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ART.  L—MERCANTILE  INSOLVENCY. 

1.  On  Mercantile  Insolvency y  and  the  further  Employment 
of  the  Court  of  Bankruptcy. 

2.  A  Letter  addressed  to  his  Majesty^ s  Attorney  General. 
By  C.  Fane,  Esq.,  One  of  the  Commissioners  of  his  Ma- 
jesty's Court  of  Bankruptcy. 

The  present  state  of  the  law  of  England  in  its.  provisions  for 
mercantile  insolvency,  and  for  many  subjects  of  dfl.ily  occur- 
rence, in  this  the  greatest  commercial  country  of  the  world, 
cannot  but  be  a  subject  of  astonishment  and  regret.  It  is  not 
that  the  course  of  proceeding  or  the  decisions  of  our  courts 
in  questions  litigated  are  unsatisfactory :  men  can  go  to  law  in 
the  confidence  of  a  fair  trial  and  a  sound  decision ;  but  many 
are  the  cases  of  difference  daily  arising  which  either  do  not 
technically  constitute  causes  of  suit  or  action,  or,  being  so, 
do  not.  justify  the  expense  and  delay  of  litigation,  and  yet 
ought  not  to  be  left  without  adjustment.  For  such  cases 
justice  has  no  establishment.  If  so  disposed,  and  only  if  so 
disposed,  the  parties  may  refer  their  differences  to  arbitration 
— but  how  and  where  ?  Choose  whom  they  will,  this  method 
cannot  be  adopted  without  more  of  expense,  inconvenience, 
and  uncertainty,  than  ought  to  attend  such  a  proceeding,  even 
with  all  the  valuable  improvement  which  the  late  statute  has 
introduced.  A  barrister,  from  the  most  obvious  reason,  is 
generally  the  referee ;  but  what  nflan  of  business,  either  actual 
or  potential,  can  give  an  unbroken  continued  prosecution  to 
the  reference,  and  without  such  unbroken  continued  prosecu- 
tion, what  a  hope-deferring,  heart-sickening  process  to  the 
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parties  is  the  arbitration!  Necessary  attendance  of  the  advo- 
cate in  his  court,  his  absence  on  circuit,  the  many  more  stimu- 
lant calls  upon  his  time  and  attention,  occasion  a  delay  and 
probably  also  an  expense  little  short  of  what  would  have  been 
incurred  in  suit  or  action.  We  have  heard  the  late  John 
Bell  declare,  that  an  arbitration  in  chambers  was  as  expensive 
as  the  prosecution  of  a  decree  in  the  master's  office.  Nor  is 
this  all. — Suppose  a  reference  agreed  to,  and  to  no  incon- 
siderable expense  prosecuted,  it  might,  until  very  lately,  in  all 
instances,  and  even  now  in  some,  be  revoked  at  the  mere  will 
and  pleasure  of  either  party,  or  not  taken  up  when  made,  or 
interests  may  be  found  to  be  involved,  as  of  infants,  married 
women,  and  persons  otherwise  incompetent  to  consent,  which 
the  arbitrator  has  no  authority  to  deal  with.  Suppose  the 
award  actually  made,  experience  tells  us  that  nothing  is 
more  easy  or  of  more  frequent  occurrence  than  to  sustain 
objections  to  it.  In  a  late  case,  where  a  verdict  was  taken 
for  the  plaintiff  by  consent,  and  all  matters  in  difference  in  the 
cause  Were  referred  to  an  arbitrator,  who  certified  that  for 
the  jtisHce  of  the  case  the  record  ought  to  be  amended  so  as 
to  put  all  the  circumstances  in  issue^  the  Court  of  King's 
Bench  held  that  they  had  no  power  to  direct  such  an  amend*- 
ment.^  Thus  it  is  that  litigation  is  rendered  necessary  in 
cases  where  it  would  be  better  that  the  necessity  should  have 
no  law ;  or  rights  are  lost  and  injuries  acquiesced  in,  for  want 
of  a  tribunal  fit  to  regulate  and  redress  them. 

To  the  differences  which  so  frequently  arise  between  part- 
ners, these  observations  have  peculiar  application.  Whatever 
may  be  the  disputes  between  one  and  more  members  of  a  firm 
and  the  other  or  others  of  them,  be  it  in  the  simplest  or  most 
complicated  associations,  no  settlement  of  accounts,  no  adjust- 
ment of  liabilities,  no  division  of  profits,  no  compensation  for 
broken  covenant,  no  payment  of  what  is  due  fl*om  one  or  more 
of  them  to  the  other  or  others  of  them,  as  arising  out  of  the 
partnership,  can  be  accomplished,  unless  it  be  attended  with 
a  winding  up  and  putting  an  end  to  the  entire  business : — a 
complete  dissolution  of  partnership.  However  startling  it 
may  sound  to  unprofessional  ears,  in  none  of  the  cases  put  is 
there  any  compulsory  remedy  but  that  of  a  suit  in  equity,  upon 

^  Cross  y.  M^tcalf,  6  L.  I.  Rep.  58. 


Mercantile  Insolvency.  3 

a  bill  filed  for  a  dissolution  of  the  whole  concern.  Difficnlt 
as  it  may  be  to  understand  the  principle  of  this,  it  is  now  the 
settled  practice,  probably  without  better  reason  for  it  than  that, 
not  haying  time  for  the  weight  of  business  which  presses  upon 
them.  Courts  of  Equity  have  been  compelled  to  oppose  this 
dam  to  the  disputes  of  partners,  which,  unless  so  checked, 
would  flow  in  with  no  moderate  stream.  A  Court  of  Law, 
both  firom  the  form  of  its  pleadings  and  its  want  of  machinery, 
is  precluded  from  entertaining  such  questions,  and  a  Court  of 
Equity  may  be  considered  substantially  as  rejecting  them. 
The  sheriff,  under  a  fi.  fa.  against  one  who  happens  to 
be  in  a  partnership,  executes  the  writ,  inconveniently  enough, 
and  sells  such  interest  as  the  defendant  may  have  in  the  chat- 
tels seized,  making  the  purchaser  a  tenant  in  common  with 
the  other  members  of  the  partnership— what  is  to  be  done 
now?  A  Court  of  Law  will  not  suspend  the  execution  until 
that  interest  can  be  ascertained :  it  will  not  put  the  parties  to 
interplead : — and  a  Court  of  Equity  is  inert  to  assist,  unless 
with  an  encumbrance  of  help  that  overwhelms  them.  Surely 
for  such  matters  daily  arising,  and  affecting  such  important 
interests,  there  ought  to  be  some  better  provision  than  a  suit 
in  equity  so  qualified,  or  voluntary  arbitration  so  difiicult  to 
carry  into  efiect. 

Thus  again  in  the  every-day  occurrence  of  an  executor  or 
administrator,  however  adequate  and  clear  may  be  the  assets, 
no  action  at  law  will  lie  for  a  share  of  the  residue  or  even  the 
smallest  legacy,  (assent  or  special  promise  of  course  excepted,) 
but  the  parties  may  be  put  to  all  the  delay,  and  the  estate  to 
all  the  expense,  of  a  suit  in  equity  prosecuted  to  a  hearing ; 
for  under  a  decree  alone  can  the  accounts  be  taken. 

A  very  eminent  professor,*  now  retired  from  practice,  has 
in  onej  indeed  in  many  of  his  lectures,  endeavoured  to  stimu*- 
late  the  hopes  and  industry  of  the  rising  generation  by  in- 
forming them  of  the  many  thousand  opinions  he  had  given 
when  in  business  as  a  conveyancer,  and  has  impressed  them 
with  respect  for  the  soundness  of  his  law,  by  adding,  that  few 
indeed  were  the  dissensions  that  he  did  not  thus  tranquillize, 
thus  saving  the  parties  the  necessity  of  troubling  the  courts  of 
justice.  Doubtless  the  learned  professor  has  not  exaggerated, 
1  Mr.  Preston.    See  1  L.  M.  635.— Edit. 
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and  has  thereby  shown,  as  clearly  as  the  extent  of  and  the 
confidence  in  his  practice,  the  principle  which,  sanctioned  by 
law,  would  go  far  indeed  to  remove  at  least  a  serious  incon- 
venience, and  would  relieve  the  overloaded  papers  of  all  the 
courts  from  many  causes  which,  thus  provided  for,  would  not 
have  even  an  excuse  to  be  there. 

But  in  the  law  and  practice  of  mercantile  insolvency  is  it 
that  we  find  the  greatest  occasion  for  regret.     In  all  cases  of 
failure — in  many  with  doubtful  propriety,  and  with  imperfect, 
nay  mischievous  effect,  the  law  has  but  one  course, — ^its  uni- 
versal fiat  of  bankruptcy.    However  extensive  may  have  been 
the   merchandize,   or   however  humble  may  have  been  the 
"  getting  a  living  by  buying  and  selling ;" — whether  it  shall 
have  branched  out  into  every  quarter  of  the  habitable  globe, 
or  be  scarcely  known  beyond,  or  even  within,  its  own  town  or 
parish ; — be  the  embarrassment  occasioned  by  "  destruction 
or  detention  of  property  by  sea  or  land,  convulsions  of  states," 
or  fraud  or  failure  of  others — "  losses  enough  to  pull  a  royal 
merchant  down ;"  or  whether  merely  "  the  beggar's  shop  is 
shut;" — the  law  has  made  no  distinction.     It  is  the.  universal 
hot-water  and  bleeding,  whether  Sangrado  inflicts  it  upon 
the  higher  class  of  patients,  or  Gil  Bias  upon   the   lower ; 
''  II  va  dans  les  grandes  maisons,  et  moi  dans  les  petites." 
The  estate  and  effects  (so  called  by  courtesy)  of  the  merest 
broken  down  and  exhausted  chandler,  are  dealt  with  in  the 
same  manner  as  those  of  the  merchants  who  are  princes — but 
M  hat  has  been  the  consequence  ?  the  latter  class  are  driven  to 
shape  a  course  for  themselves.     Take  up  a  newspaper  and 
see,  generally  speaking,  the  class  and  character  of  the  gazetted 
bankrupts.     The  important  insolvencies  of  England,   such 
as  really  may  be  distinguished  as  mercantile  failures,  are  to 
a  considerable  extent  administered  under  trust  deed  and  volun- 
tary composition.     They  would  universally  be  so  administered 
were  legal  sanction  and  security  given  to  that  course  of  pro- 
ceeding.    If  that  were  so,  what  solicitor  of  London,  Liver- 
pool, or.  Manchester,  acting  in  a  case  of  mercantile  failure 
either  for  creditor  or  for  debtor,  would  commit  important 
interests  and  estates,  with  all  their  complicated  and  delicate 
relations,  to  commissioners  of  bankrupt,  registrars,  account- 
ants, official  assignees,  messengers,  clerks  and  ushers,  even 
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undei'  the  superintendence  and  control  of  the  Court  of  Review, 
with  the  probability  of  his  beings  upon  some  point  of  con- 
flicting etiquette,  suspended  between  the  two  arms  of  this  juris- 
diction? 

"  Scorpion — atque  aliter  curvantem  brachia — cancrunu" 
Gently  squeezed  between  the  upper  and  nether  millstones 
of  their  "  privileges,  incidents,  and  rights."  Remembering 
also  that  all  these  dignitaries,  and  added  to  them  the  Lord 
Chancellor's  secretary  of  bankrupt  and  his  clerks,  are  all 
rent-charges  upon  the  estate,  all  paid  pro  tanto  out  of  each 
wreck  improvidently  thrown  within  their  grasp.  The  conse- 
quence is,  turn  over  a  file  of  gazettes  and  niark  the  class  you 
find  there — how  rarely  is,  if  we  may  so  speak,  the  aristocracy 
of  commerce,  failing  as  it  not  unfrequently  does,  included  in 
its  columns.  Take  for  example  such  houses  as  Wiggins  &  Co., 
Wilson,  Shaw  &  Co.  in  London,  and  the  other  recent  failures 
in  London  and  in  Liverpool.  Houses  largely  connected  with 
America,  the  East  Indies,  China,  contractors  and  agents  for 
loans,  Brazilian,  Danish,  American — with  the  most  extensive 
engagements,  banking  and  commercial ;  they  involved  in  their 
embarrassment  many  most  extensive  firms  at  New  York, 
Orleans,  Liverpool,  Manchester,  Glasgow,  and  London,  and 
perplexed  even  the  Bank  of  England.  We  will  select  the 
house  of  Thomas  Wilson  &  Co.  as  enough  for  this  illustra- 
tion. 

The  following  is  an  estimate  of  the  assets  and  liabilities^  of 
that  house  as  taken  by  inspectors  chosen  by  the  Bank  of  Eng- 
land, and  submitted  to  the  directors  as  the  basis  on  which 
further  advances  were  to  be  made. 

Thomas  Wilson  &  Co. 

Bills  payable  in  June £585,600 

July    158,800 

£744^,400 

Ditto  August  to  December 191,900 

936,300 

Private  creditors  not  on  acceptance > . . . .     100,000 

Bank  advance  uncovered  at  June  1  • ^20,000 

£1,256,300 
i  The  estimates  of  the  other  houses  were  equally  complicated  and  extensive.. 
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ASSETS. 
1. 

Debtors*  accounts  covered  or  available  s — 

Partners'  private  assets £85,400 

Available  property  in  England  and  upon  the 

Continent 5^^,200 

Securities  in  America 333,100 

Bank  accounts  to  be  covered    88,100 

Bills  of  lading  to  be  received  against  accept- 
ances of  foreign  bills 331,900 

1,360,700 
Deduct  received  since  May  15 1 39,000 

£1,321,700 
2. 
bebtors'  accounts  uncovered  : — 

Exchange  accounts 358,700 

Dry  goods  accounts 384,900 

Commission  £25,000,  and  interest  £50,000, 

to  June  30 75,000 

^£2,040,300 
Deduct  for  estimated  loss  on  suspended  ac- 
counts   • 106,000 

£1,934,300 

Balance  to  meet  private  loan  of  £406,000  and  capital. .       678,000 

To  have  resorted  to  a  fiat  of  bankruptcy  in  such  a  case  as 
this  above  would  have  been  little  short  of  madness;  and  yet 
the  Law  presented  no  alternative^  The  creditors,  left  to 
their  own  resources,  acted  as  in  such  circumstances  creditors 
generally  wish  to  do,  and  as  they  appear  to  have  done  in  the 
other  cases  of  recent  extensive  failures;— -they  called  a  meeting, 
and  embodied  the  course  to  be  pursued  in  the  following  reso- 
lutions ; — 

J.  B.,  Esq.  in  the  Chair. 

"  The  statement  of  the  concerns  of  the  house  was  laid  before  tbi^ 
iftieeting. 

*•  This  statement  had  been  fully  and  carefully  investigated  by 
Mr.  Bates  and  a  committee  of  the  Bank  of  England,  and  Mr.  Bates 
^tat^d  to  the  meeting,  that  in  forming  this  statement  the  partieis 
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had  directed  their  attention  to  the  property  of  the  house  in  exig- 
tence  and  capahle  to  he  realized. 

"  The  following  resolutions  .were  severally  moved  and  unani- 
mously adopted  hy  the  meeting  i — 

*^  That  it  is  the  opinion  of  this  meeting,  it  will  he  for  the  interest 
of  the  creditors  that  the  partners  in  the  firmof  Thomas  Wilson  and 
Co.  should  proceed  to  realize  the  property  as  quickly  as  practi- 
cahle,  and  that  a  payment  may  he  made  to  the  creditors  at  a  very 
early  period. 

"  That  the  hill-holders  be  recommended  to  present  and  protest 
their  bills  in  the  usual  way,  and  to  send  out  their  protests,  and  take 
such  steps  as  will  secure  their  recourse  on  other  parties  to  the  bills, 
but  to  retain  their  bills  in  this  country  for  the  present  until  time  is 
afforded  to  see  what  effect  will  be  produced  by  the  presence  of  Mr. 
Melvil  Wilson  in  the  United  States,  and  the  measures  which  may 
be  adopted  there. 

**  That  from  the  accounts  laid  before  this  meeting,  it  appears , 
that  if  time  be  afforded  and  proper  measures  adopted  in  the  liquida- 
tion of  the  concerns  of  the  house,  that  there  is  property  to  meet  all 
claims  on  the  house,  and  to  leave  a  considerable  surplus. 

''That,  in  the  opinion  of  this  meeting,  the  liquidation  of  the 
concerns  of  the  house  should  be  confided  to  the  partners,  under 
the  inspection  of  four  of  the  creditors,  and  that  a  proper  deed 
should  be  prepared  for  the  signature  of  the  creditors,  containing  the 
provisions  usually  introduced  into  deeds  of  a  similar  nature. 

*'  That  John  Horsley  Palmer,  Esq.,  Joshua  Bates,  Esq.,  George 
Carr  Glynn,  Esq.,  and  John  Cryder,  Esq.,  should  be  requested  to 
become  inspectors,  and  that  in  the  mean  time  they  undertake  that 
duty  and  afiord  their  advice  and  assistance  to  the  partners. 

**  That  a  copy  of  the  statement  submitted  to  the  meeting,  and  of 
these  resolutions,  be  transmitted  to  the  creditors,  as  far  as  they  are 
known,  aiid  to  such  parties  in  the  country  as  are  likely  to  have  the 
means  of  making  the  same  known  to  the  bill-holders. 

**  That  this  meeting  adjourn  to  the  19th  day  of  June  inst.,  when 
all  parties  having  claims  on  the  house  are  earnestly  requested  to 
attend." 

Is  it  not  melancholy  to  reflect  that  all  this  might  be  de- 
feated by  the  caprice  or  malice  of  a  creditor  for  100/.  ? 

We  are  not,  however,  to  conclude,  that  in  all  the  cases  in 
which  a  fiat  is  advertized,  it  has  been  taken  out  with  the  inten- 
tion of  being  worked,  or,  in  fact,  is  worked,  as  such ;  in  very 
many  cases  it  ia  resorted  to  not  with  the  intention  of  being 
prosecuted,  but  in  order  to  secure  the  ground,  and  throw  up 
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an  outwork,  under  shelter  of  which  a  composition  may,  if  pos- 
sible, be  effected.  As  for  example,  the  wish  of  the  parties  being 
to  arrange  by  compromise,  a  so  disposed  creditor,  or  some 
friend  of  the  bankrupt,  takes  out  a  fiat,  and  thereby,  for  four- 
teen days  in  London,  and  for  twenty-eight  days  in  the  country, 
prevents  an  adverse  creditor  from  taking  that  step.  Towards 
the  close  of  that  time  another  creditor  takes  up  the  ground, 
and  so  from  time  to  time  ; — becoming,  as  it  were,  trustees  for 
a  similar  contingent  space.  Should,  however,  that  be  frus- 
trated, or  should  it  be  found  impracticable  to  procrastinate 
the  bankruptcy,  then  comes  another  resource; — out  comes 
an  advertisement  to  the  effect,  "  that  all  persons  having  any 
"  claims  on  the  estate  of  Mr.  Edward  Satzcker,  against  whom 
"  a  fiat  of  bankruptcy  is  now  in  prosecution,  are  requested, 
"  within  one  week,  to  inform  Mr.  E.  C,  the  solicitor  to  the 
'^  assignees  of  the  said  bankrupt,  of  the  amount  and  nature  of 
**  such  claims,  with  a  view,  if  possible,  to  arrangements  being 
"  made  which  will  save  the  expense  of  working  the  said  fiat.^" 
Well ;  under  the  shelter  of  the  fiat,  they  then  proceed  to  make 
the  best  terms  they  can,  do  any  thing  but  work  it,  and  the 
next  stage  is, — "  (in  re  Eliza  Lucy  Vestris's  bankruptcy) — 
"  Yesterday  morning  at  an  early  hour  the  Court  was  crowded, 
"  it  being  the  day  appointed  for  the  last  examination  of  the 
"  bankrupt ;  when  the  parties  in  attendance  were  acquainted 
"  that  the  fiat  had  been  superseded  last  evening,  a  composi- 
"  tion  of  five  shillings  in  the  pound  having  been  accepted  by 
"  the  creditors."  This  practice  has  grown  up  much  more 
under  the  present  system  of  commission  than  under  the  for- 
mer; and  a  return  of  the  fiats  issued  and  not  prosecuted  to 
dividends  would  show  the  great  extent  of  this  practice,  and 
would  evince  the  propriety  of  having  some  mode  by  which  a 
compromise  could  be  effected,  without  the  unnecessary  ex- 
pense and  colour  of  a  fiat  of  bankruptcy. 

We  deprecate  all  disrespect  to  the  Court  of  Bankruptcy, 
but  we  think  there  is  now,  more  than  with  its  predecessors,  a 
resort  to  modes  of  arranging  insolvency,  other  than  and  in 
preference  to  a  fiat.  To  the  system,  and  not  to  those  who 
act  under  it,  is  the  difference  attributable. 

First,  then,  the  expense  is  far  too  great.  See  upon  what  a 
Civil  List  it  is  established :— One  chief  judge,  3000/.  a  year. 

1  Times,  June  3, 1837. 
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Two  puisne  judges,  2000/.  a  year  each.  Six  commissioners, 
1500Z.  a  year  each.  Seven  registrars,  one  at  800/,  a  year,  the 
others  at  600/.  Eighteen  official  assignees  paid  by  a  per-cen- 
tage  for  each  estate  to  which  they  are  respectively  appointed, 
and  they  are  appointed  to  every  estate  without  distinction. 
The  chancellor's  secretary  of  bankrupts  1200/.  a  year ;  his 
first  clerk,  500/.  a  year ;  his  second  clerk,  300/.  a  year.  Ac- 
countant, 800/.  a  year ;  his  two  clerks,  200/.  a  year  each.  The 
clerks  of  the  judges: — the  chief,  130/.  a  year;  the  puisne, 
110/.  a  year;  of  the  commissioners,  100/.  a  year  each.  Ushers 
of  Court  of  Review  and  messengers.  No  wonder  that  the 
attempt  to  introduce  into  the  States  of  the  Union  the  Bank- 
rupt Law  of  England  is  resisted,  upon  the  ground  of  the 
enormous  expense  with  which,  in  tbis  country,  it  is  attended.^ 
We  have  been  furnished  with  a  statement  of  the  expense  of 
working  an  estate,  as  the  expression  not  inappropriately  is, 
which  may  be  put  as  follows.  Take,  for  example,  an  estate 
with  assets  to  the  amount  of  1000/.,  and  it  stands  thus  : — 


Secretary  of  bankrupt's  account   . 

10/. 

Ditto.                    ditto 

20 

Compensation  account         .... 

10 

Ditto  per-centage  on  dividend 

5 

Ditto  meetings             

5 

Official  assignee           .         .         .         ... 

35 

Solicitor,  say  from  25/.  to  50/.  to  the  choice  of 

assignees,  but 

25 

£110 
This  will,  of  course,  be  liable  to  fluctuation  ;  it  may  be  taken 
as  a  fair  average,  and  it  will  probably  be  so  found  that  the 
assets  of  most  fiats  are  under  rather  than  above  1000/.^ 

2.  The  payment  of  the  expenses  of  the  establishment  out 
of  the  insolvent  estates  is  faulty  in  principle.  The  small 
estate  and  the  large  estate  are  disproportionately  burdefted. 

3.  There  cannot,  we  think,  be  too  little  of  compulsory  in- 
terference and  control,  in  the  administrative  part  of  mercantile 
insolvencies  properly  so  considered.  Such,  however,  aflier  all 
its  intended  improvement,  is  at  this  day  the  law  of  England  in 

'  American  Jurist,  Vol.  i.  p.  47. 

^  From  a  statement  furnished  us  at  the  Accountants  office. 
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this  respect,  that  although  the  funds  and  resources  of  a  mer- 
chant or  mercantile  firm  may  be  ample  and  the  credit  un- 
hausted,  yet  should  a  difficulty,  but  temporary,  but  for  a 
moment,  arise,  terms  cannot  be  tendered,  nor  arrangements 
safely  entered  into,  with  their  creditors.  Any  dissentient  cre- 
ditor for  100/.,  even  the  holder  of  a  bill  for  that  amount  with 
months  to  run  and  the  best  nances  on  it,  may  stand  in  the  way 
of  adjustment ;  he  may  defeat  the  most  beneficial  proposal, 
and  can,  de  jure,  throw  the  whole  into  bankruptcy.  What  an 
opening  is  here  afforded  for  malicious  or  vindictive  motive  ? 
sometimes,  but — to  the  honour  of  British  creditors  be  it  said — 
not  so  often  acted  upon  as  there  is  facility  afforded  for  it.  But 
supposing  that  all  the  creditors  do  concur  in  an  arrangement,'yet 
still  must  it  be,  in  the  carrying  of  it  into  efffect,  attended  with 
many  embarrassments ;  and  simply  for  this  reason,  that  it  has 
no  higher  sanction  than  the  contract  of  the  parties.  The  in- 
stances are  frequent  in  which  a  trust  deed,  commencing  favor- 
ably, carried  on  through  the  progress  of  one,  or  two,  or  more 
instalments,  is  driven  at  last  into  bankruptcy,  with  this  cir- 
cumstance attending  it,  that  generally  some  of  the  creditors, 
partially  paid  under  the  deed,  are  so  much  better  off  than 
their  fellows  suffering  by  the  failure. 

England  is,  in  this  respect,  far  behind  the  rest  of  the  com- 
mercial world.  France,  Holland,  Prussia,  Belgium,  the 
United  States,  and,  above  all,  Scotland,  have  long  set  us  an 
example,  which,  in  principle  at  least,  and  adapting  it  to  our 
own  position,  we  should  do  well  to  follow.  They  have  all  left 
behind  the  harsher  provisions  of  antiquated  bankruptcy,  and 
although  sequestration,  as  in  the  sister  country  administered, 
is  still  open  to  much  improvement,  its  principle  is  sound,  and 
its  working  is,  in  simplicity  and  inexpensiveness^  preferable 
to  anything  we  have  yet  attained  in  this  country.  Although 
we  ai;^  not  prepared  to  go  quite  the  length  with  Mr.  Montagu, 
whose  experience  on  this  subject  entitles  his  opinion  to  the 
highest  attention,  yet  we  cannot  but  think  that  it  deserves  con- 
sideration, whether  the  mode  adopted  in  that  intelligent  part 
of  the  realm  might  not  be  beneficially  extended  hither ;  whe- 
ther all  commissioners  of  bankrupt  ought  not  to  be  abolished, 
and  the  creditors  permitted  to  select  their  own  arbitrators  and 
trustees* 
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That  we  have  thus  been  left  so  far  behind  in  this  country 
may  be  attributed,  in  some  degree,  to  the  little  interest  which 
the  merchants  of  England  appear  to  have  taken,  and,  cer- 
tainly, to  the  feeble  exertions  which  they  have  made  to  ad- 
vance improvements.  With  them  the  suggestion,  **  What  if 
we  fail?"  has  been  silenced,  by  the  confidence,  generally  and 
well  justified,  "We  shall  not  fail."  Consequently,  legis- 
lation on  this  head,  from  the  earliest  times  to  the  last  enact- 
ments under  which  the  embarrassments  of  merchants  are  now 
attempted  to  be  regulated,  has  emanated  firom  professors  of 
the  law.  Unfortunately,  as  applied  to'this  subject,  the  law 
of  England  has  always  professed  to  entertain  a  jealousy  of  the 
imperial  Roman  jurisprudence,  and  though  gradually  enrich- 
ing its  jejuneness  from  that  ample  treasury,  it  has  still  pro- 
fessed to  hold  its  maxims  and  practice  in  utter  repudiation. 
What,  however,  would  have  been  the  commercial  law  litigant 
of  England,  progressively  expanding  itself  into  its  present 
system,  if  it  had  not  drawn  deeply,  however  great  its  avowed 
repugnance,  firom  this  source  of  living  jurisprudence  ?  The 
comparative  superiority  of  the  administrative  law  of  mercantile 
insolvency  in  other  countries,  is  attributable  to  this, — that 
they  have  there  adopted  the  principle  of  the  Cessio  Bonorum, 
applying  it,  as  occasion  required,  to  modern  exigencies.  They 
have  proceeded  upon  the  well-founded  notion,  that,  in  mer- 
cantile failure,  misfortune,  enterprize  and  speculation,  more 
frequently  occasion  it  than  dishonesty ;  and  they  have  con- 
sidered the  equitable  administration  of  the  property  as  the 
paramount  object  of  attention.  Looking  at  honest  misfortune 
as  the  general  status,  and  fraudulent  bankruptcy  as  a  mode 
of  it,  they  have  sanctions  applicable  to  both  or  either  condi- 
tion of  the  debtor.  In  this  country,  although  at  an  earlier 
period  of  its  history  some  slight  distinction  in  this  respect  is 
discernible,  yet,  from  the  thne  of  Henry  VIII.  down  to  that  of 
William  IV.,  softened  rather  in  practice  than  in  theory,  the 
unfortunate  trader  has  been  considered  as  an  offender ;  the 
enactments  and  process  of  the  law,  founded  upon  his  presumed 
fraud,  more  than  upon  his  unavoidable  misfortune,  have  been 
active  rather  to  fasten  its  fangs  upon  his  shoulders,  and  even 
its  noose  round  his  neck,  than  to  arrange  his  embarrassment 
by  well-timed  and  conciliatory  administration  | 
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*'  Glancing  an  eye  of  pity  on  bisp losses, 
Enough  to  press  a  royal  merchant  down, 
And  pluck  commiseration  of  his  state 
From  brassy  bosoms  and  rough  hearts  of  flint." 

*'  So  true  it  is/*  says  Lord  Eldon,  "  that  the  principles  of 
the  English  bankrupt  law  are  more  connected  with  criminal 
than  with  civil  consideration.^" 

•  In  the  early  period  of  the  law  of  England,  however,  is  to 
be  traced  a  faint  recognition  of  the  distinction  between  failure 
and  bankruptcy ;  the  one  merely  inducing  civil  process  and 
a  course  ofpayment,^nd  the  other,  as  now,  attended  with  the 
terrors  of  pillory  and  of  death.  Blackstone  has  incorporated 
in  the  text  of  his  Commentaries  the  eulogy  of  Montesquieu 
on  the  Law  of  England, — ^for  that  it  lost  not  sight  of  the 
interests  of  commerce,  even  in  the  provisions  of  Magna 
Charta ;  and  truly  the  same  spirit  is  discerned  in  that  parlia- 
ment which  at  so  early  a  period  introduced  the  statute-mer- 
chant. By  that  law  a  merchant  could  bring  his  debtor  before 
the  Lord  Mayor  of  the  City  of  London,  or  two  merchants 
appointed  for  that  purpose,  or  before  the  mayors  of  other 
cities  and  towns,  or  the  bailiff  of  any  borough,  and  compel 
his  debtor  to  give  an  acknowledgment  of  the  debt  due,  and 
name  a  day  of  payment.  This  was  inrolled,  and  upon  failure 
at  the  day  the  mayor  was  to  cause  his  goods  and  chattels  to 
be  sold,  or  a  sufficient  part  delivered  to  the  creditor  in  satis- 
faction of  his  debt.  All  the  lands  which  the  debtor  had  at 
the  time  of  the  recognition  were  made  chargeable  until  the 
debt  should  be  paid,  and  if  the  debt  were  not  paid,  a  writ 
issued  to  the  sheriff  to  arrest  the  debtor,  and  keep  him  in 
prison  until  he  agreed  with  the  creditor.  Such  in  substance 
was  the  provision  of  the  Statute  de  Mercatoribus.^  The -sta- 
tute-staple was  an  analogous  proceeding  before  the  mayor  or 
officer  of  the  staple  ;^  and  the  reason  is  given  by  Lord  Coke, 
lest  merchants  should  be  diverted  and  drawn  from  their  busi- 
ness and  trade  by  applying  to  the  common  law,  and  running 
through  the  tedious  forms  of  it  for  a  determination  of  their 
differences;  and  for  the  greater  encouragement  of  merchants, 
that  they  might  have  all  imaginable  security  in  their  contracts 

I  Selking  v.  Davies,  2  Rose's  B.  C.  » 13  Edw,  I» 

•  27Edw.lII.c.9, 
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and  dealings^  and  the  most  expeditious  method  of  recover- 
ing their  debts,  without  going  out  of  the  bounds  of  the 
staple.  But  for  those  extravagant  and  erring  spirits  who  could 
not  be  kept  within  the  bounds  of  the  staple,  or  indeed  within 
any  bounds,  other  modes  of  dealing  were  called  for,  and  the 
law  turned  all  its  care  and  its  terrors  towards  "divers  and 
sundry  persons  who  craftily  obtaining  into  their  hands  great 
substance  of  other  men's  goods,  do  suddenly  flee  to  parts  un- 
known or  keep  their  houses,  not  minding  to  pay  or  restore  to 
any  of  their  creditors  their  debts  and  duties,  but  at  their  own 
will  consumed  the  substance  obtained  by  credit  of  other  men, 
against  all  reason,  equity  and  good  conscience."^  But  alas, 
that  kind  of  gentry  were  too  evasive  for  the  law,  and  accord- 
ingly some  years  afterwards  the  legislature  tells  us,  "  that 
notwithstanding  the  statute  made  against  bankrupts  in  t^e 
thirty-fourth  year  of  the  reign  of  our  late  sovereign  lord  King 
Henry  Ijie  Eighth,  those  kinds  of  persons  have  and  do  still 
increase  into  great  and  excessive  numbers,  and  are  likely  more 
to  do  if  some  better  provision  be  not  made  for  the  repression 
of  them.''^  The  fst  James  I.  c.  15,^  follows  in  the  same  strain : 
"  for  that  frauds  and  deceits,  as  new  diseases,  daily  increase 
amongst  such  as  live  by  buying  and  selling,  to  the  hinderance 
of  traffic  and  mutual  commerce,  to  the  general  hurt  of  the 
realm  by  such  as  wickedly  and  wilfully  become  bankrupt." 
Nearly  to  the  self-same  tune  and  words  is  the  SlstJac.  1. 
c.,19:'*  "An  Act  for  inflicting  corporal  punishment  upon  Bank- 
rupts. Forasmuch  as  daily  experience  showeth  that  the  num- 
bers and  multitude  of  bankrupts  do  increase  more  and  more, 
and  also  the  frauds  and  deceits  invented  and  practised  for 
avoiding  and  deluding  the  penalties  of  the  good  laws  in  that 
behalf  already  made,  and  the  remedy  by  them  provided." 
The  same  tone,  the  same  spirit,  was  continued  in  the  5th 
Geo.  I.,  and  infused  into  the  6th  Geo.  II.  c.30 — the  code,  as 

»  34  and  35  Hen.  VIII.  a.d.  1542—"  De  ccux  qui  font  Banqueroute."  It  is 
curious  to  compare  with  this  statute  the  perpetual  edict  of  the  Emperor  Charles  V. 
dated  4th  October,  1540,  for  administration  of  justice  in  the  Netherlands,  article 
second  relating  to  Bankrupts. 

n3Eliz.c.7,  A.D.  1670. 

3  1609.  See  Sully*s  Memoirs,  vol.  vii.  p.  307,  an  ordonnance  quite  in  the  spirit 
and  nearly  in  the  terras  of  this  contemporary  statute  of  James. 

*  A.D.  1623. 
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it  were^  of  the  bankrupt  law :  it  was  entitledi  ^^  An  Act  to  pre- 
vent the  committing  of  Frauds  by  Bankrupts;  *'  and  amongst 
other  provisions  for  that  purpose  treated  the  bankrupt  as  a 
felon  without  benefit  of  clergy^  and  inflicted  the  punishment  of 
death.  The  6th  Geo.  IV.  imperfectly  attempting  to  givg  eflect 
to  a  better  principle,  which  we  shall  advert  to,  still  breathes  the 
same  spirit,  and  is  still  based  on  a  criminal  rather  than  on 
a  civil  foundation.  The  1  &  3  Will.  IV.  we  regret  to  say  it, 
with  every  allowance  for  the  good  intentions  which  intro* 
duced  it,  has  only  constructed  a  cumbrous  and  conflicting 
machinery  for  the  execution  of  an  anomalous  law. 

Unfortunately  while  the  legislature  of  England  was  thus 
panting,  as  it  were,  in  the  pursuit  of  those  '*  crafty,  wicked, 
and  wilful  persons,"  who,  on  their  side,  were  no  less  alert  in 
avoiding  and  deluding  the  penalties  of  '^  the  good  laws  in  that 
behalf  already  made,*'  the  misfortunes  of  honest  adventure, 
and  the  exigencies  of  confiding  credit,  were  entirely  over- 
looked. It  was  not  until  the  reign  of  Queen  Anne  that  as- 
signees, as  trustees  for  distributing  the  property,  were  intro- 
duced, or  that  the  certificate  of  the  bankrupt  was  thought  of. 
The  imperfect  germ  faintly  to  be  traced  in  the  statute  staple 
and  merchant  developed  itself  no  farther.^  Adjustment  was 
lost  sight  of,  and  vengeance  was  invigorated. 

What,  however,  in  the  meantime  was  doing  in  those  coun- 
tries which  had  drunk  at  the  source  of  Roman  jurisprudence? 
they  perceived  and  sided  upon  a  strong  distinction — they  had 
their;[vindicatory  ordinances  for  dishonest  bankruptcy — they 
had  protection  for  honest  failure.  In  France,  long  before  the 
first  revolution  (said  the  Ordonnances)  "  il  y  a  deux  sortes  de 
banqueroutes,  la  banqueroute  forcee  et  la  frauduleuse.  La 
bahqueroute  forc6e,  qu'on  appelle  plus  proprement  faillite,  est 
celle  qui  fait  necessairement  un  marchand  pour  raison  des 
pertes  qui  I'ont  rendu  insolvable.  La  banqueroute  volontaire 
ou  frauduleuse,  qu'on  appeUe  aussi  simplement  banqueroute, 
est  celle  qui  se  fait  avec  fraude  et  malice.  La  premiere  est 
lorsque  le  derangement  du  debiteur  arrive  par  malheur, 
comme  par  un  incendie,  par  la  perte  d'un  vaisseau,  et  m6me 
par  rirap6ritie  et  la  negligence  du  debiteur,  pourvu  qu'il  n'y 
ait  pas  de  mauvaise  foi—qui  fortunes  vitio,  vel  suo  vel  partim 
^  The  statutes  of  Elizabeth  are  hardly  an  exception. 
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suo  vitio  non  dolvendo  factus  foro  cessit.^  La  banqueroute 
proprement  ditCi  qui  est  toujours  r6put6e  frauduleuse,  est 
lorsque  le  debiteur  s'absente  et  soustrait  malicieusement  ses 
effets  pour  faire  perdre  a  ses  creanciers  ce  qui  leur  est  dus.^ 
Toutes  les  ordonnances  prononcent  la  peine  du  mort  contre 
les  banqueroutiers." 

This  distinction  of  the  ordonnances  of  the  ancienne  regime 
was  adopted  into  the  modern  code. 

^^  437.  Tout  cominer9ant  qui  cesse  ses  payemens  est  en  etat 
de  faillite* 

"  408.  Tout  commergant  failli,  qui  se  trouve  dans  Tun  des 
cas  defaute  grave  ou  de  faute  prevus  par  lapr6sente  loi,  est  en 
etat  de  banqueroute. 

^'  439.  II  y  a  deux  esp^ces  de  banqueroutes.  La  banque- 
route simple:  elleserajugee  par  les  tribunaux  correctionels. 
La  banqueroute  frauduleuse :  elle  sera  jug^e  par  les  cours  de 
justice  criminellet"^ 

Faillite^  is  administered  by  syndics  and  agents^  acting  by 
sanction  of  laW|  and  aided  by  organized  tribunals  of  commerce. 

At  Florence — "  Le  debiteur  doit  se  rendre  prisonnier  avec 
ses  livres^  les  exhiber  et  rendre  raison  de  sa  conduite^  et  si  la 
faillite  est  arrivee  par  cas  fortuit  et  qu*il  n'y  ait  pas  de  sa  faute 
il  n'en  est  point  blam^." 

We  have  now  before  us  a  statement  of  the  Prussian  law  of 
bankruptcyi  too  long  to  insert,  but  which  proceeds  upon  the 
same  principles  and  distinctions^  and  with  this  common  feature 
BO  much  wanted  with  us,  that  the  merchant  debtor  may  put 
the  process  in  operation  by  provocatio  ad  beneficium  cessionis 
banorum;  and  for  that  purpose  has  to  show  that  circum- 
stances independent  of  his  fault  or  control  have  occasioned 
the  necessity  of  his  application. 

Thus,  therefore,  in  all  countries  there  seems  to  have  been 
felt  the  necessity  of  protecting  commerce  against  fraud,  and  a 
pretty  equal  measure  of  severity,  even  unto  death,  has  been  re- 
sorted to  for  that  purpose  in  all ;  but  the  distinction  which  the 
jurists  of  other  nations  recognize  under  the  head  of  failure, 
has  in  England  escaped  due  attention,  and  one  system  of  vin- 

>  Cicero,  2  Phil. 

^  The  very  definition  of  our  English  acts  of  bankruptcy  applicable  to  all  cases. 

'  Code  de  Commerce,  liv.  iii.  des  Faillites  et  des  Banqueroutes. 

*  Liv.  iv,  Pe  la  Jorisdiction  Commerciale. 
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dictive  bankruptcy  comprehends  all.  The  punishment  of  death 
has  in  this^  as  in  other  ^^  oifences/'  been  mitigated  into  trans- 
portation ;  but  such  in  other  respects  is  still  the  law  under  which 
the  insolvency  of  the  English  merchant  remains— his  ad- 
judication as  bankrupt — his  commitment  to  goal — his  certificate 
— at  the  discretion  of  commissioners — in  common  with  the 
veriest  scoundrel  who  has  swindled  under  the  name  of  trader. 
All  this  has  undoubtedly  been  well  intended  as  a  protection 
against  frauds  but  it  has  had  no  such  effect.  Those  who  ad- 
vocated the  merits  of  the  law  of  the  twelve  tables,^  insisted  on 
its  operation  in  deterring  idleness  and' fraud  from  contracting 
debts  which  the  debtors  had  no  means  of  paying.  But  ex- 
perience dissipated  the  salutary  terror,  by  proving  that  no 
creditor  could  be  found  to  exact  an  unprofitable  penalty  of  life 
and  limb,  and  impunity  became  the  consequence  of  immoderate 
rigour .2  So  also  in  France,  "  Toutes  les  ordonnances  pronon- 
cent  la  peine  de  mort  contre  les  banqueroutiers,  mais  dans 
Tusage  elles  ne  sont  pas  ex6cut6es ;"  and  equally  so  in  Eng-  . 
land  have  the  harsh  provisions  of  the  Bankrupt  Law  long 
ceased  to  operate  in  restraining  of  dishonesty.  Lord  Eldon, 
on  becoming  Chancellor,  took  the  first  occasion  of  expressing 
strong  indignation  at  the  frauds  committed  under  coverx)f  the 
Bankrupt  Law,  and  his  determination  to  repress  such  prac- 
tices. Upon  this  subject  his  Lordship  observed  with  warmth, 
that  the  abuse  of  the  .Bankrupt  Law  was  a  disgrace  to  the 
country,  and  that  it  would  be  better  at  once  to  repeal  all  the 
statutes  than  to  suffer  them  to  be  applied  to  such  purposes. 
There  is  no  mercy  to  tHe  estate.  Nothing  is  less  thought  of 
than  the  object  of  the  commission.  Unless  the  Court  holds  a 
strong  hand  over  bankruptcy,  particularly  as  administered 
in  the  country,  it  is  itself  accessary  to  as  great  a  nuisance  as 
any  known  in  the  land,  and  known  to  pass  under  the  forms  of 
its  law.^  But  the  Court  of  which  Lord  Eldon  spoke,  as 
required  to  hold  a  strong  hand  over  bankruptcy,  was,  as  it  is 
now,  a  very  inadequate  engine  for  that  purpose.  Court,  in 
fact,  it  was  not ;  it  was  a  feeble  jurisdiction  limited  to  an  ex 
parte  operation,  rarely  and  partially  called  upon  by  an  occa- 
sional petition.     Inadequate,  however,  as  the  jurisdiction  was, 

*  De  debitore  In  partes  secando.  ^  Gibbon's  Koman  Empire,  vol.  8. 

»  6  Yes.  Rep.  1. 
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when  a  branch  of  the  Court  of  Chancery,  to  the  wants  of  a 
commercial  country,  it  is  still  weaker  now;  it  was  a  giant  com- 
pared to  the  Court  of  Review;  and  as  for  the  Commissioners, 

•  appointed  and  removed  by  the  authority  of  the  Great  Seal, 
and  paid  according  to  the  work  which  they  performed,  they 
never  imagined  that  they  ought  not  to  be  assistants  to  the 
judicial  functions  of  the  Court  above.  So,  again,  as  if  to 
reprove  the  harshness  of  the  law,  the  indulgence  of  English 
creditors  is  proverbial ;  the  instances  of  a  withholden  certifi* 
cate  are  rare ;  and  the'  punishment  of  death  has  been  enforced 
probably  not  more  than  thrice  during  as  many  centuries  that 
it  has  remained  on  the  statutes. 

What,  then,  is  the  present  state  of  the  law  of  mercantile 
insolvency  ?  As  a  fraud-check  it  is  inadequate  to  prevent,  if 
it  may  not  be  said  rather  to  encourage  dishonesty;  and  for 
honest  cases  of  mercantile  failure  it  is  as  ill-contrived  and  ex- 
pensive a  system  as  could  well  be  devised.  Shylock  himself, 
if  legislating  against  Antonio  ruined  by  wreck  of  his  argosies, 
could  not,  in  its  theory,  have  penned  a  more  un-christian 

•  code — 

"  A  bankrupt,  a  prodigal,  who  dare  scarce  show  his  head  on  the 
Rialtb— -a  beggar  that  used  to  come  so  smug  upon  the  mart." 

Its  principle  is,  a  delivery  of  the  unfortunate  debtor  to  the 
tormentors  until  he  shall  have  paid  the  uttermost  farthing. 

Let  us  then  turn  our  eyes  to  Scotland.  The  law  of 
mercantile  insolvency  in  that,  as  in  every  country  follow- 
ing the  course  of  Roman  jurisprudence,  is  founded  on  this, 
that  at  and  from  the  very  moment  of  insolvency,  the  debtor 
becomes'  the  trustee  of  all  his  property  for  his  creditors. 
There  is  not,— we  are  not  now  speaking  of  bankruptcy  adverse 
or  fraudulent,  but  of  ordinary  mercantile  failure, — there  is 
not  the  technicality  of  his  committing  an  overt  act  indicating 
intention  to  defraud  or  delay.  The  very  fact  of  insolvency 
makes  him,  by  operation  of  law,  a  trustee  for  his  creditors — a 
mere  negotiorum  gestor  on  their  account.^  Thus  looked  at, 
it  is  the  duty  of  the  trader,  both  moral  and  legal,  no  longer  to 
speculate  with  or  retain  dominion  over  funds  which  have 
ceased  to  be  his  own :  he  is  therefore  permitted, — enjoined, — 

*  See  Beirs  Commentary  on  Law  of  Scotland,  a  work  of  which  it  is  difficult  to 
speak  in  terms  of  adequate  commendation. 
VOL.  XVIII.  C 
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himself  to  evoke  the  process  of  sequestration  and  put  his 
estate  and  his  person  within  tlie  dominion  of  administrative 
law.  It  is  considered  as  rights  as  it  is  expedient,  that  a  debtor 
who  has  become  insolvent  or  is  approaching  that  state,  should, 
at  the  earliest  moment,  place  all  his  assets  in  medio,  for  the 
benefit  of  his  creditors ;  and  that  he  should  be  able  to  do  it 
spontaneously — to  take  sanctuary,  as  it  were,  for  his  estate 
and  his  person;  and  it  has  been  considered  to  be  equally  ex* 
pedient  that  his  creditors  should  have  the  power  of  acting 
upon  his  reluctance,  without  the  difficulty  of  finding  Out  what 
may  or  not  be  an  act  of  bankruptcy,  entitling  them  to  do  so* 
Fraudulent  bankruptcy  may  very  properly  be  founded  on 
fraudulent  intention;  mercantile  failure  is  complete  by  that 
mere  circumstance  alone. 

In  the  ordinary  jurisdiction  of  a  Court  of  Equity,  we  are 
familiar  with  an  analogous  practice.  The  personal  repre- 
sentatives of  a  deceased  debtor  are  trustees  of  his  property, 
primarily  for  the  pajrment  of  his  creditors,  any  of  whom  may 
file  a  bill:  or  the  representatives  may  themselves  do  so,  for  the 
distribution  of  the  property  in  satisfaction  of  the  debts.  The' 
moment  that  the  decree  is  made,  and  the  Court  has  taken 
jurisdiction  over  the  funds,  it  will,  in  that  very  suit,  enjoin  any 
creditor  from  suing  at  law,  or  working  out  his  own  payment 
otherwise  than  rateably  with  his  brethren. 

Give  effect  to  this  principle  in  mercantile  failure.  Let 
insolvency,  or  embarrassment,  which  is,  as  it  were,  the  civil 
death  of  the  trader,  make  him  the  trustee  of  his  creditor — 
whether  or  not  there  be  act  of  bankruptcy,  or  petitioning  cre- 
ditor, should  be  immaterial.  Let  it  be  competent  to  such 
debtor — of  course,  also  to  his  creditors, — to  bring  all  his  pro- 
perty, all  his  cqncerns,  within  the  jurisdiction  of  the  Court, 
to  be  there  protected,  and  marshalled,  and  distributed.  Let 
the  insolvent  or  his  creditors  be  at  liberty  to  tender  a  scheme, 
such,  for  example,  as  in  Wilson  &  Co.'s  case.  Bankruptcy 
should  still  exist,  as  in  Scotland  it  still  exists,  for  those  whose 
dishonesty  exacts  it,  or  who  must  be  driven  to  what  is  right. 
Bankruptcy  in  England  being  considered  as  a  crime,  has 
induced  this  consequence,  that  a  debtor,  however  honestly 
disposed,  cannot  at  his  own  instance,  or  in  concert  with  his 
creditors,  obtain  a  fiat.       The  assignees  and  creditors  are 


Mercantik  Insolvency.  19 

never  safe  under  such  a  bankruptcy.  What  is  called  con* 
certed  commission  has  indeed  been  slightly  altered^  but  is  still 
in  a  very  unsatisfactory  state;  but  in  Scotland  sequestration 
may  be  put  in  operation  spontaneously,  by  the  debtor,  ad- 
versely by  the  creditor,  or  concurrently  by  both,  with  an 
appropriate  difference  of  proceeding,  as  it  springs  from  one  or 
other,  or  both  of  these  parties. 

To  the  principle  of  the  Englisli  law — ^fraud  of  the  debtor — 
secrecy  is  essential;  it  issues  therefore  unknown  to  all  the 
world  except  the  creditor  who  takes  it  out,  and  who,  be  his 
motive  what  it  may,  has  a  right  to  take  it  out  against  the 
whole  Royal  Exchange,  without  question  or  qualification; 
and  whether  the  debtor  be  honest  or  dishonest,  solvent  over 
and  over  again,  or  insolvent,  he  is  found  and  declared  bank- 
rupt in  secrecy  and  silence ;  possibly,  the  first  notice  to  him 
being,  the  public  advertisement  to  the  world.  Not  so  in 
Scotland.  The  petition  is  served  upon  the  parties  to  be 
afiected  by  it,  and  it  may  be  opposed  in  the  first  instance, 
or  the  process  ultimately  rescinded,  either  on  the  part  of  the 
debtor  or  the  creditor — ^by  any  person,  in  short,  who  is  entitled 
to  challenge  its  existence.  Insolvency  once  ascertained,  the 
Court  takes  into  its  protection,  for  the  use  of  the  creditors, 
all  the  assets,  restraining  the  diligence  of  individual  creditors, 
and  deciding  all  questions  of  preference  or  of  competition. 
The  debts  are  ranked,  the  funds  are  marshalled  and  distri- 
buted upon  grounds  in  many  respects  analogous  to  theEnglish< 
course  of  administration ;  and,  moreover,  there  is  a  provision 
for  amicable  composition — ^safe,  obvious,  and  inexpensive — 
certainly  the  most  beneficial  course  for  all  parties  when  it  can 
be  securely  carried  into  effect. 

The  law  of  England  has  made  many  imperfect  attempts  to 
attain  this  the  right  principle  of  mercantile  insolvency;  but 
it  has  done  so  anomalously  and  futilely,  because  it  has  re- 
tained at  the  same  time  the  essential  errors  upon  which 
English  bankruptcy  depends.  For  example,  a  merchant 
finds  himself  in  embarralssment;  it  is  as  much  dictated  by 
common  sense^  as  common  honestyi  that  he  should  call  a 
meeting  of  his  creditors  and  lay  the  state  of  his  affairs  before 
them,  and  that  such  arrangement  should  be  adopted  as  the 
parties  would  be  willing  to  concur  in.    What  more  expedient, 

c2 
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for  example,  than  the  course  already  adverted  to,  as  adopted 
by  the  great  American  houses — and  yet  are  they  acting  under 
legal  security  or  sanction  ?  Suppose  that  in  those  cases  a 
bankruptcy  had  been  resorted  to,  however  desirable  it  might 
be  to  carry  on  the  business,  and  wind  it  up  protractedly;' 
yet  no  assignee  could  be  authorized  in  doing  it — nor  could 
any  commissioner — nor  any  court  directly,  or  hy  course  of 
their  jurisdiction^  enable  it  so  to  be.  Circuitously  and  indi- 
rectly it  might  be  got  at,  but  it  would  be  rather  by  evasion 
than  by  execution  of  the  Bankrupt  Law.  Is  it  too  much 
to  expect  that  there  should  be  some  tribunal  under  whose 
superintendence  such  arrangement  should  be  carried  into 
effect? 

Although  we  have  endeavoured  to  make  some  approach  to 
this,  we  are  still  far  off.  Until  the  reign  of  George  IV.,  ad- 
justment between  an  insolvent  trader  and  his  creditors,  other- 
wise than  under  a  commission,  was  strongly  discountenanced, 
as  an  attempt  to  evade  the  law, — as  against  whgt  was  called  the 
policy  of  the  bankrupt  law ;  and  any  creditor,  not  a  party,  might 
defeat  it,  not  merely  to  the  extent  of  his  own  debt  of  100/., 
but  as  regarded  the  debt  of  every  other  person,  by  striking  a 
docket.  This  he  might  do  at  any  time ;  the  trustees  therefore 
and  the  creditors,  under  such  an  adjustment,  were  never  safe ; 
they  might,  at  almost  any  time,  be  made  accountable  for  every 
sixpence  of  property  they  had  meddled  with.  At  the  same 
*  time,  to  make  the  matter  more  inextricable,  those  persons  who 
had  thus  concurred  in  a  compromise,  could  not,  when  they 
found  themselves  as  it  were  hampered  in  carrying  it  through, 
"cut  the  knot  by  resorting  to  a  commission,  for  they  had  equit- 
ably foreclosed  their  legal  remedy. 

Let  us  see  how  this  has  been  attempted  to  be  remedied. 
The  legislature  meant  to  give  stability  to  honest  trust  deeds — 
that  they  should  not  be  acts  of  bankruptcy,  and  over-reached  as 
such.  It  was  therefore  by  6  Geo.  IV.  c.  16,  s.  4,  enacted,  that 
where  any  trader  should  execute  any  conveyance  or  assignment 
by  deed  to  trustees  for  the  benefit  of  all  his  creditors,  it  should 
not  be  an  act  of  bankruptcy,  unless  a  commission  issued  against 
such  trader  within  six  calendar  months  from  the  execution 
thereof.  And  it  provided,  that  notice  of  the  deed  should  be 
given  within  two  months  of  its  execution  in  the  London  Ga- 
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zette,  and  in  the  London  and  Provincial  paiJers:— and  such  is 
now  the  law.  But  if  the  legislature  intended  to  give  protec- 
tion to  a  fair  and  honest  trust  deed,  a  more  effectual  method 
could  not  be  taken  to  defeat  them.  As  the  law  stood  before 
this  enactment,  if  all  the  creditors  consented,  it  could  not 
have ,  been  employed  as  an  act  of  bankruptcy ;  and  now  as 
the  law  is,  if  one  creditor  dissent,  it  is  to  him  as  much  an 
act  of  bankruptcy  as  before,  subject  only  to  the  immaterial 
limit  of  six  months.  The  consequence  is,  that  it  has  left  the 
law  as  to  trust  deeds  precisely  as  it  was,  never  safe  from  the 
consequence  of  bankruptcy,  unless  the  consent  of  all  the 
creditors  be  obtained. 

So  again,  the  same  statute,  in  a  further  imperfect  develop- 
ment of  the  inclination  to  adopt  a  sounder  principle,  enacted, 
that  the  trader  might  file  a  declaration  of  insolvency  in  the 
ofHce  of  the  Secretary  of  Bankrupts ;  and  that  no  commis- 
sion should  be  deemed  invalid  by  reason  of  such  declaration 
having  been  concerted  between  the  bankrupt  and  the  creditor. 
Here,  therefore,  there  was  in  some  small  degree  a  recogni- 
tion of  the  propriety  that  the  insolvent  trader  might  spon- 
ta.neously  become  bankrupt ;  but  with  no  great  consistency 
the  law  in  every  other  respect,  as  to  concerted  acts  of  bank- 
ruptcy, and  the  commission  of  the  bankrupt,  was  left  pre- 
cisely as  it  had  been.  Lastly  came  the  6  Will.  IV.  which 
has  enacted,  that  no  fiat  shall  be  annulled  by  reason  only  of 
its  being  concerted  with  the  bankrupt— an  imperfect  tribute 
to  the  same  principle— but  which,  nevertheless,  has  left  the 
law  but  in  a  very  slight  degree  different  from  what  it  was 
before ;  and  has  moreover  let  in  that  mischief,  against  which 
Lord  Eldon  always  so  wisely  and  anxiously  guarded;  for 
it  enables  the  bankrupt  and.  his  friends  to  come  together 
with  terms  of  compromise  upon  a  vantage-ground,  giving  rise 
to  that  present  practice  to  which  we  have  before  alluded  of 
fiats  taken  out  to  secure  the  ground  against  an  adverse 
creditor,  and  to  be  worked  or  abandoned  at  the  pleasure  of 
the  bankrupt  and  his  friends,  or  upon  such  conditions  as, 
under  the  terror  of  the  fiat,  parties  may  be  induced  not  very 
scrupulously  to  contest. 

Again,  in  the  Scotch  Law  of  Failure  there  is,  as  already 
has  been  notic^di  a  provision  for  arranging  the  adverse  bank- 
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ruptcy  by  amicable  composition.    Such  composition  the  law 
of  Scotland*  sanctions  and  protects,  by  the  authority  of  the 
Court  of  Sessions.     To  this  again  the  law  of  England  paid 
the  tribute  of  its  approbation,  and  attempted  to  follow  it,  and 
ineffectually.    The  6  Geo.  IV.  c.  16,  s.l33,  134,  enacts,  that 
at  any  meeting  of  the  creditors,  after  the  bankrupt  shall  have 
past  his  last  examination,  if  the  bankrupt  or  his  friends^  shall 
make  an  offer  of  composition,  which  nine-tenths  in  number 
and  value  of  the  creditors  assembled  at  such  meeting  shall 
agree  to  accept,  the  Ijord  Chancellor  upon  such  acceptance 
befng  testified  by  them  in  writing,  may  supersede  the  com- 
mission.    Here,  clearly,  is  an  indication  of  the  wish  of  the 
legislature  to  sanction  voluntary  compositions,  sub  modo,  and 
protect  them  against  hostile  bankruptcy.    The  new  statute, 
says  Lord  Henley,  speaking  of  this  clause,  has  introduced, 
from  the  Scottish  Sequestration  Act,  a  new  provision  of  ter- 
minating the  bankruptcy  by  what  is  called  in  Scotland  a  com- 
position contract;  all  parties,  it  has  been  there  found,  derive 
advantage  from  it.'    Undoubtedly  they  do  in  Scotland,  and 
so   would    they  have   done  in   England,    but  that  it  was 
engrafted  anomalously  upon  the  incongruous  system,  without 
due  attention  to  that  system  as  a  whole ;  and  the  consequence 
was,  that  although  this  composition  was  found  to  terminate 
the  commission,   it  left  the  bankruptcy  precisely  where  it 
was ;  for  the  predominant  principle  of  English  law  not  having 
been  corrected,  there  was  nothing  to  prevent  any  creditor, 
not  actually  a  party  to  the  composition,  or  included  in  the 
nine-tenth  in  value,  from  again  putting  another  commission 
in  force  upon  the  same  act  of  bankruptcy,  and  over-reaching 
the  composition;   and  thus  is  this   excellent  intention  but 
rarely  indeed  resorted  to  in  practice— commissions  or  fiats, 
when  superseded  by  consent  and  to  give  effect  to  arrange- 
ment,  being  invariably   superseded  under  the  pre-existent 
general  order  of  Lord  Eldon. 

Trust-deeds,  or  composition  contracts,  are  much  resorted 
to  and  approved  in  the  sister  kingdom,  although  they  are 

»  In  France  a  majority  in  number  and  three-quarters  in  value  of  the  insolvent's 
creditors,  can  accept  a  com|>osition,  so  as  to  bind  the  remainder.— Co(?«  de  Com^ 
nterce,  art.  519. 

*  Tkt  wry  iMgQa^of  |Im  Scotcli  Ad  adopted  iuCo  the  EngtUtk 

•  £den*s  Bankrupt  Law,  417. 
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without  that  facility  of  thoroughly  working  th^re,  which  is 
here  afforded  by  the  machinery  of  a  Court  of  Equity.  That 
able  expounder  of  eommercial  law^  Mr.  Bell^  says«  '^  Trusts 
are  peculiarly  under  the  control  of  a  Court.of  Equity.  And 
in  England  the  facility  with  which  a  trustee  is  amenable  to 
the  Court  of  Chancery  to  answer  for  his  conduct^  gives  to  the 
English  trusts  an  eminent  advantage  over  trusts  in  Scotland."^ 
And  so  undoubtedly  it  would^  were  it  not  that  in  England  a 
trust  or  composition  can  never  be  entered  into  without  the 
risk  of  its  being  over-reached  by  bankruptcy.  M oreover^ 
if  trust  deeds  are  to  be  protected  by  law^  Chancery  has 
already  too  much  of  employment  to  admit  of  their  being 
dealt  with  and  carried  into  effect  by  the  machinery  of  that 
Court.  There  are,  however,  the  Commissioners  of  Bankrupt^ 
and  the  Court  of  Review.  Let  it  be  considered  how  far  they 
can  be  usefully  assistant. 

The  iiQprovements  so  recently  directed  towards  the  Law 
of  Bankruptcy  have  disappointed  the  expectation  of  the  pro* 
fession.^  The  former  system  was  open,  amongst  many  other 
objections,  principally  to  this, — that  the  Commissioners  not 
being  esclusively  dedicated  to  that  employment,  were  unable 
to  give  their  uninterrupted  time  and  attention  to  it,  and  the 
consequence  was,  that  much  business  was  brought  on  at  the 
same  time  and  under  great  hurry  and  confusion.  The  cre- 
ditor who  attends  die  present  Commissioners,  will  be  sensible 
of  the  great  di&rence  in  this  respect — he  will  find  order, 
regularity,  decorum.  The  Commissioner,  the  Registrar,  the 
Cierk,  <lie  Official  Assignee,  each  has  his  limited  service — ^and 
as  the  creditoi'  does  not  immediately  feel  the  very  great  expense 
at  which  this  is  aecomplished>  nor  is  probably  aware  at  how 
much  less  expense  it  might  and  ought  to  have  been  done,  he 
speaks  well  of  Ihings  as  he  finds  them,  as  a  vast  improvement 
upon  <3ie  (Ad  lists.  But  should  his  eyes  then  fall  on  the 
modem  list  of  salaried  functionaries  who  are  all  paid  con* 
tribtttively  by  himself,  he  might  not  erroneously  think  that 
though  less  hustled  now  in  Basinghall  Street,  his  purse  was  pro- 
bably as  seriously  endangered.     He  may  hear  from  the  mouth 

*  Belt's  CorameiHaries. 

^  It  is  not  that  mach  of  good  has  not  been  gained ;  bat  it  has  been  obtained  at  an 
expense  far  beyond  the  value  of  the  acquisition^  and  far  short  of  what  ought  td 
have  been  accomplished  ;  and  much  inconvenience  has  also  been  introduced. 
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of  no  incompetent  witness  that  there  are  still  "  Monstrous 
absurdities  which  disfigure  the  present  system,  gross  viola- 
tions of  common  sense,  out  of  which  spring  to-day  the  perse- 
cution of  the  bankrupt,  to-morrow  the  persecution  of  his 
assignees  and  his  creditors,  and  all  that  lamentable  waste 
of  property  which  occurs  in  such  cases  as  that  of  Mr, 
Chambers,  and  a  hundred  others  which  have  come  under 
my  own  personal  observation*."  Now  the  insolvency  of  Messrs. 
Chambers,  the  bankers  in  Bond  Street,  is  precisely  one  of 
that  class  and  character*  to  which  the  provisions  of  bur  bank- 
rupt law  are  inadequate,  and  where  after  years  of  litigation 
and  of  expense,  in  ineffectual  efforts  to  prosecute  a  commission, 
it  was  superseded  in  a  kind  of  paroxysm  of  despair,  by  con- 
sent of  parties  under  sanction  of  the  Chancellor.  As  far  as 
regarded  the  former  Commissioners,  a  desirable  improvement 
was  contemplated,  we  believe  by  Lord  Lyndhurst — it  was 
simply  this : — To  confine  the  commissions  to  such  gentlemen 
as  were  willing  to  dedicate  themselves  exclusively  to  that  duty, 
{and  many  able  men  were  there  among  them,  some  of  whom 
ai-e  now  Commissioners,  who  would  have  been  found  willing;) 
and  a§  they  fell  off,  to  keep  the  number  at  that  amount  which 
the  business  required.  In  fact  the  duties  ministerial  of  Ba- 
singhall  Street,  required  little  other  alteration.  Both  Lord 
Eldon  and  Lord  Lyndhurst  in  their  places  in  the  House  of 
Lords  bore  testimony  to  the  able  and  efiicient  maimer  in 
which  the  business  was  done  by  the  London  Commissioners. 
With  regard  to  the  judicial  department  or  the  Court  of  Re- 
view, of  all  notions  in  the  world,  that  of  a  distinct  Court — and 
a  Court,  moreover,  of  Four  Judges — for  bankruptcy,  is  one  of 
which  there  has  been  the  greatest  difficulty  in  finding  to  whom 
the  originality  is  due.  In  truth  the  statute  of  1  &  2  Will.  IV. 
c.  56,  is  a  kind  of  filius  nuUius,  begot,  as  we  are  told,  '^  in  the 
hurry  of  the  Reform  Bill."  We  hear  of  Lord  Eldon's  act.  Lord 
Ellenborough's,  Lord  Tenterden's,  Sir  Samuel  Romilly's,  Sir 
James  Scarlett's,  Sir  Robert  Peel's,  Sir  Edward  Sugden's; 
but  this  called  "  An  Act  to  establish  a  Court  in  Bankruptcy," 
although  "  the  first  born  of  the  ardent  love  of  Reform,"^  is 
after  all  but  rather  a  ricketty  brat,  which  we  endeavour  to 

*  Mr.  Coraraissioner  Fane's  Letter,  p.  83. 

*  Mr*  Commissioner  Fane's  Letter, 
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affiliate  in  vain.  Common  lawyers  and  equity  lawyers  alike 
disclaim  it ;  and  with  a  strong  suspicion  pointing  towards  one 
or  more  of  his  majesty's  serjeantS;  it  is  neither  owned  by 
light  horse  nor  by  heavy.  Nor  need  this  be  a  matter  of 
surprise;  "  for  unfortunately  the  energies  of  Reform  seem  to 
have  been  exhausted  in  the  mere  act  of  production^  and  no 
strength  appears  to  have  remained  for  the  offices  of  foster- 
ing, protecting,  and  strengthening^/'  To  the  unhappy  dab- 
bler in  Law  Amelioration,  the  effort  has  been  a  statute  of 
Jeofaile.  For  1st,  the  Commissioners  admitted  a  more  sim- 
ple and  less  expensive  alteration,  and  2dly,  if  the  Court 
of  Chancery  called  for  relief  it  did  so  far  beyond  what  the  re- 
moving of  the  slight  incumbrance  of  bankrupt  petitions  could 
accomplish.  It  is  notorious  that  six  or  eight  weeks  were 
adequate  to  the  bankruptcy  business  in  Chancery,  at  a  time 
when  it  comprised  grounds  of  applying  to  the  Court  which 
have  now  ceased  to  exist.  To  appoint,  therefore,  judges  to 
hear  petitions,  which  the  Chancellor  and  Vice-Chancellor 
were  in  the  habit. of  disposing  of  in  six  or  eight  weeks,  was 
not  a  very  well  considered  measure,  and  the  rather  so,  as  there 
had  previously  existed  a  provision  for  transferring  petitions  in 
bankruptcy  to  the  Exchequer,  at  a  time  too  ere  the  number 
of  the  barons  had  been  increased  to  five.  "  Why  not,"  said 
Lord  Eldon,  "  if  the  Court  of  Chancery  is  unequal  to  the  peti- 
tions in  bankruptcy,  transfer  them  to  the  Equity  of  the  Ex- 
chequer."* 

It  is  now,  however,  too  late  to  remedy  this.  The  Court 
of  Bankruptcy  exists.  The  Court  of  Review  is  formed  upon 
the  principle,  and  has  continued  the  practice,  of  the  Court  of 
Chancery  in  its  business  thence  derived ;  it  has  ample  and 
adequate  machinery  for  executing  references  and  inquiries 
and  taking  accounts,  with  little  or  no  business  to  which  to 
apply  it.  There  are  therefore  these  two  courses:  either, 
first  (which  indeed  we  think  the  far  preferable  one),  that 
the  Court  be  suffered  to  die  away  and  drop  off,  not  filling  up 
the  judgeships  as  vacancies  occur;  or,  secondly,  that  some 
further  employment  be  found  for  it. 

With  regard  to  the  latter  proposition  it  may  be  observed, 

*.  Mr.  CommiBsioner  Fane's  I/Ctter,  p.  17* 
'  Mirror  of  Parliament* 
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that  we  have  thus  so  far  advanced  upon  the  road  of  improve- 
ment^ that,  should  the  legislature  be  disposed  to  go  farther, 
they  will  find  the  way  prepared  for  them  by  the  present  con- 
stitution of  the  Court  of  Review  and  the  Commissioners  of 
Bankruptcy.  There  will  be  found  facility  for  the  most  intri- 
cate ministerial  administration  of  commercial  insolvencies. 
It  is  admitted,  that  the  judges,  the  Commissioners,  the  regis<* 
trars,  the  accountant,  and  the  clerks,  are  not  overburdened  with 
their  present  duties,  and  we  will  venture  to  say,  that  a  judge 
for  the  hearing  of  matters  in  bankruptcy  will  be  found  to  be 
indispensable.  It  is  business,  however  inconsiderable,  that 
must  be  done  by  some  court,  and  which,  in  the  present  state 
of  the  arrear  in  Chancery,  it  is  quite  impossible  for  any  of  the 
judges  of  that  court  to  perform.  It  may  indeed  be  much 
doubted  whether  if  a  new  judge  in  equity  were  appointed,  that 
learned  person  would  not  have  quite  enough  to  do  without 
having  the  judicial  duties  in  bankruptcy  thrown  upon  him ; 
and  it  deserves  consideration  whether  it  would  not  be  an  ex- 
pedient course  to  enlarge  the  functions  of  the  Court  of  Review 
by  throwing  it  open  altogether  as  a  General  Court,  or  by 
adding  to  it  some  such  jurisdiction  as  these  remarks  have  sug- 
gested;— in  mercantile  insolvency,  for  example,  at  once  to 
draw  the  distinction  between  honest  and  dishonest  bankruptcy, 
and  for  that  purpose  to  adopt  the  principle  and  much  also  of 
the  practice  which  prevails  upon  the  cessio  bonorum.  If, 
therefore,  it  should  not  be  convenient  nor  practicable  to  dis- 
place the  Court  of  Review,  it  may  be  useful  to  consider 
whether  by  additional  employment  it  may  not  be  rendered 
more  serviceable  to  the  public.  The  judges  and  Commis- 
sioners doubtless  would  be  satisfied,  if  the  duties  additionally 
thrown  upon  them  should  be  such,  as  in  fair  attention  to  their 
professional  rank  and  station  they  ought  to  be  called  upon  to 
undertake ;  and  nothing  consistent  with  that,  however  labori- 
ous or  irksome,  ought  to  be,  and  donbdess  would  not  be, 
declined. 

The  first  thing  then  that  obviously  occurs,  is  to  throw  the 
Court  of  Review  open,  extending  its  jurisdiction  as  a  General 
Court  of  Equity,  and  making  it  assistant  to  the  other  courts 
now  altogether  unequal  to  the  prescuiHs  upon  tiiem.  To  st 
certain  extent  this  is  now  absolutely  necessary  with  regard  to 
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its  ordinary  business  in  bankruptcy.  If  an  assignee  for  ex- 
ample dies  indebted  to  the  estate^  the  jurisdiction  is  gone^  his 
personal  representative  is  not  amenable.  If  the  jurisdiction 
is  not  extended  as  a  general  jurisdiction,  it  is  necessary  that 
it  should  be  made  comprehensive  enough  to  deal  fully  with  all 
questions  within  its  present  range^  notwithstanding  the  death 
of  the  party  amenable.  When  the  assignee  is  accountable,  so 
also  should  be  his  executor  or  administrator ;  when  the  cre- 
ditor is  to  refund  dividends,  his  death  ought  not  to  defeat  the 
justice  due  to  the  estate ;  if  a  fiat  is  to  be  superseded  against 
the  petitioning  creditor,  so  also  against  his  executor.  Many 
similar  instances  might  be  put  which  occur  continually  in  prac- 
tice.— Secondly,  To  supply,  by  the  means  and  machinery  of 
this  Court,  a  forum  for  the  arrangements  of  disputes  and  dif« 
ferences  before  alluded  to,  which  either  cannot  so  well  or  so 
conveniently  be  adjusted  in  faro  litis,  and  at  all  events  not 
without  more  of  expense  and  delay  than  the  parties  are  dis- 
posed to  encounter. 

Once  before  Lord  Eldon  a  claim  for  the  costs  of  the  suit 
was  put  upon  this,  that  the  party  had  oflfered  to  refer ;  **  if  that 
be  a  reason,"  said  the  Chancellor, "  why  do  I  sit  here  ?"  Had 
there  been  a  court  for  such  subjects,  the  answer  would  have 
been  different: — and  such  appears  to  have  been  the  opinion  of 
Lord  Tenterden. 

Would  it  not  be  desirable  to  give  to  the  Court  jurisdiction 
in  commercial  embarrassments  or  insolvencies,  other  than  such 
as  are  administered  under  and  by  force  of  a  fiat,  thus  recog- 
nizing a  distinction  between  failure  and  bankruptcy?  For  ex- 
ample, might  not  a  trader  apply  to  the  Court,  or  to  one  of  the 
judges,  stating  his  embarrassment,  the  state  of  his  assets,  and 
the  claims  upon  them,  and  serving  notice  upon  one  or  more 
of  his  creditors  ?  upon  that  might  not  the  Court  protect  the 
creditors  in  working  out  the  best  arrangement,  referring  to  its 
registrar  or  to  a  Commissioner  to  approve  of  a  scheme — to  take 
account  of  assets — to  inquire  into  circumstances  of  conduct, 
or  insolvency  how  occasioned — restraining  actions  and  execu- 
tions— and  continuing  him  in  his  business  or  determining  it — • 
or  leaving  him  and  his  creditors  to  manage  it  under  protec- 
tion of  the  Court,  as  might  seem  best,  in  some  such  manner 
as  the  Court  of  Chancery  acts  in  appointing  managers  and 
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receivers  in  extensive  trades  when  litigated  there,  e.  g., 
breweries,  theatres,  coal  mines,  and  manufactories?  The 
course  above  suggested  for  the  embarrassed  debtor,  should 
be  equally  open  to  his  creditor,  who  also  might  apply  to  put 
his  claim  under  a  similar  administration. 

This  in  effect  would  be  giving  judicial  sanction  and  effect 
to  trust  deeds  and  compositions,  and  would  give  legal  safety 
to  such  arrangements  as  those  of  the  Wilsons  and  the  Wilds 
already  noticed.     The  other  duties  of  the  Court  might  be — 

To  take  accounts  of  partnership,  or  between  partners,  one 
and  other  or  others  of  them,  without  a  dissolution. 

To  hear  cases  of  interpleader,  as  for  example,  in*  the  case 
of  notice  given  to  the  sheriff  of  an  act  of  bankruptcy;  or  where 
one  or  more,  and  not  all,  of  a  firm  happen  to  be  bankrupt  or 
defendant. 

Petitions  in  matters  of  charity. 
Traverses  in  matters  of  lunacy. 

Payment  of  money  into  Court  under  acts  of  parliament. 
To  call  upon  executor  to  show  cause  why  he  does  not  pay 
a  legacy  or  residue  ;  and  the  same  as  to  a  share  of  the  residue 
in  the  case  of  an  administrator. 

It  remains  that  we  say  a  few  words  on  Mr.  Fane's  pam- 
phlet, which  may  be  dealt  with  as  treating  of  "  Things  Real  and 
Things  Personal."  Under  the  first  head  we  class  *'  the  mon- 
strous absurdities"^  which  deform  this  elder  born  of  liberty, — 
the  Court  of  Bankruptcy;  under  the  second,  the  indignities, 
which  nathless  they  so  endure,  of  himself  and  his  brother 
Commissioners.  Perhaps  it  will  be  decorous  to  notice  these 
topics  in  the  order  which  Mr.  Fane  himself  has  assigned  to 
them  ;  and,  therefore,  first  of  the  Commissioners,  upon  whom 
the  affliction  fallen  is  precisely  of  that  serious  nature  which 
Dr.  Johnson  so  pathetically  implies  in  his  signature  o^Impran^ 
sus,  but  which  draws  down  from  Mr.  Fane  his  explicit  indig- 
nation. It  seems  then,  that  if  at  that  hour  when  it  is  merry  in 
the  hall,  one  of  the  learned  Commissioners  should  present 
himself  at  that  Inn  of  which  he  is  a  member,  animo  comedendi : 
— with  the  gentlemen  of  the  Bench  table  he  will  not  be  per- 
mitted to  dine,  and  with  the  gentlemen  of  the  Bar  he  will  think 
it  unbecoming  to  dine.  In  this  state  of  things,  ^^  comissatorem 
[  See  pamphlet. 
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"* 
non  san^  commodum"  to  either,  he  is  somewhat  within  the 

principle  of  that  well-known  case,  ex  parte  Bray  in  the  matter 
of  Hay,  irapransively  interpleading  between  the  fodder  on  his 
right  and  on  his  left : 

"I  therefore  addressed,"  says  the  learned  Commissioner,  **a 
letter  to  the  Lord  Chancellor,  wlio  happened  to  be  the  treasurer^ 
and  therefore  the  head  of  the  Society  of  Lincoln^s  Inn  for  the  pre- 
sent year,  iii  which,  after  calling  his  attention  to  the  first  clause  of 
the  Court  of  Bankruptcy  Act,  and  the  strong  language  of  his  Ma- 
jesty's letters-patent,  I  stated  my  claim.  To  this  letter  no  answer 
was  returned ;  not,  I  am  sure,  from  any  want  of  courtesy  in  the 
noble  individual  to  whom  it  was  addressed,  but  because  it  may  be 
presumed  the  Society  felt  that  it  was  easier  to  adhere  to  their  reso- 
lution than  to  justify  it." 

To  those,  however,  who  challenge  the  high  places  at  festi- 
vals, the  master  of  the  feast  might  have  given  an  answer 
which  would  have  carried  with  it  a  reproof  more  discourteous 
than  silence ;  for  we  cannot  see  upon  what  ground  the  claim 
could  be  advanced  or  recognized. 

It  has  been  always  understood,  that  place  among  the  Bench- 
ers, at  the  different  Inns  of  Courts,  is  entirely  a  matter  of 
Bar  regulation.  The  Inns  of  Courts  are  societies  of  barristers 
and  students,  where  neither  judicial  elevation,  nor  social  rank, 
as  such,  give  any  claim  to  precedence  or  distinction.  There  will 
be  found  in  most  of  these  societies,  members  who  have  become 
peers  and  privy  councillors,  who,  as  such,  have  not  been  in  ei- 
ther case  invited  to  the  Bench.  None  of  the  Masters  in  Chan- 
cery ;  nor  gentlemen  who  have  been  judges  in  India,  whether 
chief  or  puisne ;  nor  the  Recorder  of  London ;  not  even  the 
Lord  Chancellor,  Master  of  the  Rolls,  or  Vice-Chancellor,  are, 
as  such,  proposed  or  invited.  Indeed,  with  many  good  reasons 
why  they  should,  there  are  some  good  reasons  why  they  should 
not ;  and  the  practice,  as  late  as  in  the  instance  of  Lord  Tal- 
bot, was,  that  even  the  Chancellor,  on  attaining  that  high  sta- 
tion, took  leave  of  his  Inn  of  Court.  A  Baron  of  the  Exche- 
quer, not  being  of  the  degree  of  the  coif,  would  not,  at  one 
Inn  at  least,  be  considered  as  entitled.^  The  principle  of 
this  distinction  is  so  well  understood  that,  with  the  exception 
of  the  recent  assertion  of  a  title  on  the  part  of  the  Commis- 

»  Being  of  the  degree  of  the  coif,  he  would  of  course  take  leave  of  his  Inn. 
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sioners,  we  are  not  aware  of  its  being  brought  into  challenge, 
except  in  the  instance  of  a  certain  Lord  Mayor  who,  not 
wishing  to  be  thrown  out  in  the  pursuit  of  honouri  did,  as  in 
Mr.  Fane's  case,  "  state  his  claim,  and  endeavoured  to  enforce 
it  by  arguments ;''  but  the  law  kept  its  course,  and  the  '^  Hun- 
ter's Plate"  was  at  another  table.  We  cannot  help  thinking, 
that  the  Bar,  who  look  to  arriving  at  the  Bench  by  seniority  or 
by  distinction  as  barristers  as  one  of  '^  the  just  rewards  of  honour 
and  industry,"  would  have  had  reason  to  complain  '*  of  the  mor- 
tification of  seeing  members  of  the  same  Society  junior  to  him- 
self'*^ placed  over  his  head.  That  the  silk  gown,  so  liberally 
given,  has  blocked  up  the  way  to  those  who  either  have  been 
not  fortunate  enough  to  obtain  it  or  who  prefer  the  road  in 
which  their  industry  is  more  usefully  exerted,  has  been  consi- 
dered, as  it  is,  a  hardship  upon  the  outer  Bar.  We  think  the 
Society  of  Lincoln's  Inn  has  wisely  stood  in  the  breach  of  an 
overwhelming  mischief,  by  not  recognizing  a  claim  founded 
merely  "  upon  the  strong  language  of  his  Majesty's  letters 
patent  ;"^  though  we  fully  and  freely  admit  that  it  would  be 
difficult  to  find  than  those  thus  not  accepted, — Mr.  Merivale 
and  Mr.  Fane, — gentlemen  more  qualified,  in  every  sense, 
moral  and  intellectual,  to  adorn  and  improve  society  by  their 
conversation  and  their  manners. 

With  regard  to  the  other  head  of  the  learned  Commissioner *s 
letter, — those  "  monstrous  and  countless  absurdities  which 
disgrace  the  bankrupt  law,  and  disfigure  the  present  system,"^ 
they  have  existed  through  all  time  as  the  consequence  of  that 
false  principle  of  mercantile  insolvency  which  we  have  pointed 
out.  We  do  not  agree  with  the  learned  Commissioner  whose 
language  we  have  adopted,  in  thinking  that  they  are  in  any 
degree  attributable  "  to  the  treatment  which  the  new  Court  of 
Bankruptcy  has  met  with  from  the  king's  government  and  the 
heads  of  the  profession!!''  It  does  not  appear  that  the  new 
Court  of  Bankruptcy  has  any  just  cause  of  complaint  or  re- 
monstrance ;  and  the  silence,  of  at  least  one  branch  of  it, 
authorizes  us  so  to  conclude.     Its  original  eflTectiveness  (if  any) 

*  Mr.  Fane's  Letter.  At  one  of  the  Inns,  and  possibly  at  more,  we  are  informed 
that  the  patent  of  King's  Counsel  does  not  preclude  the  necessity  of  the  claimant 
undergoinpf  a  ballot  when  he  sends  in  bis  patent. 

*  Mr.  Fane's  Letter, 
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can  hardly  have  been  very  seriously  impdred  by  the  decision  of 
the  Benchers  of  Lincoln's  Inn;  nor  has  it  been  made  manifisst 
that  the  Commissioners  were  ever  intended  to  have,  or  that 
the  nature  of  their  duties,  their  office,  or  their  dignity,  re- 
quire that  they  should  have,  the  power  to  fine  or  to  commit. 
We  think  that  the  adjudication  of  bankruptcy,  unless  chal* 
lenged  by  the  bankrupt  within  a  certun  time,  should  be 
conclusive  in  all  Courts  of  Law  and  Equity;  and  we  have 
been  given  to  understand  that  there  was  a  clause  to  that  effect 
origiiudly  in  the  bill,  but  through  some  inadvertence  it  was 
struck  out*  We  would  further  suggest  that  the  official  assignee 
should  not  of  necessity  be  put  upon  every  estate,  but  that  it 
be  left  to  the  discretion  of  the  Gonmiissioner.  In  any  future 
act  it  may  also  be  expedient  to  provide,  that  the  official  as- 
signee should  have  no  estate  in  die  bankrupt's  property,  and 
should  be  relieved  from  being  joined  in  suits,  actions  and 
conveyances. 


ART.  II.— ELEMENTS  OF  INTERNATIONAL  LAW. 

dements  of  International  LaWy  with  a  Sketch  of  the  History 
of  the  Science.  By  Henry  Wheaton,  LL.D.,  &c»  &c..  Resi- 
dent Minister  of  the  United  States  in  America  to  the  Court 
of  Berlin.    London,  1836. 

Thbrb  is  no  subject  in  the  range  of  juridical  science  possess- 
ing such  intrinsic  claims  to  attention  as  that  of  international 
law.  The  foundations  on  which  it  rests — the  sanctions  by 
which  it  is  enforced— the  difficulty  of  the  questions  involved 
— the  magnitude  of  the  interests  concerned — all  and  each  of 
these  considerations  affiirds  matter  for  curious  and  most  inte- 
resting contemplation.  Great  Britain,  the  mistress  of  a 
mighty  empire,  connected  politically  with  Europe  and  Ame- 
rica, and  commercially  With  the  whole  world — ^with  colonial 
possessions  flanked  by  states  and  governments  of  every  assign- 
able kind,  and  in  every  degree  of  advancement — to  whom,  in 
short,  no  public  event  in  any  corner  of  the  globe  is  altogether 
insignificant,  seems  to  have  peculiar  need  of  a  competent 
acquaintance  with  the  laws  by  which  the  intercourse  of  na- 
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tions  is  or  ought  to  be  regulated.  It  may  therefore  seem 
strange,  that  the  first  methodical  treatise  on  this  subject 
which  has  appeared  originally  in  an  English  dress,  should  be 
the  production,  not  of  an  Englishman,  but  of  a  citizen  of  the 
United  States,  a  country  comparatively  disconnected  from  the 
great  commimity  of  nations.  It  is  not  however  difficult  to 
understand  either  why  the  English  should  neglect,  or  why  the 
Americans  should  have  turned  their  attention  to  this  subject. 
The  English,  it  need  scarcely  be  said,  are  an  eminently  prac- 
tical people.  Confining  themselves  each  to  his  own  depart- 
ifnent,  they  leave  points  of  law  to  the  lawyer,  and  questions  of 
diplomacy  to  the  statesman.  Provided  that  a  science  be  ade- 
quately understood  by  those  whose  business  is  to  apply  it, 
the  rest  of  the  community  are  content  to  be  ignorant  of  it; 
and,  as  there  is  little  inducement  to  write,  and  still  less  en- 
couragement to  publish,  what  few  will  be  likely  to  read,  it 
thus  happens  that  a  branch  of  knowledge,  second  to  none  in 
dignity  and  importance,  has  hitherto  in  this  country  been  the 
exclusive  property  of  half  a  dozen  practising  civilians  and  as 
many  professional  diplomatists.  There  is  another  reason  for 
this  general  indifference.^  Disputed  questions  of  international 
law  are  seldom,  and  only  on  extraordinary  occasions,  mooted 
before  the  public.  Whilst  Westminster  Hall  is  crowded  with 
eager  listeners,  the  oracles  of  Doctors'  Commons  are  delivered 
to  the  favoured  ears  of  doctors  and  proctors  alone.  The 
report  of  a  trial  at  nisi  prius  is  accessible  to  all,  and  has 
attractions  for  many;^  but  who  but  an  under-secretary  of 
state,  present  or  expectant,  reads  protocols  of  conferences  or 
notes  of  diplomatic  controversy  ? 

1  We  do  not  forget  that  the  lectures  delivered  by  the  late  Sir  James  Mackintosh 
on  this  subject  were  listened  to  by  a  numerous  and  attentive  auditory ;  but  this  was 
an  homage  paid  rather  to  the  man  than  to  the  subject.  His  Vindiciie  Gallicte  had 
elevated  him  into  sudden  and  great  celebrity.  He  was  for  a  time  the  fashion,  and 
whatever  subject  he  had  selected  to  lecture  upon  would  then  have  been  equally  at- 
tractive. It  is  also  true  that  we  are  proud,  and  with  reason,  of  the  wide  extended 
reputation  of  Lord  Stowell,  as  an  expounder  of  international  law«  equally  eloquent 
and  philosophical.  But  why  we  would  ask,  were  the  lectures  of  the  one  (except 
the  admirable  preliminary  discourse)  never  published,  and  why  are  the  judgments 
of  the  other  never  read  ? 

^  Nothing  in  our  day  has  been  more  generally  popular  than  the  clever  parody  of 
a  trial  in  the  Pickwick  papers  j  and  why  ?  because  every  body  understands  enough 
of  the  proceedings  on  such  a  trial  to  relish  the  humour. 
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In  the  United  States,  by  the  constitution  of  the  governmenty 
subjects  directly  connected  with  international  law^  form  a  part 
of  the  ordinary  business  of  the  supreme  courts.  The  conflict 
of  the  federal  supremacy  with  the  independent  sovereignty  of 
the  several  states — an  unfailing  subject  of  national  interest — 
and  the  reciprocal  right?  of  the  states  with  each  other,  are 
questions  litigated  before  the  federal  courts  as  suits  between 
individuals  are  with  us,  and  as  it  is  evident  that  the  principles 
on  which  these  controversies  are  to  be  decidedi  are  the  same 
by  which  the  intercourse  and  relations  of  independent  com- 
monwealths are  governed,  the  rules  of  international  law  be- 
come a  necessary  part  of  legal  education,  and  excite  a  more  ' 
general  attention.  To  Mr.  Wheaton,  in  particular,  the  public 
is  already  indebted  for  a  series  of  very  valuable  reports  of  the 
decisions  of  the  Supreme  Federal  Court  of  the  United 
States,  and  as  he  has  been  for  some  time  engaged  in  the  actual 
exercise  of  diplomatic  functions,  as  the  resident  minister  of 
his  government  at  Berlin,  the  publication  of  the  work  before 
us  seems  to  be  a  natural  consequence  of  bis  position  and 
pursuits. 

At  all  events,  whatever  may  have  been  the  occasion  which 
gave  birth  to  it,  we  accept  with  gratitude  this  contribution 
to  our  vernacular,  though  not,  we  regret  to  say,  our  national, 
literature ;  and  the  rather,  because  without  entering  into  pro- 
found and  abstruse  disquisitions,  it  presents  us  with  a  com- 
pact, well  digested,  well  arrangedi  and  very  readable  treatise, 
which  may  tend  to  remove  in  some  degree  thdt  ignorant  indif- 
ference which  we  have  endeavoured  to  explain,  without,  how- 
ever, seeking  to  excuse. 

The  work  commences  with  a  sketch  of  the  history  of  inter- 
national law.  That  as  a  system  it  was  little  known  to  the 
classic  nations  of  antiquity,  is  a  fact  neither  to  be  disputed  nor 
wondered  at.  The  golden  rule  of  doing  unto  others  as  we 
would  they  should  do  unto  us,  which  is  the  foundation  and 
principle  of  international  as  well  as  private  ethics,  embodies  a 
truth  which,  however  sublime,  is  neither  self-evident  in  theory 
nor  of  easy  application  in  practice  ;^  and  though  necessity  soon 

1  Montesquieu,  as  we  are  reminded  by  Mr.  Wheaton,  tells  us  (Esprit  des  Lois, 
lir.  i.  cb.  3),  that  "  the  law  of  nations  is  naturally  founded  upon  the  principle  that 
VOL.  XVIII.  D 
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teaches  it  to  the  individual^  because  other  individuals,  for 
their  own  sake^  combine  to  enforce  it  in  essential  particulars 
within  the  limits  of  their  own  community,  it  is  a  lesson  more 
hardly  learned  by  states,  especially  when  conscious  of  supe- 
rior power,  inasmuch  as  the  combination  for  enforcing  it  is 
more,  difficult,  and  the  retribution  for  violating  it  conse* 
quently  more  remote.  The  political  circumstances  of  Greece, 
moreover,  were  very  singular.  Split  into  numberless  small 
communities,  each  endowed  with  a  distinct  vitality,  it  was  not 
until  successive  inundations  of  invading  multitudes  from  the 
East  demonstrated  the  necessity  of  union,  that  the  various 
tribes  ever  coalesced  into  one  body.  With  what  consummate 
skill,  Athens,  under  the  counsels  of  the  crafty  Themistocles, 
took  advantage  of  the  ascendant  earned  by  her  sacrifices  and 
gallantry  in  the  secoftd  struggle  for  independence  to  build  up 
an  empire  for  herself,  we  learn  from  the  instructive  summary 
of  Thucydides.  Fear  and  jealousy  then  raised  a  counterpoise^ 
and  Sparta  was  forced  up  as  the  leader  of  a  rival  confederacy. 
The  constitutional  or  accidental  preponderance  of  political 
power  in  the  several  communities,  for  the  most  part,  deter- 
mined their  adhesion  to  the  one  or  the  other  of  these  acknow- 
ledged heads.  The  oligarchies  ranged  themselves  by  the  side 
of  Sparta,  the  democracies  flung  themselves  into  the  arms  of 
Athens.  In  each  of  these,  again,  there  was  a  powerful  mino* 
rity,  always  secretly  favouring,  and  occasionally  actively  co- 
operating with,  the  power  to  which  their  political  feelings  or 
interests  attached  them:  so  that,  in, short,  as  regards  the 
several  states  of  which  it  was  composed,  Greece  in  its  palmiest 
days  was  a  mere  aggregate  of  communities,  divided  into  two 
•great  factions,  acknowledging  no  common  sovereignty,  and 
held  together  by  no  bonds  but  those  of  interest,  fear,  jealousy, 
and  party-spirit.  External  relations,  in  the  sense  commonly 
assigned  to  that  term,  they  had  none  until  the  days  of  Philip 
of  Macedon,  and  there  was  nothing  therefore  to  call  for  a  code 
of  laws  by  which  such  relations  should  be  regulated. 

That  in  the  prosecution  of  an  object  which  was  considered 
important  to  the  interests  of  the  confederacy,  neither  the  Athe- 

all  nations  ought  to  do  to  each  other  in  peace  as  much  good,  and  in  war  as  little 
injury  as  possible,  connsttntly  with  thtir  tnu  wtereits,"  Is  this  a  rule  of  easy  ap- 
plication ? 
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nians  nor  their  ruder  rivals  were  scrupulous  as  to  the  means 
employed^  and  that  conquest  was  too  often  followed  by 
atrocities  rendered  more  horrible  by  the  deliberate  formality 
with  which  they  were  decreed  and  inflicted,  are  facts  which  it 
is  impossible  to  deny.  The  wars  of  the  Greeks  among  them* 
selves  were  the  sanguinary  struggles  of  exasperated  fiu^tions, 
and  the  history  of  faction,  in  all  ages  and  countries,  presents, 
alas !  a  sickening  uniformity  of  crime  and  suflfering.  It  is 
also  true  that  the  notion  prevailed,  both  in  theory  and  prac« 
tice,  that  victory  gave  the  right  to  confiscate  the  property  and 
enslave  the  persons  of  the  vanquished, — but  that  prisoners  of 
war  were  always  or  even  commonly  condemned  to  slavery 
would  be  a  very  extravagant  assertion ;  and  the  confiscation  of 
enemies'  property  is  a  reproach  of  which  modem  nations  must 
be  content  to  bear  their  part.  We  cann6t,  therefore,  but  pro* 
test  agiunst  the  unqualified  libel  which  Mr.  Wheaton  has 
flung  out  against  the  Greeks  and  Romans,  indiscriminately,  on 
the  very  threshold  of  his  work. 

<'  The  classic  nations  of  antiquity,"  he  tells  us,  "  bad  very  im- 
perfect notions  of  international  justice.  With  the  Greeks  and 
Romans,  <  foreigner/  and  *  barbarian/  or  '  enemy,'  were  syno* 
nymous  in  language  and  in  fact.  Nothing  but  some  positive  com- 
pact gave  them  any  exemption  from  this  unsocial  principle.  Piracy 
was  unblushingly  practised  by  the  most  civilized  nations  which 
then^  existed.  The  peaceful  merchant  was  liable  to  be  plundered, 
both  on  sea  and  land,  by  men  with  whom  he  and  his  country  had 
no  quarrel ;  and  even  the  philosopher,  who  visited  foreign  countries 
to  enrich  his  native  land  with  the  merchandise  of  science  and  art, 
was  exposed  to  be  captured  and  sold  as  a  slave  to  some  barbarian 
master/' 

It  would  be  difiicult  to  compress  into  the  same  compass 
more  inaccuracy  and  injustice.  The  capital  error  is,  that  the 
existence  of  the  ^^  classic  nations"  is  condensed  as  it  were 
into  a  point  of  time,  and  that  facts  are  predicated  of  them 
which,  if  true  at  all,  are  only  so  as  applied  to  a  period  when 
they,  like  their  neighbours,  were  mere  uncivilized  hordes. 

*  What  time  Is  signified  by  this  word  "  then?"  There  is  no  antecedent  ta which 
It  can  refer  bat "  antiqaity/'  and  that  is  a  term  which  covers  a  somewhat  extensive 
space. 

d8 
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Thucydides,  from  whom  the  accusation  as  to  piracy  is  ap- 
parently borrowed,  avowedly  refers  to  a  remote  and  tra- 
ditional age,  and  it  would  be  just  as  fair  to  impute  to  the 
Danes  and  Norwegians  of  the  present  day,  the  questionable 
exploits  of  their  "  sea-kings  "  a  thousand  years  ago,  as  it  is 
to  charge  upon  the  "  classic  "  Greeks  the  sins  of  their  bucca- 
neering forefathers.  Then,  as  to  the  Romans,  it  may  be,  and 
probably  is,  quite  true  that  the  subjects  of  Romulus  were  at 
first  little  better  than  bands  of  freebooters  (pirates  they  could 
hardly  have  been) :  but  does  it  anywhere  appear  that  the  citi- 
zens o{ "'classic"  Rome  made  marauding  incursions  on  their 
neighbours,  either  by  sea  or  land? 

When,  again,  it  is  asserted  that  no  foreigner  (that  is  to  say, 
no  person  who  was  not  an  actual  member  of  the.particular  com- 
munity) could  set  his  foot  within  the  confines  of  another  state, 
without  being  subject  to  be  instantly  seized  and  reduced  to 
the  condition  of  a  slave,  is  it  fair  to  suppress  the  fact, — that  as  to 
Athens,  at  least,  a  large  and  important  portion  of  the  population 
consisted  of  resident  foreigners  (fieroixoi),  who,  though  not  ad- 
mitted to  a  participation  of  political  power  with  the  sovereign 
demus,  enjoyed  ample  toleration,  and  well-defined  civil  rights? 
Even  Sparta,  narrow  and  exclusive  as  were  her  social  and 
political  institutions,  is  not  amenable  to  the  reproach  of  repel- 
ling, in  the  more  advanced  period  of  her  history  at  least,  much 
less  of  prosecuting,  strangers  of  the  Greek  name  ;  and  if  the 
censure  be  intended  to  include  Rome,  it  is  still  more  difficult 
to  understand  at  what  stage  of  her  history  it  can,  with  justice, 
be  applied  to  a  city,  even  proverbially  prodigal  of  her  favours 
to  strangers  of  every  nation.^ 

That  the  Greeks,  as  a  "  classic  nation, ''  acknowledged  and 
respected  the  obligation  of  treaties  is  apparent  from  every  part 
of  their  history,  and  is  not  denied  by  Mr.  Wheaton.  Neither 
were  they  altogether  without  a  sort  of  international  jurispru- 
dence.    Not  only  was  the  distinction  between  h<nrovlo)  and 

^  What  shall  we  $ay  to  the  maxims  of  our  law  as  regards  aliens,  or  to  the  "  Droit 
d'aubaine,"  which,  until  a  recent  period,  prevailed  and  was  enforced  in  France  ? 
In  few  countries,  if  any,  have  foreigners  indiscriminately  been  admitted  to  the  rank 
of  citizens,  but  in  all  civilized  states  their  persons  have  been  safe.  If  we  are  to 
refer  to  barbarous  ages,  France  will  not  escape  the  opprobrium  of  having  permitted 
foreigners  to  be  reduced  to  the  condition  of  serfs  of  the  soil  on  which  they  settled* 
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exo-TovSoi  well  ascertained,  but  it  was  a  common  stipulation  in 
treaties,  that  disputes  between  "The  High  Contracting 
Powers  "  should  be  referred  to  the  decision  of  some  judicial 
tribunal ;  and  one  of  the  strongest  and  most  frequent  subjects 
of  complaint  is,  that  hostilities  had  been  commenced  without 
previous  recourse  to  arbitration.  Again,  though  the  institu- 
tion of  "  resident  ministers  "  was  unknown,  yet  the  practice  of 
dispatching  "  envoys  extraordinary"  to  resolve  or  perplex,  as 
policy  might  require,  points  of  real  or  pretended  difference,  ap- 
pears to.  have  been  general,  and  the  violation  of  the  sacred 
person  of  an  ambassador  was  always  regarded  with  the  neces- 
sary degree  of  horror.  Nothing  can  be  more  edifying  than 
the  debate  upon  the  right  and  policy  of  "intervention"  con- 
ducted before  the  people  of  Athens,  by  the  deputies  from  Cor- 
cyra  and  Corinth  ;^  and  the  despatching  of  an  Athenian 
squadron,  with  instructions  to  support  the  Corcyrseans,  but  by 
no  means  to  attack  the  Corinthians,  may  have  served  as  a  pre- 
cedent for  the  non-intervening  co-operation  fashionable  with 
some  modern  statesmen.  The  fifth  book  of  Thucydides  is  a 
very  manual  of  Greek  diplomacy,  and,  we  might  add,  of  Greek 
Machiavellianism,  and  the  tide  of  Aristotle's  lost  treatise 
{hxeucofLora  iroXs/uMi;),  "  the  rights,''  (not  as  Mr.  Wheaton  trans- 
lates it  the  laws,)  "  of  war,"  indicates  something  of  a  system, 
which  it  would  be  an  insult  to  that  great  philosopher  to  sup* 
pose  was  limited  to  the  three  insignificant  particulars  of  the 
burial  of  the  dead,  the  erecting  of  a  trophy,  and  the  privilege 
of  sanctuary.* 

The  absence  of  a  law  of  nations  is  with  much  more  justice 
attributed  to  the  Romans.  The  haughty  ambition  of  the 
encroaching  republic  disdained  the  trammels  of  conventional 
authority,  and  answered  appeals  to  justice  by  the  spears  of 
her  terrible  legions.  Moreover,  during  her  progress  to  great- 
ness jurisprudence  was  comparatively  in  its  infancy;  and 
when  afterwards  it  attained  the  perfection  of  a  science,  what 
had  Rome,  with  the  whole  civilized  world  at  her  feet>  to  do 

^  And  tbis  question  did  not  depend  on  the  relation  of  Ifnrev^M  or  hi9irnhi,hut  On 
general  views  of  right,  or  at  least  expediency. 

'  Mr.  Wheaton  in  a  note  refers  to  St  Croix,  GoaveraemenB  F^^ratifs,  by  wliolta 
the  public  law  among  the  Greek  states  is  supposed  to  have  been  limited  to  these 
three  points,  and  the  fight  of  all  Greeks  to  attend  the  public  games. 
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with  the  rights  of  nations  ?^  A  system  of  international  law 
supposes  not  only  a  considerable  advance  in  civilization^  but 
also  the  existence  of  independent  and  powerful  common- 
wealths,— a  condition^  in  shorty  such  as  that  of  the  modern 
states  of  Christendom ;  and  it  would  therefore  be  mere  self 
glorification  to  reproach  the  classic  nations  of  antiquity  with 
not  having  what;  in  the  nature  of  things,  it  was  impossible  they 
should  have.^ 

But  we  pass  fi-om  a  topic  which^  having  raked  up  old  as- 
sociations;  has  detained  us  perhaps  too  long.  '*  The  founda- 
tion of  the  modern  science  of  international  law/*  we  are  in- ' 
formed,  "  may  be  traced  to  a  period  nearly  co-incident  to 
[with]  that  memorable  epoch  in  the  history  of  mankind, — the 
revival  of  letters,'  the  discovery  of  the  new  world,  and  the  re- 
formation of  religion  ;*'  and  the  circumstances  to  which  it 
owed  its  origin  and  advance  are  rather  hinted  at  than  fully 
stated  by  the  author.  Alberico  Gentili,  an  Italian,  who, 
towards  the  end  t)f  the  sixteenth  century,  filled  the  chair  of 
jurisprudence  at  Oxford,  and  afterwards  practised  with  success 
in  the  English  Courts  of  Prize  as  the  advocate  of  the  Spanish 
claimants,  has  the  honour  of  having  first  reduced  to  method 
that  branch  of  international  law  which  regulates  the  relations 
and  practice  of  states  in  war.  He  was  followed  at  no  long 
interval  by  the  celebrated  Grotius,  whose  well  known  treatise 
"  De  Jure  Belli  et  Pacis  '*  is  still  a  text-book  of  high  and 
deserved  authority.  From  this  time  ''  the  law  of  nature  and 
nations  "  took  its  place  as  a  science.     Professors  and  lecturers 

*  There  is  some  colour  for  the  charge  aguuist  the  Romans  under  the  empire  to 
be  derived  from  a  passage  of  Pomponius,  Dig.  lib.  49,  tit.  15.  De  Captivis  et 
Postltminiis.  *'  Those  nations/'  he  says,  **  with  whom  we  have  neither  Jrundship 
nor  hoipitality,  nor  alliancg,  are  iiot,  tlierefore,  our  enemies ;  yet  if  any  tlting 
belonging  to  us  falls  into  their  hands,  it  becomes  their  property  ;  our  free  citizens 
become  slaves  to  them ;  and  they  are  on  the  same  terms  with  respect  to  us.''  But 
It  is  evident  that  the  civilian  is  here  speaking  of  mere  barbarians,  and  of  a  practice 
among  them,  sanctioning  a  like  practice,  by  way  of  retaliation,  on  the  part  of  the 
Romans* 

^  We  are  by  no  means  sure  that  the  moderns  would  gain  much  by  a  comparison. 
What  is  there  in  ancient  times  to  parallel  the  atrocity  of  the  slave  trade  ?  What 
more  unprincipled  aggression  is  recorded  than  the  partition  of  Poland  ?  Examples 
might  be  multiplied,  but  we  forbear. 

'  Surely  it  is  something  of  an  anachronism  to  speak  of  the  revival  of  letters,  as 
tontemporaneous  with  the  other  two  events.  We  suspect  the  author  meant  the  dif- 
fusion of  knowledge  by  printing. 
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followed  in  the  tracks  and  Pufiendorf^  Bynkershoek^  Wolf^ 
and  Vattel  successively  contributed  their  labours  to  the  com- 
pletion of  the  structure.  The  following  tribute  to  the  services 
of  these  writers  is  equally  just  and  well-expressed. 

"  Whatever  defects  may  have  been  justly  imputed  to  the  works 
of  the  more  eminent  publicists,  considered  as  scientific  expository 
treatises,  it  would  be  difficult  to  name  any  writers  who  have  con- 
tributed so  much  to  promote  the  progress  of  civilisation  as  these 
illustrious  authors — ^  these  friends  of  human  nature^^these  kind 
instructors  of  human  errors  and  frailties, — ^these  benevolent  spirits 
who  held  up  the  torch  of  science  to  a  benighted  world.'  If  the 
international  intercourse  of  Europe,  and  the  nations  of  European 
descent,  has  been  since  marked  by  superior  humanity,  justice,  and 
liberality,  in  comparison  with  the  usages  of  the  other  members  of 
the  human  family,  they  are  mainly  indebted  for  this  glorious  supe- 
riority to  these  private  teachers  of  justice,  to  whose  moral  authority 
sovereigns  and  states  are  often  compelled  to  bow,  and  whom  they 
acknowledge  as  the  ultimate  arbiters  of  their  controversies  in 
peace ;  whilst  the  same  authority  contributes  to  give  laws  even  to 
war  itself, — mitigating  its  ferocity,  and  limiting  the  range  of  its 
operations  within  the  narrowest  possible  bounds,  consistent  with  its 
purposes  and  objects.*' 

Of  the  modern  labourers  in  this  field  Mr.  Wheaton  says 
nothing,  his  own  work  being  intended,  as  we  learn  from  the 
preface,  to  fill  up  the  interval  between  the  publication  of 
Vattel  and  the  present  time.  But  in  a  history  of  the  science^ 
the  elaborate  dissertation  on  *'  The  Foundation  and  History 
of  the  Law  of  Nations  in  Europe,"  by  Mr.  Ward,  would  de- 
serve at  least  a  passing  mention,  and  the  treatise  of  Kluber 
and  the  Compendium  of  Martens  ought  not  to  be  altogether 
unnoticed.  Above  all  Lord  S  to  well  should  not  be  without  the 
honour  due  unto  his  name,  for  although  he  compiled  no  trea- 
tise on  the  law,  to  the  practical  administration  of  which  a 
great  portion  of  his  life  was  so  beneficially  devoted,  yet  it 
cannot  be  doubted  that  the  volumes  in  which  his  judgments 
are  recorded  are  among  the  most  valuable  depositories  of  the 
science.  We  fancy  that  we  can  detect  in  the  occasional 
observations  of  our  author  something  of  a  distaste  for  this 
celebrated  judge,  and  possibly  the  high  hand  with  which  Lord 
Stowell  was  disposed  to  maintain  the  pretensions  of  Great 
Britain  to  supremacy  on  the  sea  may  justify  a  tinge  of  national 
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dislike ;  but  we  acquit  Mr.  Wheaton  of  deliberate  injustice  io 
his  reputation,  for  it  is  evident  from  other  parts  of  the 
work,  that  he  is  neither  insensible  of  the  merits  of  this  great 
lawyer,  nor  unwilling  to  give  them  due  acknowledgment. 

After  this  preliminary  sketch  we  enter  upon  the  subject, 
and  the  first  thing  which  strikes  us  is — that  upon  which  the 
value  of  all  expository  treatises  so  mjiinly  depends — the  ex- 
cellent arrangement  and  classification.  The  book  is  divided 
into  four  parts.  In  the  first  are  considered  *Uhe  sources 
and  subjects  of  international  law/'  a  chapter  being  devoted  to 
each.  The  subjects  of  the  law  being  manifestly  sovereign 
states^  the  next  step  is  to  inquire  what  are  the  rights  of  such 
states  towards  each  other.  The  second  part  therefore  treats 
of  "  the  absolute  international  rights  of  states."  The  third 
part  of  "  their  international  rights  in  their  pacific  relations ;" 
and  the  fourth  part  of  "  their  international  rights  in  their  hos- 
tile relations."  The  absolute  rights,  that  is  to  say,  those 
which  are  independent  of  any  particular  relation,  are  those  of 
self-preservation — of  independence — of  equality — and  of  pro- 
perty. The  relative  rights,  in  peace,  are  that  of  legation,  and 
that  of  negociation  and  treaties.  The  relative  rights  in  war, 
involve  the  consideration  of  the  commencement  and  imme- 
diate effects  of  hostilities — the  rights  of  war  as  between  ene- 
mies— the  rights  of  war  as  to  neutrals — and  the  conclusion  of 
hostilities  by  a  treaty  of  peace.  These  several  heads  therefore 
constitute  the  chapters  into  which  the  parts  are  respectively 
divided,  and  it  will  be  evident  on  -a  little  reflection,  that 
they  comprehend  all  the  topics  which  legitimately  belong 
to  the  subject.  The  index  indeed  presents  a  tempting  row 
of  articles  for  the  publicist  and  statesman,  and  we  persuade 
ourselves,  that,  in  selecting  a  few  of  these  for  more  particular 
examination,  we  shall  be  rendering  a  not  unacceptable 
service. 

In  searching  for  the  "  sources  of  international  law,"  we 
plunge  at  once  into  the  gulf  of  metaphysics.  We  readily  dis- 
cover a  three-fold  origin,  viz.  the  positive  law  of  treaties — 
the  consuetudinary  law  of  established  usage — and  the  natural 
law  of  equity;  and  with  the  palpable  forms  in  which  the 
two  first  present  themselves  we  deal  without  much  difficulty. 
But  as  to  the  last,  the  startling  questions  at  once  suggest 
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themselves — >what  is  natural  equity? — whence  derived? — what 
are  its  rules  ? — ^and  what  its  sanctions  ? 
.  The  theory  of  a  state  of  nature,  and  of  certain  rights  be- 
longing to  that  state,  commonly  known  as  the  ^'  natural  law/' 
has  by  all  writers  been  connected  with  the  law  of  nations. 
'^  As  independent  communities/'  says  our  author,  *^  acknow- 
ledge no  common  superior,  they  may  be  considered  as  living 
in  a  state  of  nature  with  respect  to  each  other ;  and  the 
obvious  inference  dravm  by  the  disciples  and  successors  of 
Grotius  was,  that  the  disputes  arising  between  these  inde- 
pendent communities  must  be  determined  by  what  they  call 
"  the  Law  of  Nature." 

What,  then,  is  this  "law  of  nature?*' 

"  Natural  law,"  says  Grotiys,  "  is  the  dictate  of  right  reason, 
pronouncing  that  there  is  in  some  actions  a  moral  obligation, 
and  in  other  actions  a  moral  deformity,  arising  from  their  respec- 
tive suitableness  or  repugnance  to  the  rational  and  social  nature, ; 
and  that  consequently  such  actions  are  either  forbidden  or  enjoined 
by  God,  the  author  of  nature." 

"  The  term  natural  law,"  says  Mr.  Wheaton,"  is  here  evidently 
used  for  those  rules  of  justice  which  ought  to  govern  the  conduct 
of  men  as  moral  and  accountable  beings,  living  in  a  social  state 
independently  of  positive  human  institutions  (or,  as  is  commonly 
expressed,  living  in  a  state  of  nature),  and  which  may  more  pro- 
perly be  called  the  law  of  God,  or  the  divine  law,  being  the  rule 
of  conduct  prescribed  by  Him  to  his  rational  creatures,  and  re- 
vealed by  the  light  of  reason,  or  [and]  the  sacred  Scriptures." 

We  confess  that  we  derive  no  dear  notions  either  from  the 
definition  or  from  the  explanation.  An  association  of  states, 
like  that  of  Christendom,  may  be  regarded  as  an  association  of 
individuals — not  living  independently,  and  without  the  sanction 
of  common  principles,  but  accountable,  though  not  to  a  common 
head,  yet  to  each  other  and  the  whole.  Now  in  sucj^  a  com- 
munity, whether  of  individuals  or  states,  what  is  the  standard 
of  right  and  wrong?  Is  it  not  practically  the  sense  enter- 
tained either  by  the  greater  number,  or  by  the  most  influen- 
tial, that  is  to  say,  the  ablest  and  most  powerftil  members  of 
the  community  ?  And  what  is  this  sense  ? — whence  derived? 
and  on  what  bottomed  ?  First,  taking  the  average  of  minds 
(for  it  is  necessary  to  discard  individual  exceptions)  it  will  be 
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founds  that  there  exists  in  man  an  instinctive  sympathy  with 
certain  actions^  and  antipathy  to  the  contraries ;  and  one  of  the 
strongest  and  most  general  of  these  natural  instincts  is  cer- 
tainly the  sense  of  justice.  For  example^  it  is  a  notion  inde- 
pendent of  all  institutions  and  all  teaching — that  whatever  is 
once  appropriated  to  another^  either  by  his  own  industry  or 
good  fortune^  ought  not  to  be  taken  from  him  without  his  con- 
sent; and  there  is  scarcely  a  human  being  in  possession  of  the 
ordinary  faculties  of  man  who  would  not  feel  and  express  indig- 
nation atwitnessing  a  violation  of  that  principle  by  another. 
Again,  few,  if  any,  can  look  with  complacency  or  even  indif- 
ference upon  a  strong  man  wantonly  ill-treating  a  weaker. 
We  speak  not  of  the  propensities  of  men  to  do  such  acts,  but 
of  the  feelings  with  which  in  the  average  they  view  them  in 
others;  and  we  venture  therefore  to  lay  down  as  an  incontro- 
vertible proposition  of  fact,  that  there  are  certain  general 
notions  of  right  which  exist  as  original  parts  of  man's  nature. 
Secondly,  observation  teaches  that  there  is  a  class  of  actions, 
which,  though  not  in  thems^lv'es  uncongenial  to,  or  con- 
demned by,  the  natural  feelings  of  man,  do  nevertheless  in 
their  consequences  occasion  evil :  and  this  observation  ulti- 
mately leads  to  a  very  general  conclusion,  that  such  actions 
ought  to  be  avoided,  and  if  necessary  restrained.  Of  this 
class  is  the  breach  of  a  promise  which  it  may  not  be  convenient 
to  fulfil.  Conversely,  the  like  experience  shows,  that  other 
practices  or  principles  of  action,  in  themselves  indifferent,  or 
at  least  not  immediately  indicated  as  good  by  an  instinctive 
approbation,  are  beneficial  in  their  tendency  and  eflfect  either 
to  man  individually,  or  to  the  community  generally,  that  is  to 
man  socially ;  and  these  therefore  we  learn  to  regard  as  good. 
Temperance,  as  affecting  the  individual,  and  fidelity  and  pa* 
triotism  as  affecting  the  community,  may  be  instanced  as 
coming  under  this  category. 

Of  these  two  then,  viz.,  the  instinctive  sense  of  right,  and 
the  acquired  sense  of  general  expediency,  is  compounded,  as 
we  conceive,  that  "  moral  sense,"  which  is  commonly  spoken 
of  as  the  "  natural  law,'*  and  which  for  its  perfect  conformity 
to  the  nature  of  man— not  as  an  isolated  but  as  a  social  be- 
ing existing  in  society — has  been  a  theme  of  exalted  medita- 
tion to  the  wise  and  good  in  all  ages,  and  has  been  elevated, 
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not  by  poets  only,  but  by  philosophers^,  to  a  seat  by  the  throne 
of  the  Deity.^  It  is  this  which  is  represented  as  the  will  of 
God  revealed  to  man  through  the  light  of  reason ;  and  it  is  in 
the  perfect  harmony  of  the  ethics  of  Christianity  with  this  sense 
of  the  true  andjustand  beautiful  in  conduct,  that  we  discover  one 
of  the  strongest  evidences  of  the  divine  origin  of  our  religion. 
But  this  moral  sense,  or  natural  law,  is  not  of  itself  that  sense 
which  we  spoke  of  as  the  acknowledged  standard  of  right  and 
wrong  in  a  community  of  individuals  or  of  states.  Circum- 
stances— as  selfishness,  ignorance,  and  above  all,  custom — may 
cause  the  prevailing  opinion  to  deflect  from  the  right  line  of 

^  The  reader  will  thank  as  for  the  reference  if  he  will  perose  the  admiraUe 
*'  Discourse  on  the  Stody  of  the  Law  of  Nature  and  Nations/'  by  the  hte  Sir 
James  Maokintosb,  which  now  forms  the  first  namber  of  a  "  Series  of  scarce  and 
celebrated  tracts,"  published  under  the  name  of  a  Cabinet  Dbrarj.  Speaking  on 
this  subject  he  says,  "  It  is  the  contemplation  of  the  law  of  nature  under  this  full, 
mature,  and  perfect  idea  of  its  high  origin  and  tninscendant  dignity,  that  called 
forth  the  enthusiasm  of  the  greatest  nieii,  and  the  greatest  writers  of  ancient  and 
modem  times  in  those  sublime  descriptions,  where  they  have  exhausted  all  the 
powers  of  language,  and  surpassed  all  the  other  exertions,  even  of  their  own  elo- 
quence, in  the  display  of  the  beauty  and  majesty  of  this  sovereign  and  inimitable 
law.  It  is  of  this  law  that  Cicero  has  spoken  in  so  many  parts  of  his  writings,  not 
only  with  all  the  splendour  and  copiousness  of  eloquence,  but  with  the  sensibility 
of  a  man  of  virtue,  and  with  the  gravity  and  comprehension  of  a  philosopher.  It  is 
of  this  law  that  Hooker  speaks  in  so  sublime  a  strain : — '  Of  law,  no  less  can  be 
said,  than  that  her  seat  is  the  bosom  of  God,  her  voice  the  harmony  of  the  world ; 
all  things  in  heaven  and  earth  do  her  homage,  the  very  least  as  feeling  her  care, 
the  greatest  as  not  exempted  from  her  power ;  both  angels  and  men,  and  creatures 
of  what  condition  soever,  tliongh  each  in  different  sort  aod  manner,  yet  all  with 
uniform  consent  admiring  her  as  the  mother  of  their  peace  and  joy.' "  The  passage 
from  Cicero  to  which  allusion  is  made  is  to  be  found  in  the  treatise  De  Republic^ —  . 
and  is  undoubtedly  a  fine  specimen  of  lofty  eloquence  ;  but  there  is  part  of  an  ode 
of  Sophocles,  which,  so  far  as  we  are  aware,  has  not  been  adverted  to,  but  which 
we  venture  to  think  breathes  a  still  more  exalted  strain.  We  allude  to  the  first 
strophe  in  the  Chorus  of  the  (Edipus  Tyrannus  beginning,  Et  fxoi  ^ynn,  and  of 
which,  for  the  benefit  of  those  who  may  not  have  "  kept  up  their  Greek,"  we  sub- 
join the  following  literal  translation  : — 

**  Oh  may  fate  aid  me  to  muntain 

The  awful  sanctity  of  every  word 

And  deed,  whereof  laws  pre-exist 

Majestic,  in  the  celestial  womb 

Of  ather  generated,  of  which  Olympus 

Only  b  the  sire ;  nor  them  the  mortal  nature 
'    Of  frail  man  engendered,  nor 

Full  surely  ever  shall  oblivion  lay  asleep. 

There  dwells  in  them  a  mighty  God-^ 

A  God  that  grows  not  old.** 
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truth  and  reason^ — ^and  it  is  evident  that  nevertheless  practi- 
cally^  the  prevailing  opinion^  so  modified  or  perverted,  is  in 
that  community  the  rule  and  measure  of  right ;  and  that  (still 
speaking  practically)  it  is  the  interest  and  duty  of  each  mem- 
ber^  whether  state  or  individual^  to  conform  in  conduct  to 
that  rule  when  and  so  long  as  it  is  clearly  the  rule^  whatever 
may  be  the  opinion  entertained  by  such  member  of  its  intrin- 
sic propriety. 

-  Here  then,  as  it  seems  to  us,  we  have  traced  out  one,  and 
not  the  least  important,  of  the  springs  from  whence  the  law  of 
nations  is  derived,  and  we  find  it  to  be  the  moral  sense  of 
social  man,  (compounded  of  the  instinctive  sense  of  right  and 
the  acquired  sense  of  general  expediency,)  modified  by  the 
established  opinions  prevalent  in  the  community  of  nations  to 
which  the  law  is  to  be  applied. 

In  the  rules  derived  from  this  source — together  with  the 
conventional  usages  which  time  and  general  consent  have 
sanctioned,  and  the  positive  compacts  of  particular  states — 
consist  the  rights  of  civilized  nations  towards  each  other  con- 
sidered as  associated,  but  independent,  families  of  the  earth  ; 
and  in  the  determination  of  controversies  concerning  these 
rights,  the  principle  to  be  followed  is  this :  if  there  exists  a 
written  convention,  the  question  is  to  be  governed  by  that . 
convention  alone — if  no  positive  convention,  but  a  clear  and 
established  usage,  then  by  that  usage  alone:  failing  both 
these,  then,  in  the  last  resort,  by  the  maxims  of  right  and 
wrong  adopted  if  not  by  an  universal,  at  least  by  a  general, 
consent  of  nations.  One  or  two  examples  will  serve  to  illus- 
trate these  propositions.  Suppose  a  foreign  slave-ship  to  be 
seized  and  detained  by  a  British  vessel,  and  the  right  of 
seizure  to  be  called  in  question.  Now  there  may  be  a  con- 
vention between  Great  Britain  and  the  state  of  the  offender 
prohibiting' the  trafHc,  and  prescribing  the  mode  in  which  ves- 
sels unlawfully  engaged  in  it  shall  be  reciprocally  dealt  with  ; 
and  if  so,  the  terms  of  that  compact  must  decide  the  contro- 
versy. If  there  be  no  such  compact,  the  next  question  will 
be,  whether  there  was  on  the  part  of  the  slave-ship  any  such 
breach  of  the  conventional  usage  of  nations  as  to  justify  the 
seizure.  But  if  not,  the  tribunal  which  has  cognizance  of 
the  case  has  no  right  to  proceed  upon  its  own  sense,  or  the 
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sense  of  the  nation  to  which  it  belongs^  however  strong,  as  to 
the  moral  atrocity  of  the  traffic  of  slaves,  and  cannot  therefore 
uphold  the  seizure  on  that  ground  ;  because  as  the  practice, 
however  abominable,  was  in  comparatively  recent  times  justi- 
fied and  even  encouraged  by  the  nations  of  Christendom,  it 
cannot  be  considered  unlawful,  until  the  general  sense  shall 
have  been  unequivocally  and  authoritatively  declared  against  it. 

Take,  for  a  second  example,  the  obnoxious  right  of  search 
in  the  time  of  war ;  when  it  is  once  clearly  apparent  that  the 
right  is  supported  by  long-established  usage,  the  question 
whether  it  is  in  accordance  with  the  present  sentiments  of 
civilized  nations  is  not  to  be  admitted  into  the  consideration. 
of  any  particular  case.  The  law  in  its  administration  prefers 
the  known  and  palpable  to  the  merely  speculative — deals  ra- 
ther with  facts  than  opinions — and  continues  to  do  and  affirm 
what  has  been  done  and  affirmed  before,  until  turned  from 
its  course  by  a  positive  convention  or  by  a  general  consent 
altering  the  practice. 

To  return  to  the  treatise  before  us — let  us  see  how  these 
conclusions  agree  with  the  notions  of  the  author,  and  the 
writers  whom  he  quotes.  Grotius,  though  his  ideas  do  not 
appear  to  have  settled  into  much  precision,  makes  natural 
law  the  basis  of  the  law  of  nations,  but  carefully  distinguishes 
the  latter  as  the  result  of  a  general  concurrence  of  nations, 
evidenced  by  usage,  and  sanctioned  by  a  sort  of  federal  com- 
pact. Hobbes,  and  after  him  Puffendorf,  consider  the  law 
of  nature  and  the  law  of  nations*  identical  in  all  but  their 
subject,  the  one  being  applicable  to  individual  men,  the  other 
to  communities  or  states.  Bynkershoek  derives  the  law  of 
nations  from  reason  and  usage,  ex  ratione  et  usu.  "  The 
ancient  jurisconsults,"  he  observes,  "  assert  that  the  law  of 
nations  is  that  which  is  observed  in  accordance  with  the 
light  of  reason  between  nations,  if  not  among  all,  certainly 
among  the  greater  part,  and  those  the  more  civilized'*— a 
definition  which,  it  will  be  seen,  approaches  very  nearly  to  the 
result  of  our  analysis.  Lord  Stowell,  with  his  usual  philoso- 
phic accuracy,  expresses  himself  thus :  **  A  great  part  of  the 
law  of  nations  stands  upon  the  usage  and  practice  of  nations. 
It  is  introduced  indeed  by  general  principles,  but  it  travels 
with  Jthose  general  principles  only  to  a  certain  extent,  and 
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if  it  stops  there^  you  are  not  at  liberty  to  go  further,  and  say 
that  mere  general  speculation  would  bear  you  out  in  a  further 
progress."  Finally,  Mr.  Wheaton  himself  sums  up  with  the 
following  conclusion.  ''  The  law  of  nations,  or  international 
law,  as  understood  among  civilized  Christian  nations,  may  be 
defined  as  consisting  of  those  rules  of  conduct  which  reason 
deduces,  as  consonant  to  justice,  from  the  nature  of  the 
society  existing  among  independent  nations;  with  such  defi- 
nitions and  modifications  as  may  be  established  by  general 
consent."  ^So  that  (leaving  out  of  consideration  particular 
compacts  with  which  the  law  is  in  general  no  iiirther  con- 
cerned than  in  the  interpretation  and  enforcement  of  them) 
the  result  at  which  all  arrive,  though  by  somewhat  different 
roads,  is  essentially  the  same. 

It  has  been  made  a  question,  whether  this  code  of  inter- 
national principles  and  practice  can  be  properly  designated  as 
a  law,*  and  much  (if  we  may  so  speak  without  irreverence) 
unprofitable  subtlety  has  been  expended  in  distinguish- 
ing a  law,  properly  so  called,  from  that  which  has  borrowed 
the  title  by  way  of  metaphor  only.  To  us  it  seems  that  every 
rule  or  system,  the  departure  from  which  involves  a  punish- 
ment, may  with  strict  propriety  be  considered  as  a  law. 
Thus  the  law  of  our  nature,  which  we  cannot  violate  without 
physical  suflering — the  laws  of  society,  even  down  to  the 
capricious  codes  of  fashion  and  honour,  the  infraction  of  which 
exposes  us  to  shame  and  mortification,  and  that  most  terrible 
of  all  punishments,  loss  of  caste — are  they  not  with  such 
sanctions  rightly  called  laws  ?  And  what  are  the  sanctions 
of  international  law?  Are  there  no  punishments  in  store  for 
its  transgression?  Have  obloquy  and  indignation  no  moral 
force?  Are  non-intercourse,  reprisals,  war  and  invasion^ 
without  physical  terrors?  It  is  true  that  there  is  no  supreme 
authority  commanding  obedience  and  chastising  transgres- 
sion, but  is  there  not  a  controlling  power  which  princes  and 
statesmen  feel,  however  they  may  refuse  to  acknowledge  it? 
Where  is  the  monarch  so  haughty,  that,  when  arraigned  at 
the  bar  of  opinion,  ventures  to  plead  to  the  jurisdiction? 
Why  does  the  imperial  pride  of  Russia  stoop  to  justify  or 
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explain  her  acts  of  aggression?  Take  away  fear  and  shame; 
and  the  rights  of  nations — the  sense  of  justice — the  faith  of 
treaties — ^would  be  to  her  but  Lilliputian  cords  binding  the 
strong  man  to  the  ground. 

The  bases  of  international  law  then  are  equity  and  usage, 
but  its  sanctions  are  shame  and  the  dread  of  retribution. 
'*  The  rule  regarding  the  conduct  of  sovereign  states,  con- 
sidered as  related  to  each  other,"  says  the  latter  of  the  dis- 
tinguished jurists  to  whom  we  have  alluded,  **  is  termed  law 
by  its  analogy  to  positive  law,  being  imposed  upon  nations 
t)r  sovereigns,  not  by  the  positive  command  of  a  superior 
authority,  but  by  opinions  generally  current  among  nations. 
The  duties  which  it  imposes  are  enforced  by  moral  sanctions, 
by  fear  on  the  part  of  nations,  or  by  fear  on  the  part  of  sove- 
reigns, of  provoking  general  hostility,  and  incurring  its  pro- 
bable evils,  in  case  they  should  violate  maxims  generally 
received  and  respected.'*  Mr.  Wheaton  also,  in  his  preface, 
speaks  with  much  precision  of  this  law,  as  consisting  of ''  those 
general  principles  which  may  fairly  be  considered  to  have 
received  the  assent  of  most  civilized  and  Christian  nations, 
if  not  as  invariable  rules  of  conduct,  at  least  as  rules  which 
they  cannot  disregard  without  general  obloquy,  and  the 
hazard  of  provoking  the  hostility  of  other  communities,  who 
may  be  injured  by  their  violation/'  "  Experience,'*  he  adds, 
*'  shows  that  these  motives,  even  in  the  worst  times,  do  really 
afford  a  considerable  security  for  the  observance  of  justice 
between  states,  if  they  do  not  furnish  the  perfect  sanction 
annexed  by  the  lawgiver  to  the  observance  of  the  municipal 
code  of  any  particular  state." 

The  sources  from  whence  the  rules  of  international  law  are 

obtained,  are  stated  to  be  the  following. 

• 

*'  1.  The  rules  of  conduct  which  ought  to  be  observed  between 
nations,  as  deduced  by  reason  from  the  nature  of  the  society  exist- 
ing among  independent  states,  [that  is  to  say,  established  maxims 
of  right  and  equity.] 

'*  2.  Text  writers  of  authority,  showing  what  is  the  approved 
usage  of  nations,  or  the  general  opinion  respecting  their  mutual 
conduct,  with  the  definitions  and  modifications  introduced  by 
general  consent. 
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*^  3,  The  adjudication  of  international  tribunals^  such  as  boards 
of  arbitration  and  Courts  of  prize. 

<*  4.  Ordinances  of  particular  states,  prescribing  rules  for  the 
conduct  of  their  commissioned  cruizers  and  prize  tribunals. 

**  5.  The  history  of  the  wars,  negociations,  treaties  of  peace,  and 
other  transaction^  relating  to  the  public  intercourse  of  nations. 

"  6.  Treaties  of  peace,  alliance  and  commerce  declaring,  modi- 
fying or  defining  the  pre-existing  law." 

With  some  pertinent  observations  as  to  the  effect  to  be 
assigned  to  Treaties  and  Conventions,  not  only  as  between 
the  immediate  parties,  but  in  some  cases  as  constituting  a 
more  general  rule^  this  portion  of  the  work  concludes. 

We  purpose  hereafter  to  continue,  though  not  with  equal 
minuteness,  our  examination  of  this  valuable  compendium, 
to  which  the  complicated  state  of  European  politics  at  this 
moment  gives,  we  venture  to  think,  a  peculiar  interest.  HE. 
in  whose  hands  the  destinies  of  nations  are  placed,  alone  can 
foresee  how  soon  the  plague  of  war  may  visit  us.  The 
struggle  of  contending  principles  is  in  full  activity.  Passion 
ere  long  may  take  the  place  of  reason,  and  interest  or  pride 
ruffle  the  even  course  of  law  and  equity.  Now  is  the  time 
clearly  to  define  and  steadily  to  maintain  the  broad  lines  of 
international  rights.  There  are  many  questions  of  vital 
interest  to  this  great  maritime  nation  especially,  on  which 
much  honest  difference  of  opinion,  as  well  as  much  angry 
soreness,  exists.  These  it  would  be  well  to  settle,  or  at  least 
discuss,  before  the  necessity  for  their  application  arises,  and 
possibly,  our  humble  contributions  to  so  desirable  a  work 
may  not  be  altogether  without  value. 

Z. 
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IContiyiuedfrom  Vol,  XVIL  p.  252.] 

In  behalf  of  poor  offenders,  ignorant  and  deluded,  the  tooU 
of  more  knavish  men,  the  humane  sympathies  of  Lord 
Kenyon  were  often  forcibly  esEcited.  We  find  a  remarkable 
instance  of  this  in  the  case  of  Spence,  where  his  pity  for  the 
sorry  state  of  the  defendant  subdued,  in  a  great  degree,  the 
inveterate  displeasure  which  he  felt  against  his  crime*  Ha 
was  tried  for  a  publication  steeped  in  sedition  of  the  worst 
kind.  "We  must  destroy  all  private  property  in  land.  The 
landholders  are  like  a  warlike  enemy  quartered  upon  us  for 
the  sake  of  raising  contributions,  therefore  any  thing  short  of 
a  total  destruction  of  the  power  of  these  Sampsons  will  not  do ; 
and  that  must  be  accomplished  not  by  simple  shaving,  which 
leaves  the  roots  of  their  strength  to  grow  again :  no !  we 
must  scalp  them,  or  else  they  will  ^soon  recover,  and  pull  our 
temple  of  liberty  about  our  ears."  The  man  excited  com? 
passion  at  his  trial  by  his  wretched  appearance,  and  the 
pitiable  fanaticism  with  which  he  was  possessed,  for  he  was 
honest.  He  called  himself  in  his  defence  the  unfeed  advo^ 
cate  of  the  disinherited  race  of  Adam,  When  brought  up  for 
judgment,  he  gave  the  following  simple  statement  of  his  treat- 
ment in  Newgate. 

"Perhaps,  my  Lords,  I  have  entertained  too  high  an  opi* 
nion  of  human  nature,  for  I  do  not  find  mankind  very  grate-* 
ful  clients.  I  have  very  small  encouragement  indeed  to  rush 
into  a  prison  on  various  accounts ;  for  in  the  first  place  the 
people  without  treat  me  with  the  contempt  due  to  a  lunatic, 
and  the  people  within  treat  me  as  bad  or  worse  than  the  most 
notorious  felon  among  them;  and  what  with  redeeming  and 
ransoming  my  toes  from  being  pulled  off  with  a  string  while 
in  bed,  and  paying  heavy  and  manifold  fees,  there  is  no  getting 
through  the  various  impositions/^  He  was  sentenced  to  a  fine 
of  c£20  and  one  year's  imprisonment  in  Shrewsbury  gaol ; 
a  sentence  so  lenient  (compared  with  cotemporary  sentences 
in  other  cases  of  the  sort)  as  to  show  that  the  individual  was 
very  properly  regarded  by  Lord  Kenyon  with  compassion.  He 
invariably  shielded  the  working  and  poorer  classes  from  op- 
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pression,  when  wily  informers  sought  to  harass  them  with  the 
rigours  of  the  law.  The  late  Mr.  Wilberforce  used  to  tell 
what  pleasure  he  had  felt  at  the  indignation  evinced  by  the 
honest  Chief  Justice,  when,  in  tte  course  of  a  prosecution 
against  a  man  for  exercising  the  trade  of  a  tailor  without 
baring  served  an  apprenticeship,  it  appeared  that  other  pro- 
secutions were  pending  against  him  for  several  acts  done  in  the 
same  day*  "  Prosecute  the  man,"  exckimed  Lord  Kenyon, 
^^  for  different  acts  in  one  day,  why  not  sue  for  penalties  on 
every  stitch  !"  On  another  occasion  when  a  tradesman  was 
assailed  with  litigious  prosectition  for  not  having  completed 
an  apprenticeship  of  seven  years  undet  the  5th  of  Elizabeth, 
Lord  Kenyon  observed,  that  the  ink  was  scarcely  dry  with 
which  the  statute  was  drawn,  when  the  legislature  repented 
of  it ;  and  he  put  the  impolicy  and  hardship  of  the  proceeding 
so  forcibly  to  the  counsel,  that  he  consented  for  very  shame 
to  abandon  the  prosecution. 

There  was  one  class  of  criminal  cases,  that  of  blasphemy, 
the  trial  of  which,  from  his  strong  religious  feelings,  exacer- 
bated them  to  excess.  In  their  progress,  the  violent  struggle 
between  the  indignation  of  the  man,  and  his  wish  to  preserve 
the  impassive  temperament  proper  for  a  judge,  became  often 
painfully  manifest.  We  have  heard  blame  imputed  to  him  for 
his  vacillation  in  the  trial  of  Williams  the  bookseller.  A  more 
dignified  firmness  and  undisturbed  equanimity  might  perhaps 
be  desiderated ;  but  the  harrative  of  his  conduct  carries  its 
own  apology  with  it,  and  the  candid  explanation  he  after- 
wards made  enhances  rather  than  detracts  from  his  judicial 
character.     The  following  is  a  short  history  of  the  case. 

A  bookseller  was  tried  before  him  in  1797  for  blasphemy 
in  publishing  Paine 's  Age  of  Reason.  On  the  clerk  pro- 
ceeding to  read  some  of  the  passages  set  out  in  the  in- 
dictment, Mr.  Garrow  said,  "  My  Lord,  I  really  think  we 
might  spare  the  Court  and  jury  the  pain  of  hearing  ^  this 
read ; "  and  Lord  Kenyon  replied  quickly,  "  To  me,  who 
am  a  Christian,  to  be  sure,  it  is  shocking,  perfectly  shock- 
ing." The  passage  was  not  read.  The  feet  of  publica- 
tion being  proved,  Mr.  Kyd,  counsel  for  the  defendant,  pro- 
ceeded to  comment  on  the  Bible.  "  With  respect  to  the  in- 
tstances  of  cruel  and  torturous  executions,  and  unrelenting 
vindictiveness,  I  do  not  feel  myself  restrained  by  any  feeling 
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of  modesty  from  reading  them,  and,  tberefoie,  I  will  gi^e  yoa 
them  at  fiill  length."  fie  was  proceeding  to  read  some  pas- 
sages in  Grenesisy  when  Lord  Kenyon  interposed :  '^  I  do  not 
know,  how  far  I  ought  to  sit  here,  and  suffer  a  gentleman  at 
the  bar  to  Inring  forward  parts  of  the  Bible  in  this  way;*'  but, 
on  the  prompting  of  some  gentlemen  within  the  bar,  be  told 
Kyd  to  cite  the  passages,  which  he  did.  Mr.  Kyd  afterwards 
Yolonteering  to  show  the  weakness  of  some  answer  in  the  Apo- 
logy of  the  Bishop  of  Uandaff,  Lord  Kenyon  again  inter- 
posed :  "  I  cannot  sit  in  this  place  and  hear  this  kind  of  dis- 
cussion." Mr.  Kyd  retorted :  ''  My  Lord,  I  stand  here  cm  the 
priyilege  of  an  advocate  in  an  English  Court  of  justice ;  this 
man  has  applied  to  me  to  defend  him :  I  have  undertaken  his 
defence ;  and  I  have  often  heard  your  Lordship  declare,  that 
every  man  had  a  right  to  be  defended.  I  know  no  other 
mode  by  which  I  can  seriously  defend  him  against  this  charge 
than  that  which  I  am  how  pursuing :  if  your  Lordship  wish 
to  prevent  me  from  pursuing  it,  you  may  as  .well  tell  me  to 
abandon  my  duty  to  my  clmt  at  once."  The  judge's  querulous 
"  Go  on,  Sir,"  was  the  sole  further  interruption  which  the 
spirited  but  injudicious  advocate  met  with,  and  he  took  un- 
doubtedly a  fell  swing.  Afterwaids  when  Williams  was 
brought  up  for  judgment,  Lord  Koiyon  said,  ''Upon  reflect- 
ing on  my  conduct  during  the  trial,  I  have  reason  to  accuse 
myself  of  improper  conduct  for  permitting  such  arguments 
to  be  used ;  for  if  I  remember  die  conduct  of  the  Court  in 
causes  of  this  nature,  I  should  have  remembered  the  opinion 
of  the  whole  Court  in  the  case  of  Rex  v.  Woolston,  2  Stra. 
834.  The  Court  would  not  endure,  would  not  suffer,  any 
thing  to  be  said  against  the  established  religion  of  the  coun- 
try. The  order  and  decorum  of  ibe  Court,  which  has  been 
observed  in  almost  every  instance  throi^h  my  long  profes- 
sional life,  has  guarded  against  any  thing  of  that  kind :  it 
has  been  protected  by  the  decorum  of  the  bar.  It  is  knpos- 
sible  for  the  Court  to  foresee  whoi  a  sentence  begins,  how  it 
will  end,  and  sometimes  mischief  is  done  bdbre  we  are  sure 
that  the  sentence  will  conclude  in  an  offensive  manner.  I  must 
say  this,  to  show  that  I  ought  not  to  have  suffered  what  was 
spoken  upon  the  trial  in  some  parts  of  the  defence." 

In  ius  character  of  a  lawyer  Lord  Kenyon  is  entitled  to  draw 
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freely  on  the  national  gratitude,  with  the  full  assurance  (to  carry 
out  our  mercantile  metaphor)  that  his  draft  will  not  be  dis- 
honoured. As  a  lawyer  he  must  ever  command  the  admiration 
of  the  profession,  the  praise  of  his  fellow  citizens,  and  the  re- 
spect of  posterity.  As  a  lawyer  he  need  not  veil  the  head  to 
the  best  and  wisest  of  the  many  wise  and  good  who  have 
filled  the  bench,  and  may  even  stand  a  comparison  with  his 
immediate  predecessor — the  great  Lord  Mansfield.  In  other 
respects,  vast  indeed  was  the  superiority  of  that  noble  judge, 
who  rejoiced  in  a  commanding  presence,  and  enjoyed  all  the 
advantages  which  a  noble  figure  and  graceful  action  could 
impart,  spoke  as  through  a  silver  trumpet  (so  perfect  was  the 
harmony  of  his  voice),  and  caught  at  will  the  very  word  he 
wanted,  which  was  always  the  best.  Lord  Kenyon,  on  the 
contrary,  appears  to  have  been  absolutely  nude  and  deficient 
in  all  that  attracts  the  eye  and  ear;  had  an  inelegant,  snufiling 
mode  of  speech,  accompanied  by  a  hesitating  manner,  which 
never  approached  elegance,  and  interwove  his  diction  with 
a  motley  patch-work  of  figures,  similar  to  what  the  wits  of 
Queen  Elizabeth's  day  used  to  term  soraismus  or  mingle- 
mangle.  The  one  adorned  his  arguments  with  classical  illus- 
trations, and  occasionally  with  passages  from  the  Latin  histo- 
rians and  poets,  not  foisted  in,  but  introduced  with  aptitude 
and  good  taste ;  the  other  interpolated  his  bits  of  quotation 
after  the  following  inartificial  fashion: — "The  allegation  is  as 
far  from  the  truth  *  as  old  Bolerium  from  the  Northern  Main,' 
a  line  I  have  heard  or  met  with  God  knows  wheer'*  (his 
mode  of  pronouncing  where).  To  all  his  judgments  the  sneer 
of  Carteret  against  Lord  Hardwicke  is  applicable :  "  You 
might  see  in  every  line  the  blunt  pen  of  the  old  attorney  !" 
whilst  his  predecessor  was  so  triumphant  in  the  statement  of 
a  case,  that,  according  to  one  of  the  first  omtors  of  the  day, 
it  was  in  itself  worth  the  argument  of  any  other  man.  He  was 
almost  too  persuasive,  leading  his  hearers  insensibly  to  every 
observation  that  might  favour  the  conclusion  he  wished  to 
draw,  and  diverting  every  objection,  at  one  time  by  serious 
reasoning,  at  another  by  delicate  raillery,  sometimes  winning 
conviction  from  principle,  and  at  another  from  authority,  but 
always  with  such  complete  success,  that  he  could  say,  in  the 
great  case  of  literary  property.  Miller  v.  Taylor,^  when  he  had 
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presided  nineteen  years :    "  This  is  the  first  instance  of  a  final 
difference  of  opinion  in  this  Court  since  I  sat  here.     Every 
order,  rule,  judgment,  has  hitherto  been  unanimous."     His 
successor,  when  he  found  a  difference  of  opinion,*  however 
rare  in  his  court,  would  rather  rail  than  argue,  and,  if  he  made 
a  joke,  reserved  the  point.      The  first  ruled  the   King's 
Bench    with  an   aristocratic  air  and   gentlemanly  bearing, 
which  subdued  even  the  party  prejudice  of  Dunning,  and 
won  over  the  reluctant  homage  of  Serjeant  Glyn  ;  the  latter 
wielded  the  rod  as  sternly  as  the  despot  transformed  into 
a  pedagc^ue  may  be  supposed  to  have  done  over  his  little 
school  at  Syracuse.     Scorning  all  soft  compliances  and  arts 
of  conciliation,  he  swayed  the  fiery  spirits  of  his  Court  with 
all  the  rigour  of  a  tyrant,  but  widi  an  honest  determination 
of  purpose  which  compelled  obedience,  though  often  paid 
with  a  smile.     Thus  when  the  rival  leaders,  Erskine  and  Min- 
gay,  were  in  high  debate.  Lord  Kenyon  settled  the  contro- 
versy in  his  own  rough  way : — ^''This  is  a  contest,  gentleman, 
for  victory,  and  not  for  justice;  but  I  have  made  up  my  mind, 
and  will  not  be  moved  from  it,  though  assailed  by  rudeness 
on  the  one  hand,  and  by  flattery  on  the  other."     So  far  the 
comparison  appears  to  be  entirely  in'  fisivour  of  the  elder 
judge.     A  profound  knowledge  of,  and  a  stubborn  adherence 
to,  the  common  law,  saved  his  successor  from  the  mortifying 
sense  of  inferiority,  and  placed  him  as  a  sound  expositor  of 
the  common  and  statute  law  of  England  on  the  same  lofty 
eminence.    The  diligence  of  each  was  equally  meritorious. 
LcHrd  Mansfield  told  one  of  his  guests,  who  expressed  sur- 
prise at  seeing  him  poring  over  some  special  case:  ''While 
the  company  is  at  cards,  I  play  my  rubbers  at  this  work,  not 
the  pleasantest  in  the  world ;»  but  what  must  be  done,  I  love 
to  do,  and  have  it  over."     Lord  Kenyon  surpassed  even  this 
singular  assiduity  in  the  hunting  up  of  cases,  for  he  had  no 
literary  tastes  to  gratify — no  company  to  divert  his  attention 
—and  the  work  of  law  had  become  to  him  the  very  plea- 
santest in  the  world.     Li  his  determination  to  administer  the 
common  and  statute  law  in  fiill  int^rity,  always  unbending, 
often  ungracious,  he  dealt  out  its  decrees  with  the  precision  and 
certainty  of  some  intellectual  machine  wrought  of  iron,  which 
wais  never  bent  to  particular  justice,   and  could   never  be 
warped  or  turned  aside  by  notions  of  equity. 
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Lord  Mansfield,  the  artificer  of  our  commercial  law,  a  dex- 
terous architect  in  the  law  of  evidence,  versed  in  all  l^al  prin- 
ciples, and  famihar  with  all  forms  and  precedents,  could  not 
escape  the  imputation  of  insincerity  and  vacillation ;  and 
sometimes,  as  in  the  Douglas  case,  laid  himself  open  to  flie 
charge,  that  the  conviction  of  his  hearers  was  not  on  the  same 
side  with  their  admiration ;  that  his  mode  of  reasoning  was 
not  uniform,  but  shifted  and  varied  at  pleasure.  "  My  dear 
Garrick,"  he  once  observed,  ^*  a  judge  on  the  bench  is  now  and 
then  in  your  whimsical  situation  between  tragedy  and  co- 
medy :  inclination  drawing  one  way,  and  a  long  string  of 
precedents  the  other.'*  He  suffered  himself  now  and  then  to  be 
led  away  by  his  inclination,  and,  standing  on  such  high  van- 
tage-ground, to  make  too  light  of  authority.  The  dangerous 
praise  of  his  admirers,  that  he  made  the  rigid  rules  of  practice 
often  subservient  to  purposes  of  substantial  justice,  that  he 
softened  the  rigour  of  the  law  by  the  interposition  of  pria- 
ciples  of  equity,  that  he  made  the  law  work  itself  pure  by 
rules  drawn  from  the  fountain  of  justice,  and  that  he  would 
not  suffer  j  ustice  to  be  strangled  in  the  nets  of  form,  however 
pretty  and  metaphorical  in  its  phraseology,  alarmed,  and 
not  without  cause,  the  jealous  fears  of  Serjeant  Hill  and  the 
old  black-letter  lawyers,  and  exposed  him  \si  the  indignant 
irony  of  Fearne,  "  that  his  enlarged  and  more  enlightened 
style  of  doctrine  was  not  suited  to  the  narrow  strictness 
of  preceding  times."  Fortunately  for  the  common  law.  Lord 
Kenyon  reverted  to  that  strictness,  and  thus  forcibly  expressed 
his  determination  to  keep  distinct  the  metes  and  bounds  of 
the  two  branches  :^ — "  I  have  been  in  this  profession  more  than 
forty  years,  and  have  practised  both  in  courts  of  law  and 
equity,  and  if  it  had  fallen  to  my  lot  to  form  a  system  of 
jurisprudence,  whether  or  not  I  should  have  thought  it  advi- 
sable to  establish  different  courts  with  different  jurisdictions 
and  governed  by  different  rules,  it  is  not  necessary  to  say. 
But,  influenced  as  I  am  by  certain  prejudices  that  have  be- 
come inveterate  with  those  who  comply  with  the  systems  they 
found  established,  I  find  that  in  these  courts,  proceeding  by 
different  rules,  a  certain  combined  system  of  jurisprudence 
has  been  framed  most  beneficial  to  the  people  of  this  country, 
and  which,  I  hope  I  may  be  indulged  in  supposing,  has  never 
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yet  been  equalled  in  any  other  country  on  eaitb.  Our  Courts 
of  Law  only  consider  legal  rights ;  our  Courts  of  Equity 
have  other  rules^  by  which  they  sometimes  supersede  strict 
legal  rules,  and  in  so  doing  they  act  most  beneficially  for  the 
subject/'  Accordingly  he  decided  that  no  action  lies  for  a 
legacy.  ^*  The  very  judges  who  determined  that  it  did^  had 
more  than  a  doubt  on  th^r  minds  afterwards.  And  it  is 
highly  convenient  and  beneficial  that  Courts  of  Equity  should 
have  the  sole  jurisdiction  in  those  cases.  Those  Courts  make 
provision  for  children,  infants,  married  women,  and  according 
to  the  particular  circumstances  of  the  case ;  whereas  a  Court 
of  Law  can  only  proceed  according  to  the  strict  rules  of  law, 
without  at  all  consulting  the  convenience  of  the  parties.  On 
the  same  principles,  in  the  Mayor  of  Southampton  v.  Graves, 
8  T.  R.  590,  pending  an  action  by  a  corporation,  the  Court 
would  not  grant  leave  to  inspect  the  muniments  on  application 
of  defendant,  a  stranger  to  the  corporation.  ^'This  inspection 
had  been  conceded  by  Lord  Mansfield,  on  the  ground  that  it 
would  be  granted,  of  course,  by  filing  a  bill  in  Chancery  for  a 
disclosure — a  mistaken  opinion — and  would  avoid  expense. 
It  confounded  the  jurisdiction  of  Courts  of  Law  and  Equity. 
A  Court  of  Equity  knows  its  own  province ;  it  will  examine 
into  cases  of  this  kind  when  the  application  is  made,  and 
adapt  its  rules  to  the  individual  case,  in  the  manner  best  cal- 
culated to  attain  the  ends  of  justice.  But  if  this  Court  is  io 
grant  an  inspection  of  title-deeds,  it  must  be  a  general  rule 
framed  to  embrace  all  cases,  and  not  a  particular  rule  for  a 
stranger  prowling  into  other  men's  rights."  In  the  same 
spirit  of  guarded  caution,  he  expressed  himself  averse  to  any 
theories,  however  specious,  which  might  tend  to  overrule  pre- 
cedents long  established,  and  militate  with  former  decisions. 
He  thought  it  better  for  the  general  administration  of  justice, 
that  an  inconvenience  should  scHnetimes  fall  on  an  individual, 
than  that  the  whole  system  of  law  should  be  overturned,  and 
endless  uncertainty  be  introduced.  "  I  should  be  sorry  to  see 
one  decision,"  he  said,  *^  on  the  Annuity  Act  in  1798,  and  a 
different  decision  on  the  same  Act  in  1801."  And  again  in 
Shawe  v.  Felton,  2  E.  114:  "It  is  of  little  consequence  to 
inquire  what  my  opinion  would  have  been  on  the  subject  of 
valued  policies  in  the  year  1746,  immediately  after  the  statute 
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19  George  II.  passed  ;  for,  very  soon  after,  they  were  decided 
to  be  legal  by  as  cautious  and  upright  and  pains-taking 
a  judge  as  ever  presided  in  this  Court,  Chief  Justice  Lee,  and 
have  been  sanctioned  since  by  one  uniform  course  of  deci- 
sions. All  this  is  now  supposed  to  be  wrong,  and  the  rules 
by  which  this  and  other  commercial  nations  have  so  long  re- 
gulated their  dealings,  are  now  wished  to  be  disturbed  ;  but 
I  will  not  lend  my  aid  to  open  such  a  new  and  wide  door  of 
litigation,  I  am  not  one  who  wish  quieta  movere"  The 
same  principle  guides  and  governs  his  judgment  in  several 
cases.  "  I  refer  to  Rex  v.  Bellringer,^  not  because  I  pay  a 
greater  deference  to  the  judgment  given  in  this  Court  since  I 
have  been  here,  but  because  it  is  the,  latest  decision,  and  was 
founded  on  principles  established  in  the  times  of  our  prede- 
cessors. I  will  not  overturn  the  law  of  the  land  as  it  has 
been  handed  down  to  me."  He  set  his  face  as  a  rock  against 
a  practice  which  had  become  prevalent,  of  permitting  solemn 
and  well-weighed  decisions  to  be  assailed  by  modern  specu- 
lative reasoning,  and  would  not  allow  the  plain  words  of  a 
statute  to  be  refined  away,  however  severe  in  its  enactments,  by 
any  subtle  sophistry.  "  The  arguments  that  have  been  pressed 
upon  us  might  have  some  effect  if  they  were  addressed  to  the 
legislature,  but  we  are  sitting  in  a  Court  of  Law,  and  must  admi- 
nister justice  according  to  the  known  laws  of  the  land.  Let 
application  be  made  to  the  legislature  to  amend  the  act ;  as 
long  as  it  remains  in  the  statute-book  we  must  enforce  it. 
We  must  not  by  any  whimsical  conceits,  supposed  to  be 
adapted  to  the  altering  fashions  of  the  times,  overturn  the 
established  law  of  the  land ;  it  descended  to  us  as  a  sacred 
charge,  and  it  is  our  duty  to  preserve  it." 

This  respect,  amounting  almost  to  a  reverential  awe,  might 
perhaps  have  lapsed  into  idolatry,  had  it  not  been  controlled 
and  regulated  by  his  strong  common  sense.  We  fancy,  however, 
that  we  may  detect  a  portion  of  excessive  scrupulousness  sha- 
dowing his  excellent  judgment,  when  he  for  a  long  time  hesi- 
tated whether  or  not  he  should  allow  a  Scotch  member  of  the 
kirk  to  be  sworn  holding  up  his  hand  instead  of  kissing  the 
book,  though  the  witness  persisted  that  such  was  the  form  most 
binding  on  his  conscience.     He  did  at  length,  not  without  re- 
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luctance,  concede  the  privilege,  aiid  the  precedent,  with  the 
sound  reason  for  it,  has  been  adopted  by  his  successors. 
Fettered  by  the  authority  of  Chief  Justice  Holt,  he  deter- 
mined that  he  would  try  a  silly  wager,  "  whether  one  Susannah 
Tye  had  or  had  not  bought  a  waggon,^'  though  the  more  vi- 
gorous and  daring  intellect  of  BuUer  burst  the  meshes  of  pre- 
cedent in  which  his  chief  was  bound.  "  To  attempt,"  he  said, 
*'  to  put  an  end  to  innocent  wagers,  however  the  Court  might 
wish  it,  was  assuming  the  provinces  of  the  legislature.  The 
disfiretion  of  a  judge  had  justly  been  called  the  power  of  a 
tyrant ;"  but  Mr.  Justice  Buller  anticipated  the  decision  of  later 
times,  that  their  adjudication  on  such  subjects  degraded  the 
dignity  and  wasted  the  time  of  the  Court.  He  would  not,  no 
more  than  preceding  judges,  permit  comparison  of  hand- 
writings to  be  evidence  in  civil  or  criminal  cases,  alleging  as 
a  reason  the  argument,  which  every  year  tends  to  render  more 
feeble,  that  if  it  were  permissible  to  compare  hand-writing, 
the  situation  of  a  jury,  who  could  neither  read  nor  write,  would 
be  strange  and  deplorable.  There  are  no  such  common 
juries  to  be  met  with  now,  except  in  the  wilds  of  North  Wales. 
A  sound  legal  understanding,  however,  and  sense  of  sterling 
honesty,  prevented  the  Chief  Justice  from  yielding  too  impli- 
citly or  too  frequently  to  antiquated  authorities  and  obsolete 
precedent.  He  laid  down  the  just  proposition,  that  technical 
rules  are  to  be  attended  to,  and  in  some  cases  cannot  be  dis- 
pensed with,  but  that  in  administering  justice,  we  must  not  lose 
sight  of  common  sense.  Acting  on  this  maxim,  when  the 
Master  of  the  Rolls  sent  a  case  for  the  opinion  of  the  Court, 
he  said,  '*  I  believe  there  is  no  instance  in  which  the  judges 
of  the  King's  Bench  ever  certified  their  opinion  in  a  case  sent 
here  from  the  Master  of  the  Rolls.  It  has  been  refused,  but 
I  think  it  was  an  idle  formality,  and  I  shall  feel  no  reluctance 
in  certifying  in  such  cases,  because  I  think  it  is  convenient  to 
the  suitors  of  that  Court."  This  sound  sense  served  him  in 
good  stead  when  any  action  came  upon  him  by  surprise  at 
Nisi  Prius.  In  Astley  v.  Harrison,  Peake,  266,  the  proprietor 
of  a  theatre  brought  his  action  against  a  critic  for  a  libel  on 
one  of  his  performers  :  *'  That  the  defendant,  contriving  to  ter- 
rify and  deter  a  certain  public  singer,  called  Gertrude  Eliza- 
beth Mara,  who  had  been  retained  by  the  defendant  to  sing 
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publicly  for  him^  wrote  and  published  a  certain  false  and  ma* 
licious  paper  writing,  (the  declaration  set  out  the  libel,)  by 
reason  whereof  the  said  Mara  could  not  sing  without  great 
danger  of  bmog  assaulted,  ill  treated,  and  abused,  and  terri^ 
fied,  deterred  and  hindered  from  so  singing ;  and  that  the 
profits  of  the  amusement  were  therefore  rendered  much  less 
than  they  otherwise  would  have  been."  Madame  was  called 
as  a  witness,  and  said  she  did  not  choose  to  expose  herself  to 
contempt  again  and  therefore  refused  to  sing.  Lord  Kenyon 
stopped  the  defendant's  counsel,  ^*  The  injury  is  much*too 
remote  to  be  the  foundation  of  an  action.  If  this  can  be 
maintained,  it  may  equally  be  suppcNled  against  every  man 
who  circulates  the  glass  too  freely  and  intoidcates  an  actor^ 
by  which  he  is  rendered  incapable  of  performing  his  part  on 
the  stage.  If  any  injury  has  happened,  it  was  occasioned 
entirely  by  the  vain  fears  or  caprice  of  the  actress.  This  ac-> 
tion  is  to  depend,  forsooth,  on  the  nerves  oS  Madame  Mara/' 
To  the  sifting  of  causes  this  just  judge  applied  also  another 
principle,  equally  stringent,  the  principle  of  honesty.  By  this 
common  measure,  applicable  to  all  transactions  between  man 
and  man,  he  was  accustomed  to  test  extravagant  bills  brought 
against  infants,  debts  incurred  at  the  gambling  table,  usurious 
contracts,  and  exactions  in  every  shape  and  form.  Where  a 
stockjobber  sought  to  juggle  a  clergyman  out  of  3000  pounds 
stock,  by  showing  that  their  agreement  was  regulated  by  sta-> 
tute  7  Geo.  IL,  Lord  Kenyon  expressed  his  lively  indignation. 
^^  Before  we  assented  to  the  monstrous  proposition,  we  would 
look  with  eagles'  eyes  into  every  part  of  the  statute  to  see 
that  such  was  the  intuition  of  the  legislature.  The  act  is 
entitled,  *  An  Act  to  prevent  the  Infamous  Practice  of  Stock-* 
jobbing,'  but  if  the  defendant's  objection  were  tp  prevail,  the 
title  of  the  act  ought  to  be  altered,  and  it  should  run  thus, 
^  An  Act  to  encourage  the  wickedness  of  stock-jobbers,  and 
to  give  them  die  exclusive  privilege  of  cheating  the  rest  of 
mankind.' "  He  strongly  reprobated  the  practice  of  an  owner 
clandestindy  bidding  at  an  auction  for  his  own  goods.  '*  They 
who  are  not  lawyers  agree  with  me  that  it  is  a  fraud  on  the  sale 
and  the  public.  Lord  Mansfield  decided  this,  and  on  the 
noblest  of  all  principles,  to  preserve  honesty  between  man 
and  rnian.    It  was  happy  for  the  public  that,  by  this  decision. 
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his  ciqpacious  mind  had  quashed  aQ  eaormous  system  of  fraudj 
and  had  made  a  precedent  which  bis  successor  was  very  prou4 
to  follow/'  Where  a  plaintiff  (Upsdell  v.  Stewart,  Peake,  265) 
brought  assumpsit  for  work  and  labour  as  surveyor  for  mesr 
sairing  the  work  and  settling  the  bills,  and  cbaiged  five  per 
cent  on  all  the  money  paid,  and  his  counsel  offered  to  prove 
that  it  was  the  unifonn  custom  of  surveyors  to  -charge  five 
per  cent  aa  all  money  allowed  to  the  workmen,  one  half  the 
demand,  two  and  a  half  per  cent.,  having  been  paid  into  Court, 
lK»ti  Kenyon  stopped  the  cause :  *^  The  plaintiff  states  his 
demand  to  be  as  much  as  he  reasonably  deserves  to  have  for 
his  work  and  labour.  Does  he  reasonably  deserve  to  have 
this  exorbitant  demand  ?  As  to  the  custom  offered  to  be 
proved,  the  couDse  of  robbery  on  Bagshot  Heath  might  as 
weU  be  proved  in  a  Court  of  Justice.  It  ought  not,  nor  can- 
not be  supported.'^    The  counsel  consented  to  a  nonsuit 

Even  in  those  cases  where  his  prejudices  disposed  the 
learned  lord  to  lean  harshly  against  defendants,  such  as  ac- 
tions for  breach  of  promise  of  marriage,  he  would  not  coun* 
tenance  any  oblique  and  tricking  conduct.  A  lady  having 
had  repeated  promises,  and  fearing  her  lover's  fickleness,  pro- 
cured two  young  women  to  listen  to  a  conversation,  ip  which 
she  put  the  question  home,  ^*  When  do  you  mean  to  marry 
me  1"  llie  lover  answered  off-band,  ^'  I  will  marry  you  as 
soon  as  I  return  firom  Nottingham."  Lord  Kenyon  did  not 
approve  of  this  clever  trepanning ;  and  the  |ury,  influenced 
by  his  displeasure  at  the  stratagem,  and  wishing  io  deter 
others  from  a  similar  artifice,  found  for  the  defendant.  The 
Court  vefiised  a  new  trial,  on  the  ground,  that  the  promise 
should  have  been  made  in  a  solemn  manner,  and  not  swindled 
out  of  him  in  desultory  talk.  After  solemn  argument  in  banc, 
though  often  found  judicially  to  decide  in  opposition  to  his 
wishes,  most  ^adly  would  he  embrace  the  first  occasion  that 
offered,  when  he  could  pronounce  his  judgment  on  principles 
of  honesty  as  well  as  of  law.  Host  energetically  would  he 
then  declare,  that  to  solicit  a  servant  to  steal  bis  master's 
goods  was  a  misdemeanour,  though  no  act  be  done.'  '^  The 
offence  imputed  to  this  defendant,  is  of  the  most  serious  kind^ 
no  lees  than  that  for  his  own  wicked  gains,  he  solicited  and 
incited  a  servant  to  rob  bis  master ;  and  can  it  be  a  question 

1  R«  V*  Higgins,  2  £.  5. 
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in  a  country  professing  to  have  laws  subservient  to  justice  and 
morality,  whether  this  be  an  oiFence  ?  It  would  be  a  slander 
on  the  law  to  suppose  that  an  offence  of  such  magnitude  is 
not  indictable."  This  desire  to  square  the  law  with  what 
all  understand,  the  rules  of  common  sense  and  common 
honesty,  regulated  however  and  controled  by  a  degree  of 
cautious  hearing,  which  none  but  lawyers  could  appreciate, 
rendered  the  Chief  Justice  a  decided  favourite  with  the  main 
body  of  suitors,  and  the  public.  To  maintain  this  favour  by 
no  unworthy  methods,  but  by  a  diligent  discharge  of  his  pro- 
fessional duty,  and  the  patient  explanation  of  all  points  which 
they  might  not  fully  understand^  was  the  object  of  his  earnest 
ambition.  He  held  it  to  be  the  great  duty  of  every  Court  of 
Justice,  to  administer  justice  as  well  as  they  could  between 
the  litigating  parties :  another  and  not  less  material  duty  was, 
to  satisfy  those  parties  that  the  whole  case  had  been  ex- 
amined and  considered.  It  was  with  a  view  to  the  latter  of 
these  duties  he  said,  and  not  on  account  of  any  doubt  on  the 
subject,  that  ai^uments  were  sometimes  heard  a  second  time. 
So  anxious  was  Lord  Kenyon  on  this  subject,  that  in  a  case 
where  a  jury  had  awarded  excessive  damages  against  the 
Earl  of  Dorchester  in  an  action  of  trespass  for  diverting  a 
water-course,  and  the  Court  were  unanimous  in  granting  a 
new  trial,  he  declared,  that  he  hoped  on  behalf  of  the  Court, 
he  might  make  an  appeal  to  the  public,  and  that  a  conclu- 
sion would  not  be  drawn  from  their  decision,'  that  equal  justice 
was  not  administered  to  the  king's  subjects.  "  It  was  their 
duty  to  hold  the  scales  of  justice  even  between  parties,  and 
not  to  listen  to  the  calls  of  the  rich,  in  preference  to  the 
rights  of  the  poor.  The  Court  seldom  found  it  necessary  to 
make  solemn  appeals  of  this  kind,  except  where,  as  in  the 
present  instance,  those  who  composed  a  part  of  a  crowded 
audience,  and  who  niight  not  fully  understand  the  question, 
might  possibly  draw  an  unfavourable  conclusion  from  the 
decision  of  the  Court  being  given  in  favour  of  a  rich  man. 
This  case  had  been  tried  by  a  most  respectable  special  jury, 
who  had  nothing  in  view  but  to  do  equal  justice  between  the 
parties,  but  still  if  the  Court  could  not  perceive  on  wbftt 
principle  they  gave  the  3000/.,  or  even  the  half  of  it,  it  was 
proper  to  send  it  to  another  jury.    There  ought  always  to  be. 
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some  proportion  between  tbe  damage  given  for  a  civil  injury 
to  property,  and  the  value  of  that  property."  In  his  excessive 
respect  for  juries,  which  was  somewhat  tinged  with  adula- 
tion. Lord  Kenyon  occasionally  broke  this  sensible  and  easily 
understood  principle.  Thus,  in  Duberley  v.  Gunning,  4  T. 
R.  655,  where  a  jury  had  given  an  injured  husband  5000/. 
damages,  he  refused  a  new  trial,  on  the  ground  of  excessive 
damages,  though  he  admitted  that  the  husband's  conduct 
boi-dered  on  vice,  and  confessed  that  he  should  have  been 
satisfied  if  nominal  damages  only  had  been  given.  **  I  con- 
fess,'" he  said,  '^  although  I  feel  great  difficulties  on  the  one 
side,  as  well  as  the  other,  I  have  not  courage  enough  to  make 
the  first  precedent  of  granting  new  trials  under  such  circum- 
stances as  the  present."  Mr.  Justice  Buller  had  more  cour- 
age, as  the  sum  awarded  was  enormously  disproportionate, 
and  his  judgment  has  received  the  sanction  of  later  autho- 
rities. In  a  hard  action,  Lord  Kenyon  would  intend  any  pre- 
sumption in  favour  of  the  veixiict  of  the  jury,  when  consonant 
with  the  real  justice  of  the  case,  ''  citing  as  an  authority  an 
instance  almost  bordering  on  the  ludicrous,  where,  in  an  ac- 
tion on  the  game  laws,  it  was  suggested  that  the  gun  with 
which  defendant  fired  was  not  chained  with  shot,  but  that 
the  bird  might  have  died  in  consequence  of  the  flight ;  and  the 
jury  having  given  a  verdict  for  defendant,  the  Court  refused 
to  grant  a  new  trial."  This  deference  to  the  popular  voice, 
however  honest  and  well-meaning,  sometimes  betrayed  the 
Chief  Justice  into  error.  Of  this,  we  have  a  striking  instance 
in  his  enforcing  the  laws  of  rcgrating  and  forestalling  in  times 
of  dearth.  At  the  close  of  the  last  century,  an  ignorance  of 
the  real  cause  of  the  extreme  highness  of  the  price  of  pro- 
visions in  proportion  to  the  scarcity,  as  well  as  of  the  reme- 
dial proceedings  which  the  scarcity  required,  was  endangering 
the  public  peace.  Malthus  found  himself  called  upon  to 
protect  middle-men  and  comfactors  against  mobs  and  magis- 
trates, and  declared  that  the  popular  clamour,  headed  by  the 
Lord  Chief  Justice,  must  make  every  reflecting  mind  trcmble 
for  the  futurc  supply  of  our  markets.  But  before  finally  con- 
demning, we  ought  to  listen  to  the  defence  of  our  amateur 
political  economist,  the  more  especially  as  it  was  in  such 
favour  with  the  popular  journals  of  the  day,  that  they  recom- 
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xxieiided  the  elergy  to  read  it  from  the  pulpit  to  their  respec-. 
tire  congregiaticns.  It  is  given  at  length  by  Peake,  in  his 
Nisi  Prius  Reports,  in  the  case  of  Rex  v.  Rusby,  p.  189. 

"  It  frequently  becoraes  the  duty  of  juries  in  this  place,  to  decide 
causes  where  ^he  interests  of  individuals  are  deeply  concerned; 
but  a  more  important  duty  than  is  imposed  on  them  to-day,  they 
never  fulfilled.  This  cause  presents  itself  to  their  notice  on  behalf 
of  all  ranks — rich  and  poor,  but  mote  espeeia^y  the  latter.  Though 
ift  a  state  of  society,  some  must  have  greater  Kixnries  and  eoarfbrts 
than  others,  yet  all  should  have  the  neeeMaries  of  hfSs ;  and  if  the 
poor  cannot  exist,  in  vain  may  the  rich  look  for  happiness  or  pro^ 
spierity.  The  legislature  is  never  so  well  employed  as  when  they 
look  to  the  interests  of  those  who  are  at  a  distance  from  them  in 
the  ranks  of  society.  It  is  their  duty  to  do  so— religion  calls  for 
it — humanity  calls  for  it,  and  if  there  are  hearts  who  are  not  awake 
to  either  of  those  feelings,  their  own  interests  would  dictate  it. 
The  law  has  not  been  disputed,  for  though  in  an  evil  hour,  all  the 
statutes  which  had  been  estisting  above  a  century,  were  at  one 
blow  repealed,  yet,  thank  God,  the  provisions  of  the  common  law 
were  not  destroyed.  The  common  law,  though  not  to  be  found  in 
the  written  records  of  the  realm,  yet  has  been  long  well  known.  It  is 
coeval  With  civilised  society  itself,  and  was  formed  ffcfm  time  ia 
time  by  the  wisdom  of  mankind.  Even  atnoftgst  the  laws  of  the 
Saxond  are  to  be  found  many  wise  provisions  againftt  forestalling 
and  offences  of  this  kind,  and  those  laws  laid  the  fomidatioR  of 
our  common  law.  That  it  remains  an  offence^  nobody  has  contro- 
verted ;  the  only  question  which  has  been  mwle  in  this  cause  is, 
whether  it  has  been  committed  by  the  present  defendant.  Specu- 
lation has  said,  that  the  fear  of  such  an  offence  is  ridiculous ;  and 
a  very  learned  man,  a  good  writer,  has  said,  you  might  as  well  fear 
witchcraft.  I  wish  Dr.  Adam  Smith  had  lived  to  hear  the  evi- 
dence of  to-day,  and  then  he  would  have  seen  whether  such  an 
offence  exists,  and  whether  it  is  to  be  dreaded.  If  he  had  been 
told  thai  cattle  and  corn  were  brought  to  market,  and  then  bought 
by  a  man  whose  purse  happened  to  be  longer  than  his  neighbour's, 
80  that  the  poor  man  who  walks  the  streets,  and  earns  his  daily 
bread  by  his  daily  labour,  could  get  none  but  through  his  hands, 
and  at  the  price  he  chose  to  demand ;  that  it  had  been  raised  Sd.^ 
Qd^,  del.,  1^.,  its.f  and  more  a-q^arter  on  the  same  day,  would  he 
have  said  there  was  no  danger  from  such  an  offence  ?  (Here  he  re- 
capitulated the  evidence  of  the  two  Smitfaas.)  We  are  obliged  to 
hear  all  that  witnesses  have  to  say^  but  it  is  a  canticle  of  Courts  of 
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Justice  that  witnedies  nan  numerentur  $ed  pondereniurf  they  are  not 
to  be  riumbered  btit  weighed.  It  is  the  nature  of  the  human 
mind — it  is  the  perfection  of  the  human  heart,  to  serve  a  friend  in 
distress,  but  in  doing  so,  a  man  should  not  transgress  the  higher 
calls  of  religion  and  morality — the  obligations  of  an  oath.  We  are 
not  monks  and  recluses,  as  was  said  in  another  place,  but  come 
from  a  class  in  society  that,  I  hope  and  believe,  gives  us  opportu- 
nities of  seeing  as  much  of  the  world,  and  that  has  as  much  virtue 
amongst  its  members^  as  any  other,  however  elevated.  The  de- 
fendant's interest  was  concerned  in  the  second  sale,  and  I  cannot 
believe  witnesses,  when  they  say  he  did  hot  concur  in  It.  It  has 
been  said,  that  in  One  county,  I  will  not  name  it,  a  rich  man  has 
placed  his  emissaries  to  buy  up  all  the  butter  eoming  to  the  mar- 
ket 5  if  such  a  fact  does  exist,  and  the  poor  of  that  neighbourhood 
cdnfiot  get  the  necessaries  of  life,  the  event  of  your  verdict  may  be 
highly  useful  to  the  public." 

The  jury  leapt  to  his  conclusion,  and  unfortunate  specula* 
tors  paid  for  their  tetnerity,  both  in  person  and  in  purse. 

Lord  Kenyon  rarely  ventured  out  of  the  four  comers  of  the 
record  to  discuss  subjects  connected  with  literature  or  the  fine 
arts.  Northcote^  in  bis  Conversations,  gives  an  account  of  a 
trial  ftboul  an  engraving  where  he,  West,  and  others,  had  to 
appear,  and  of  the  respect  that  was  shown  them.  On  the 
president  of  the  academy  being  called,  there  was  immediately 
ft  line  made  for  him  to  come  forward,  and  a  perfect  stillness. 
The  judge  addressed  him — ^''Sir  Benjamin,  we  shall  be  glad 
fo  hear  jrour  opinion."  Mr.  West  answered  he  had  fieirer 
t^eived  the  honour  of  a  title  from  his  Majesty,  and  proceeded 
to  explain  the  difierence  between  the  two  engravings,  which 
were  charged  with  being  copies,  the  one  of  the  other,  with  such 
clearness  and  knowledge  of  the  art,  though  he  was  in  general 
a  bad  speaker,  that  Lord  Kenyon  said,  when  he  had  done,  "  I 
suppose,  gentlemen,  you  are  perfectly  satisfied  ,*  I  perceive 
there  is  much  more  in  this  than  I  had  any  idea  of;  and  am 
sorry  I  did  not  make  it  more  my  study  when  I  was  young." 

Having  to  try  the  value  of  a  gem-engraving  oA  to  oriental 
onyx,  the  judge  professed  that  he  had  no  skill  on  earth  on 
the  snbject.  He  had  no  knowledge  whether  it  was  done  well 
or  ill.  He  had  not  the  least  conception  what  the  value  of  it 
was  ;  aisd  therefore  refrained  from  observations,  as  they  might 
poMibly  riiislead  the  jury.    On  questions  connected  with  the 
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large  science  of  public  morals,  he  exercised  less  restraint. 
After  deciding  in  The  King  v.  The  Archbishop  of  York/  that 
it  was  a  good  return  to  a  mandamus  commanding  the  Arch- 
bishop  to  license  a  clerk  to  teach  in  a  grammar-school  that  he 
had  suspended  granting  his  licence  until  the  party  would  sub- 
mit himself  to  be  examined  touching  his  sufficiency  in  learn- 
ing, Lord  Kenyon  continued — ^'^  Whoever  will  examine  the 
state  of  the  grammar-schools  in  different  parts  of  this  king- 
dom will  see  to  what  a  lamentable  condition  most  of  them  are 
reduced,  and  would  wish  that  those  who  have  any  superintend- 
ence or  control  over  them  had  been  as  circumspect  as  the 
Archbishop  of  York  has  been  on  the  present  occasion.  If 
other  persons  had  equally  done  their  duty,  we  should  not  find, 
as  is  now  the  case,  empty  walls  without  scholars,  and  every 
thing  neglected  but  the  receipt  of  the  salaries  and  emoluments. 
Itf  some  instances  that  have  lately  come  within  my  own 
knowledge,  there  was  not  a  single  scholar  in  the  schools, 
though  there  were  very  large  endowments  to  them."  In  this 
spirit  of  censorship  he  would  comment,  as  the  occasion  might 
arise,  on  the  scandal  of  Sunday  dinner-parties — on  the  number 
of  foreign  servants  employed  by  the  great — on  fashionable 
routs  and  the  dissipation  of  the  younger  nobility.  The  free- 
dom of  animadversion,  in  which  pur  modem  cynic  indulged, 
his  ascetic  habits  and  impracticable  (such  they  termed  it)  code 
of  morals,  gave  great  umbrage  to  the  courtly  circle  who  heard 
the  truth  less  freely  spoken  from  the  lawn  sleeves  and  velvet 
cushions  of  the  West-end,  and  who  scorned  their  plebeian 
censor.  In  a  discussion  on  the  adultery-prevention  bill,  the 
Earl  of  Carlisle  retaliated  by  sneering  at  his  ignorance  of  hfe, 
and  terming  him  in  •  derision  a  gownsman  fresh  from  the 
cloisters,  a  legal  monk.  The  sensitive  censor  morum  was  pro- 
digiously affronted,  and  embraced  the  earliest  opportunity  of 
venting  his  displeasure.  *^  Somebody  tells  us  that  the  judges 
are  legal  monks,  that  they  know  nothing  of  the  world.  What 
is  the  world  ?  It  is  necessary  to  define  terms  in  order  to  know 
what  the  world  is,  and  what  is  meant  by  this  knowledge  of 
the  world.  If  it  is  to  be  got  by  lounging  like  young  men  of 
fashion  about  Bond-street,  or  at  gaming-tables,  or  at  the  course 
at  Newmarket,  or  in  private  houses  of  great  men,  or  in  brothels, 
I  disavow  being  acquainted  with  it  (never  certainly  was  dis- 
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clairaer  less  needed !)  but  surely,  something  of  what  may  be 
truly  called  a  knowledge  of  the  world,  quicquid  amant  homines, 
may  be  contained  in  Courts  of  Justice."  We  have  seen  an- 
other allusion  to  this  attack  in  the  preceding  judgment  on 
some  doctrine  of  political  economy.  In  the  ensuing  circuit  he 
often  dilated  upon  it  in  his  charges  to  the  grand  jurors  in  the 
different  towns,  and  was  only  stopped  in  the  querulous  habit 
by  a  significant  hint  that  Lord  Carlisle  intended  to  complain 
of  it  as  a  breach  of  privil^e  of  the  House  of  Lords. 

Among  his  brother  peers,  Lord  Kenyon  was  not  seen  to 
advantage ;  he  wanted  that  dignity  of  mien  and  carriage,  that 
ease  of  temper,  and  general  courtesy  of  demeanor,  which 
distinguish  that  proud  assembly  more  than  any  heraldic  bla- 
zonry, the  star,  the  strawberry-leaf,  or  the  insignia  of  their 
various  orders.  If  they  showed  themselves  inattentive  to 
the  technical  discussions  in  which  the  soul  of  the  learned 
lord  delighted,  and  which  formed  the  charm  of  another  sphere, 
he  rebuked  their  indifference  with  petulance,  observing,  that, 
**in  case  dry  legal  reasoning  and  strict  attention  to  forms 
of  practice,  on  which  substantial  justice  depended,  were 
unpleasant  to  their  lordships,  they  had  better  not  call  upon 
lawyers  for  their  opinions,  but  either  send  them  out  of  the 
House,  or  not  suffer  them  to  babble  there."  He  rarely  took 
part  in  the  debates,  except  on  some  change  in  the  law,  to  de- ' 
fend  his  own  character  from  attack,  or  to  rate  and  scold  his 
illustrious  audience.  He  joined  Lords  Thurlow  and  Bathurst 
in  entering  a  protest  in  the  journals  agdinst  the  passing  of  the 
Libel  Act,  assigning  as  reasons,  '^  that  the  rule  laid  down  by  the 
bill,  contrary  to  the  determination  of  the  judges,  and  the  un- 
varied practice  of  ages,  subverted  a  fundamental  and  import- 
ant principle  of  English  jurisprudence,  which,  leaving  to  the 
jury  the  trial  of  the  fact,  reserved  to  the  Court  the  decision  of 
the  law.  It  was  tndy  said  by  Lord  Hardwick,in  the  Court  of 
King's  Bench,  that  if  ever  these  came  to  be  confounded,  it 
would  prove  the  confusion  and  destruction  of  the  law  of 
England." 

These  fears  are  proved  to  have  been  unseasonable  and  de- 
lusive ;  but  we  can  scarcely  wonder  at  the  effect  they  had  on 
the  minds  of  even  these  able  lawyers,  when  we  remember  the 
eager  controversy  to  which  the  discission  had  given  rise,  and 
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how  pertinaciously  the  prejudices  of  the  bench  had  been  en- 
listed against  the  doctrine.  In  discussing  the  law  of  debtor 
and  creditor,  he  would  sometimes  push  the  exactions  of  rigid 
honesty  too  far;  "The  noble  Lord  (Stanhope),  had  said  that 
persons  were  imprisoned  for  sums  as  low  as  one  shilling ;  this 
he  could  not  consid^  to  be  an  oppression;  for  if  any  were  so 
obstinate  as  to  refuse  the  payment  of  legal  dues,  the  laws 
ought  to  be  enforced :  pn  the  payment  of  those  dues,  however, 
the  persons  imprisoned  could  be  released."  The  extreme  sen- 
sibility of  the  learned  law  Lord  was  painfully  evinced  when 
Lord  Moira  introduced  a  bill  for  the  relief  of  persons  impri- 
soned for  small  debts.  Having  occasion  to  allude  to  certain 
vague  rumours  which  implicated  the  character  of  the  Chief 
Justice  of  the  King's  Bench,  Lord  Kenyon  rose,  and  with  evi- 
dent agitation  said,  "That  when  he  came  down  to  the  House 
that  day,  he  did  not  know  whether  he  should  not  be  dragged 
to  their  loixlship's  bar  as  a  criminal.  He  begged  thdr  lord- 
ship's indulgence,  therefore,  while  he  expressed  bis  injured 

feelings Though  he  was  not  now  upon  his  oath,  he  spoke 

under  a  sense  of  duty  which  he  owed  both  to  God  and  man, 
and  he  took  that  opportunity  of  solemnly  declaring,  as  he 
hoped  for  salvation  at  the  day  of  judgment  from  that  allrgood 
and  beneficent  Being,  to  whom  he  was  to  answer  for  his  cou- 
'  duct  in  this  life,  that  every  syllable  of  the  accusation  was  utr- 
terly  false  ;  that  he  never  had  received  any  profit  or  emolu- 
ment from  the  abuses  which  had  been  mentioned,  and  which 
in  a  letter  privately  sent  to  him,  were  said  to  be  sanctioned  by 
him  in  his  judicial  capacity,  on  account  of  the  profits  arismg 
from  them ;  which  ha  was  represented  as  avariciously  sharing 
with  gaolers,  turnkeys,  and  others.  Under  his  present  feel- 
ings, however,  he  most  earnestly  besought'— nay,  he  implored 
the  House  to  appoint  a  committee  to  inquire  into  his  conduct, 
and  he  pledged  himself  to  give  evidence  before  that  committee 
of  what  he  had  now  most  solemnly  asserted.  That  in  the 
lower  departments  of  the  law  there  were  many  bad  men,  who 
practised  upon  the  distress  and  miseries  of  their  fellow-crea- 
tures he  knew  but  too  well,  and  to  such  men  he  always  op- 
posed himself.  He  would  now  proceed  to  Istate  his  objections 
to  the  motion.    In  the  first  place  he  laid  it  down  as  a  princi- 
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pie,  quoted  from  Lord  Coke,  that  credit  would  be  sparingly 
given  where  there  were  not  the  means  of  enforcing  payment 
of  the  debL  He  insisted  that  the  law  of  arrefit,  as  it  at  present 
prevailed,  had  conduced  in  an  essential  degree  to  the  increase 
of  commerce,  and  the  extension  of  trade ;  that  if  the  security 
it  afforded  the  creditor  was  weakened,  it  would  produce  "the 
most  serious  consequences;  With  respect  to  the  delays  which 
had  been  insisted  on,  he  had  assisted  juries  in  the  decision  of 
about  a  thousand  causes  annually,  and  had  found  that  the 
delays  when  they  did  arise  were  advantageous,  instead  of 
being  injurious,  to  the  debtor.''  The  committee  was  of  course 
refused,  and  the  Lords  heard  in  pitying,  wondering  silence. 
But  though  not  popular  as  a  member  of  their  body,  Lord 
Kenyon  always  maintained  with  much  anxiety  their  due  pri- 
vileges and  those  of  the  other  house  of  parliament.  He  de« 
cided,  indeed,  in  the  case  Rex  on  prosecution  of  Sermon  v. 
Lord  Abingdon,  1  Esp.  2S6,  that  a  peer  has  no  right  to  pub- 
lish to  the  world  a  criminatory  statement  of  any  individual, 
though  he  has  an  undoubted  right  to  utter  it  in  his  place  in 
parliament ;  that  his  privilege  of  perfect  liberty  of  speech  does 
not  extend  beyond  the  walls  of  the  House.  Lord  Abingdon 
had  read  a  speech  against  his  attorney,  and  then  caused  it  to 
be  printed  in  several  newspapers.  He  exhibited  the  novel 
spectacle  of  a  peer,  iinassisted  by  counsel  or  attorney,  appear- 
ing to  plead  his  own  cause.  The  decision  is  Aow  recognized 
as  undoubted  law,  equally  preserving  the  immunities  of  the 
senator,  and  the  rights  of  the  unprivileged  subject. 

In  another  judgment  (The  King  v.  Wright,  8  T.  R.  p.  293) 
he  appears  to  have  pushed  those  privileges  to  an  unwarrant- 
able extent.  A  rule  having  been  obtained,  calling  on  the 
defendant  (a  bookseller)  to  show  cause  why  a  criminal  in- 
formation should  not  be  granted  against  him  for  printing  and 
publishing  a  libel  on  J.  Home  Tooke,  his  counsel  produced 
an  affidavit,  in  which  he  stated  that  the  charge  on  Mr.  Home 
Tooke  was  a  paragraph  contained  in  the  Report  of  the  Com- 
mittee of  Secresy  of  the  House  of  Commons,  a  literal  copy  of 
which  he  had  published,  and  that  he  did  not  publish  the 
Report  with  a  view  to  calumniate  Mr.  Home  Tooke.  The 
Court  called  upon  the  prosecutor  to  support  the  rule.  The 
paragraph  complained  of,  and  which  was  contained  under  the 
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head  "  Attempts  to  assemble  a  Convention  of  the  People  in 
England/'  was  as  follows :  '^  Some  of  the  persons  so  arrested 
were  prosecuted  for  high  treason.  A  grand  jury  for  the 
county  of  Middlesex  found  a  bill  against  Thomas  Hardy,  the 
secretary  of  the  London  Corresponding  Society,  and  eleven 
others,-  three  of  the  persons  so  indicted,  viz.  Thomas  Hardy, 
John  Home  Tooke  and  John  Thelwall  were  tried,  and  on 
their  trials  were  acquitted  of  the  chaise  in  the  indictment. 
But  the  evidence  given  on  those  trials  established  in  the 
clearest  manner  the  grounds  on  which  the  Committees  of  the 
two  Houses  of  Parliament  had  founded  their  Reports  in  1794, 
and  showed  beyond  the  possibility  of  doubt,  that  the  views  of 
these  persons  and  their  confederates  were  in  their  nature  conir 
pletely  hostile  to  the  existing  government  and  constitution 
of  this  kingdom,  and  went  directly  to  the  subversion  of  every 
established  and  legitimate  authority." 

Erskine  and  Warren,  in  support  of  the  rule,  contended  that 
*'  the  House  of  Commons  themselves  were  not  justified  in 
directing  or  giving  a  sanction  to  the  publication  of  this  libel 
on  Mr.  H.  Tooke  beyond  an  entry  on  its  own  Journals,  or  for 
the  use  of  the  members  of  the  House.  But  even  if  they 
possessed  such  an  extraordinary  power,  the  House  having,  in 
this  instance,  only  directed  an  entry  on  its  own  Journals,  and 
ordered  the  printing,  by  their  own  printer,  of  as  many  copies  of 
this  Report  as  were  sufficient  for  the  use  of  the  members  of  the 
House ;  that  did  not  give  the  defendant,  a  stranger,  the  right  of 
printing  and  circulating  copies  of  it,  so  as  to  furnish  him  with 
a  legal  defence  either  to  an  action  for  damages  or  to  an 
information  or  indictment  for  a  libel.  The  House  of  Com- 
mons were  not  justified  in  making  the  report  in  question, 
inasmuch  as  it  reflected  on  innocent  individuals.  It  is  the 
undoubted  right  of  every  subject  who  is  accused  of  a  crime 
to  be  tried  by  a  jury  of  the  country,  and  as  it  appeared  on  the 
former  part  of  this  very  paragraph,  that  Mr.  H.  Tooke  had 
been  acquitted  by  a  jury,  it  was  a  foul  libel  on  him  to  say  that 
he  was  guilty  of  the  crime  of  which  he  had  been  acquitted. 
In  the  case  of  R.  v.  Sir  W.  Williams,  where  an  information 
was  filed  against  the  defendant,  who  had  been  Speaker  of  the 
House  of  Commons,  for  publishing  a  libel — Dangerfield's 
Narrative — it  was  determined  by  this  Court,  that  the  defendant 
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was  not  justified  in  publishing,  though  he  had  published  as 
Speaker  and  by  order  of  the  House  of  Commons.  This 
determination  still  remains  in  force,  notwithstanding  several 
attempts  in  parliament  to  get  rid  of  it.  And  Sir  Robert 
Atkyns,  in  his  *  Treatise  on  the  Power,  Jurisdiction,  and  Pri- 
vilege of  Parliament,'  vindicates  the  legality  of  this  determi- 
nation. This  decision,  therefore,  proves  that  the  House  of 
Commons  themselves  cannot  justify  the  publishing  of  any 
matter  reflecting  on  an  innocent  individual. 

*^  But  even  if  the  House  of  Commons  cannot  be  called  to 
account  for  making  this  report,  they  could  not  sanction  the 
publication  of  it  beyond  an  entry  on  its  own  Journals,  and 
printing  copies  of  it  for  the  use  of  their  own  members.  In 
the  case  of  Lake  v.  King,  where  a  petition  was  presented  to  a 
committee  of  the  House  for  examination  of  grievances  reflect- 
ing on  the  plaintiff's  conduct,  and  the  defendant  distributed 
printed  copies  to  the  members  of  the  committee,  it  was  not 
pretended  that  the  defendant  could  distribute  the  copies  to 
other  persons  not  members  of  the  House,  and  this  Court 
said,  *  That  the  printing  with  intent  to  deUver  the  copies  to 
members  "of  the  committee  was  justifiable,  but  if  he  had 
delivered  them  to  others  it  would  be  otherwise.'  Now,  in 
this  case  the  defendant  has  published  copies  of  this  report 
for  general  circulation." 

Lord  Kenyon,  without  calling  on  the  other  side,  at  once 
pronounced  judgment.  "  This  is  an  application  for  leave  to 
file  a  criminal  information  against  the  defendant  for  publish- 
ing a  libel :  so  that  the  application  supposes  that  this  publi- 
cation is  a  libel.  But  the  inquiry  made  by  the  House  of 
Comrtions  was  an  inquisition  taken  by  one  branch  of  the 
legislature,  to  enable  them  to  proceed  further  and  adopt  some 
regulations  for  the  better  government  of  the  country.  This 
report  was  first  made  by  a  committee  of  the  House  of  Com- 
mons, then  approved  by  the  House  at  large,  and  then  com- 
municated to  the  other  House,  and  it  is  now  sub  judice;  and 
yet  it  is  said  that  this  is  a  libel  on  the  prosecutor.  It  is 
impossible  for  us  to  admit  that  the  proceeding  of  either  of  the 
Houses  of  Parliament  is  a  libel,  and  yet  that  is  to  be  taken 
as  the  foundation  of  this  application.      The  case  of  R.  v. 
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Sir  W.  Williams,  which  was  priiicipally  relied  upon,  hap- 
pened in  the  worst  of  times ;  but  that  has  no  relation  to  the 
present  case.  There  the  publication  was  the  paper  of  a 
private  individual,  and,  under  pretence  of  the  sanction  of  the 
House  of  Commons,  an  individual  published ;  but  this  is  a 
proceeding  by  one  branch  of  the  legislature,  and  therefore  we 
cannot  inquire  into  it.  I  do  not  say  that  cases  may  not  be 
put  in  which  we  would  not  inquire  whether  or  not  the  House 
of  Commons  were  justified  in  any  particular  measure;  if,  for 
instance,  they  were  to  send  their  serjeant-at-arms  to  arrest  a 
counsel  here,  who  was  arguing  a  case  between  two  indivi- 
duals, or  to  grant  an  injunction  to  stay  the  proceedings  here 
in  a  common  action,  undoubtedly  we  should  pay  no  attention 
to  it.  But  the  report  in  question,  being  adopted  by  the 
House  at  large,  is  a  proceeding  of  those  who  by  the  constitu- 
tion are  the  guardians  of  the  liberties  of  the  subject,  and  we 
cannot  say  that  any  part  of  that  proceeding  is  a  libel.  I  am 
therefore  clearly  of  opinion  that  this  rule  ought  to  be  dis- 
charged.'* 

Lawrence,  J.,  added : — "  It  is  of  advantage  to  the  public, 
and  even  to  the  legislative  bodies,  that  true  accounts  of  their 
proceedings  should  be  generally  circulated,  and  they  would 
be  deprived  of  that  advantage  if  no  person  could  publish  their 
proceedings  without  being  punished  as  a  libeller."  This 
judgment,  important  as  a  grave  decision  on  a  great  constitu- 
tional question,  derives  at  this  time  an  adventitious  interest 
from  the  opposite  doctrine  of  Lord  Denman,  and  the  conflict- 
ipg  opinions  of  the  profession.  While  thus  retentive  of  the 
privilege  of  the  nobiUty,  Lord  Kenyon  did  not  forget  his  own* 
Having  stated  opinions  not  very  palatable  to  some  of  the  peers, 
his  old  antagonist,  the  Earl  of  Carlisle,  threatened  to  bring  the 
subject  under  the  notice  of  the  House,  but  before  doing  so  he 
requested  the  Lord  Chancellor  Roslyn  to  communicate  with 
the  Chief  Justice  on  the  subject,  urgii^  him  to  attend  in  his 
place  and  explain.  The  Chancellor  had  scarcely  hinted  the 
wish,  when  Lord  Kenyon  took  fire:  ^'  Let  them  but  attempt 
to  touch  a  hair  of  the  head  of  the  Chief  Justice  of  England, 
and  I  will  soon  show  them  what  he  is  made  of."  His  opinion 
was  once  privately  requested  by  the  highest  authority  on  a 
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great  constitutional  question.  The  letter  and  answer^  though 
less  liberal  than  would  be  expected  in  the  present  day,  reflect 
high  credit  for  sincerity  and  straightforwardness  on  both  wri- 
ters. In  March  1796,  Lord  Kenyon  must  have  been  startled 
by  the  following  communication  from  the  king. 

"  Queen's  House,  March  7,  1795,  The  question  that  has  been 
so  improperly  patronized  by  the  Lord  Lieutenant  of  Ireland,  seems 
to  me  to  militate  against  the  Coronation  Oath,  and  many  existing 
statutes.  I  have  therefore  stated  the  accompanying  queries  on 
paper,  to  which  I  desire  the  Lord  Kenyon  will,  after  due  consider* 
ation,  state  his  opinion,  and  acquire  the  sentiments  of  the  Attor« 
ney-General  on  this  most  serious  subject." 

His  reply  was  forwarded  on  the  following  day. 

"  Lord  Kenyon  received  your  Majesty's  commands  when  he  was 
in  the  country.  He  came  immediately  to  town,  and  encloses  what 
has  occurred  to  him  on  the  question.  He  has  conferred  with  the 
Attorney-General,  and  believes  there  is  not  any  difference  in 
opinion  between  them.  They  are  neither  of  them  apprized  what 
was  the  extent  of  the  alteration  meditated  to  be  made  in  Ireland* 
Your  Majesty's  most  obliged  and  dutiful  subject,  Kenyon." 

The  conclusion  to  be  drawn  from  the  enclosed  documents, 
ably  reasoned  and  fully  furnished  with  authority,  was,  "  that 
so  long  as  the  king's  supremacy,  and  the  main  fabric  of  the 
Act  of  Uniformity,  the  doctrine,  discipline,  and  government 
of.  the  church  of  England,  are  preserved  as  the  national 
church,  and  the  provision  for  its  ministers  kept  as  an  appro- 
priated fund,  it  seems  that  any  ease  given  to  sectarists  would 
not  militate  against  the  Coronation  Oath  or  the  Act  of  Union* 
Though  the  Test  Act  appears  to  be  a  very  wise  law,  and  in 
point  of  sound  policy  not  to  be  departed  frcnn,  yet  it  seems 
that  it  might  be  repealed  or  altered  without  any  breach  of  the 
Coronation  Oath  or  Act  of  Uniqn."  George  the  Third,  after 
a  slight  interval,  sent  a  further  query. 

"  The  King  is  much  pleased  with  the  diligence  shown  by  the 
Lord  Kenyon  in  answering  the  questions  proposed  to  him,  and 
wishes  his  further  opinion  on  the  state  of  the  question  in  Ireland, 
as  drawn  up  by  a  right  reverend  prelate  of  that  kingdom,  and  on 
the  petition  of  the  Roman  Catholics." 

The  king's  questions  were  somewhat  evasively  but  tersely 
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answered  by  the  cautious  judge.  "  The  petition  expresses  ap- 
prehension of  proscription,  persecution,  and  oppression.  All 
grounds  of  such  apprehensions,  if  such  there  really  are,  may 
be  safely  removed,  if  the  late  benefits  which  the  petition  ad- 
mits have  not  removed  them,  without  endangering  the  Esta- 
blished Church,  or  violating  the  Coronation  Oath."  Between 
the  good  old  sovereign  and  the  chief  justice  there  always 
existed  the  best  possible  understanding,  for  there  was  much 
of  sterling  honesty  and  stubborn  principle  in  the  two  cha- 
racters which  could  not  but  attract  them  to  each  other. 
Lord  Kenyon  would  often  take  occasion,  with  more  zeal 
than  judgment,  to  express  his  loyal  feelings.  Once,  after 
a  warm  effusion  of  attachment,  he  remarked,  "  The  king 
might  say  with  Samuel,  *  Whose  ox  have  I  taken  ?  whose 
ass  have  I  taken  ?  whom  have  I  defrauded  ?' "  His  cita- 
tion of  Scripture  is  almost  as  quaintly  applicable  as  that  of 
the  old  admiral  Sir  Charles  Wager,  who,  in  answer  to  a  ques- 
tion of  William  III.  impatient  of  his  scruples  at  sailing 
_"  Did  you  ever  hear  of  a  king  being  drowned  V  replied  with 
his  usual  gravity,  "  Yes,  please  your  Majesty,  Pharaoh,  king 
of  Egypt!" 

We  must  now  return  with  the  loyal  and  worthy  judge  to 
his  Court  of  King's  Bench.  We  have  made  several  extracts 
from  his  judgments,  to  enable  even  the  unprofessional  reader 
to  appreciate  their  general  excellence ;  but  the  lawyer  alone 
can  fully  value  them  ,•  and  the  more  profound  his  reading,  the 
more  deep  will  be  his  admiration.  One  of  the  best  in  our  day, 
Charles  Butler,  than  whom  there  could  not  sit  in  the  critic's 
chair  a  more  competent  judge,  ^after  praising  Lord  Kenyon's 
intuitive  readiness,  complains  that  *'  he  seldom  exhibited 
the  intermediate  patient  discussion.  The  consequence  was, 
that  though  the  decision  was  right,  the  ground  of  it  was 
sometimes  obscure,  and  the  objections  to  it  in  the  minds  of 
the  hearers  were  not  always  removed.  This  lessened  the  merit 
of  his  adjudications,  but  they  are  most  deservedly  held  in 
the  highest  respect,  and  considered  of  the  highest  autho- 
rity." At  Nisi  Prius  he  never  brought  a  book  with  him  into 
Court  to  refer  to,  a  practice  not  unusual  with  the  other 
judges  on  the  bench.  The  extent,  as  well  as  the  arrangement 
of  his  legal  knowlege,  required  no  such  assistance.     His  de- 
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cisions,  though  hastily  formed,  were  almost  without  exception 
correct,  and  i*emain  as  good  law  to  this  day.  With  such  dili- 
gence did  he  pursue  his  daily  labours,  that  he  was  often  able  to 
get  through  twenty-five  or  twentynsix  causes  to  the  entire  sa- 
tisfaction of  the  Court,  and  (if  that  were  possible)  of  the  suitor. 
Exactly  at  nine  every  morning  he  would  take  his  wonted  seat, 
extending  the  time  to  half-past  nine  as  an  especial  favour, 
when  the  l^al  corps  had  to  borrow  some  hours  from  the 
morning  for  the  perfecting  of  their  military  exercise.  He  con- 
tinued without  interruption,  instant  in  season  and  out  of  sea- 
son, at  his  legal  duties,  till  the  Home  Summer  Circuit  of  1800, 
when  the  startling  tidings  of  the  dangerous  illness  of  his 
eldest  son  reached  him,  and  he  hurried  down  to  FUntshire  to 
sit  by  the  sick  bed.  His  son  died,  and  he  returned  to  his 
Court  an  altered  and  sorrow-stricken  man.  At  the  close  of 
Michaelmas  Term  he  again  withdrew  into  Wales,  in  the  vain 
attempt  to  dissipate  his  grief  for  the  loss  \  Mr.  Justice  Le  Blanc 
presiding  in  his  stead  at  the  sittings.  It  must  have  been  a 
deep  and  heavy  grief  which  could  compel  the  veteran  lawyer 
to  quit  his  post  even  for  a  short  interval ;  and  though  the 
quiet  produced  a  temj5orary  restoration  of  health,  his  strength, 
shaken  by  anxiety,  was  already  sinking  beneath  the  weight  of 
years.  His  life  had  been  one  of  constant  care  and  labour, 
he  was  now  tottering  to  the  extreme  span,  and  seeking  in 
vain  from  inaction  the  needful  repose  of  health.  During  Hilary 
Term,  1802,  he  was  only  able  to  take  his  seat  in  Court  for  a 
single  day ;  he  was  recommended  by  the  physician  to  try  the 
air  of  Bath,  and  migrated  there  to  die.  His  death  was  owing 
to  a  complete  decay  of  nature.  For  many  weeks  he  scarcely 
took  any  nourishment  or  had  any  sleep  ;  still  he  was  subject 
to  little  or  no  pain,  and  died  perfectly  composed,  resigned, 
and  grateful.  He  was  buried  in  the  family  vault  at  Greding- 
ton,  and  the  long  epitaph  which  commemorates  his  worth  con- 
tains more  truth  than  is  usual  in  lapidary  inscriptions. 

The  eulogium  pronounced  on  Sir  Leoline  Jenkins  by  his 
faithful  chronicler  may  be  transferred  to  Lord  Kenyon,  with  as 
much  truth  in  many  of  its  features,  as  if  he  had  sat  for  the  por- 
trait. Of  whom  could  it  be  said  with  less  fear  of  contra- 
diction that  *^he  was  a  man  of  excellent  piety  and  unaffected 
devotion — that  he  did  not  use  his  religion  as  a  cloak  to  cover 
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6r  keep  him  warm^  but  was  early  acquainted  with  religious 
principles  and  practices ;  and  through  the  whole  course  and 
tenor  of  his  life  was  a  serious  and  sincere  Christian,  of  a 
strong  and  masculine  piety,  without  any  mixture  of  enthu- 
siasm or  superstition  ?"    He  was  regular  in  his  attendance  at 
the  parish  church,  joined  ferrently  in  the  responses,  staid  to 
partake  humbly  of  the  sacrament,  and  was  scrupulous  in  the 
performance  of  his  private  devotions^    Of  none  could  it  be  af^ 
firmed  more  unreservedly  that  he  was  'impartial  in  the  distri* 
button  of  justice,  without  respect  of  persons  or  opinions ;  that 
he  was  not  only  just  between  man  and  man  in  all  ordinary 
cases,  but  also  where  his  intimate  friend,  his  patrons,  his  ene- 
my, or  his  own  interest  interfered  ; — for,  in  a  word,  he  seemed 
to  have  loved  justice  ad  his  life,  and  the  laws  as  his  inherit- 
ance, and  acted  as  if  he  always  remembered  whose  image  and 
commissi(m  he  bore,  and  to  whom  he  was  accountable  for  the 
equity  of  his  decrees."    But  the  resemblance  between  the  two 
judges  appears  most  striking  when  we  enter  the  penetralia 
of  private  life.    "  Few  vacant  spaces,'*  says  tfie  biographer  of 
the  first  judge,  "  or  neglected  moments,  slipped  away  from 
him.     He  was  a  man  of  little  leisure,  and  of  no  sort  of  plea- 
sure, even  to  a  voluntary  abstinence  from  innocent  and  agree- 
able diversions,  and  in  many  things  of  life  exceeded  the  most 
rigid  stoic.    He  always  lived  in  a  sparing,  abstemious  way, 
that  he  might  be  best  fitted  for  business  and  the  duties  of  his 
employments.   As  he  constantly  went  to  rest  early,  so  he  rose 
early,  and  often  before  the  sun  in  the  midst  of  summer,  nature 
exacting  very  little  sleep  of  him.     He  was  frugal  and  tem- 
perate in  the  management  of  his  fortune,  and  was  an  enemy 
to  all  sorts  of  luxury  and  extravagance  at  a  time  when  there 
was  a  general  encouragement  given  to  it.*'  Lord  Kenyon  was 
up  at  six,  and  in  bed  generally  at  ten,  apportioning  nearly  the 
whole  of  the  immediate  time  to  business,  for  his  recreation 
bad  but  a  scanty  measure  of  the  day,  and  he  gave  no  space 
whatever  to  dissipation.  •  He  took  no  zest  in  the  pleasures  of 
the  table,  preferred  the  plainest  and  most  simple  food,  and 
drank  little  wine.     His  joys  and  cares  all  radiated  home- 
wards ;  his  sense  of  happiness  was  thoroughly  domestic.    He 
was  faithful  to  his  conjugal  vows  to  the  extent  of  being 
deemed  uxorious ;  and  die  depth  of  his  affection  for  his  chiU 
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dren  is  bat  too  &taUy  attested  in  the  last  years  of  bis  life.  Of 
his  frugal  and  almost  primitiTe  style  of  liying  a  cnnons  tiait 
has  been  recorded.  A  gentleman,  who  had  soM  Lord  Kenyon 
his  honse  at  the  Marsh  Gate,  near  Richmond,  and  where  he 
was  wont  to  pass  his  Sundays  in  Term,  wished  to  look  at  his 
old  residency  and  was  readily  admitted  by  the  housekeeper* 
On  the-table  of  the  sitting-room  he  saw  some  books — ^the 
Bible,  Epictetus,  and  the  Whole  Duty  of  Man.  ''  They 
come  down  here  on  a  Saturday,**  said  the  old  woman,  "  and 
bring  a  shoulder  or  leg  of  mutton  with  them,  which  serves  for 
the  Sunday  dinner."  This  proof  of  abstemiousness  in  the 
Chief  Justice  beats  the  story  of  Andrew  Marvel  and  his  mut- 
ton. The  long  vacations  of  the  learned  lord, "  solicitse  solatia 
vitse,"  were  usually  spent  at  Oredington,  in  Flintshire,  where 
he  had  built  a  handsome  residence  among  the  friends  and 
scenes  of  his  youth.  He  was  town4>red,  and  had  no  relish 
for  field  sports,  but  dabbled  a  little  in  farming,  took  an  inte-* 
rest  in  turnpike  meetings  and  justice  business,  and  gained  the 
esteem  of  his  neighbours  by  volunteering  to  d^de  their 
l^al  doubts  and  difficulties.  No  part  of  North  Wales  is  un> 
prolific  in  law-suits ;  and  the  worthy  judge  would  take  a  sly 
pleasure  in  extinguishing  litigaticm  in  embryo,  and  committing 
the  cruel  act  (such  even  poachers  would  deem  it)  of  crush- 
ing an  attorney  in  the  shell.  The  honest  Welshmen  had,  it 
is  true,  a  prop^  contempt  for  cheap  law ;  but  the  judgments 
of  a  chief  justice,  clothed  in  ermine,  won  their  high  regard, 
and  many  were  the  heart-bumings,  feuds,  and  jealousies 
which  he  appeased  by  his  zealous  arbitration. 

Of  his  anxiety  not  to  damage  professional  reputaticm,  we 
have  heard  an  amusing  instance.  A  case  on  some  first  prrn- 
ciple  of  law,  whether  the  half-blood  could  inherit  in  preference 
to  kin  next  in  degree,  had  been  submitted  to  a  provincial 
counsel  at  Chester  (the  city  is  more  fortunate  now  in  its  legal 
advisers),  who  pronounced  preremptorily  in  favour  of  the 
claim.  Mr.  Serjeant  Hill  gave  a  short  but  emphatic  opinion 
to  the  contrary.     Lord  Kenyon  was  referred  to  in  this  conflict 

of  authorities :  "  Mr.  M "  (naming  the  country  gentleman) 

^*  is  no  doubt  a  good  common  lawyer,  and- in  common  sense 
there  is  great  force  in  what  he  says ;  but,  without  discussing 
bis  reasons,  I  must  say  brother  Hill  is  right  in  point  of  law.'' 
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Had  he  caught  any  unfortunate  tyro  committing  a  blunder 
equally  grievous  in  his  own  proper  domain^  witiiin  the  con- 
fines of  Westminster  Hall,  he  would  have  shown  the  novice 
little  mercy ;  but  it  did  not  accord  with  his  notions  of  rigid 
justice  to  disparage  a  professional  man's  reputation,  and  ef- 
fectually diminish  his  practice  when  not  brought  regularly  to 
his  cognizance.  We  have  seen  that  he  was  severe  to  the  pro- 
fession* Instances  of  kindness  are,  however,  scattered  here 
and  there, — little  acts  of  good  nature,  and  right  feeling,  which 
form  an  agreeable  relief  to  the  general  harshness  that  per- 
vaded his  deportment.  Mr.  Adair,  in  his  amusing  book,  the 
Clubs  of  London,  gives  a  specimen  of  Lord  Kenyon  in  his 
better  mood. 

"  An  old  coach  came  rumbling  along  and  overtook  me  on 
the  road  to  London  from  Richmond.  It  was  one  of  those 
vehicles  that  reminded  me  of  a  duke  or  marquis  under  the  old 
regime  of  France,  rivalling  in  indigence  and  want  the  faded 
finery  of  his  wardrobe.  Its  coronet  was  scarcely  discoverable, 
and  its  gildings  were  mouldy;  yet  it  seemed  tenacious  of 
what  little  remained  of  its  dignity,  and  unwilling  to  subside 
into  a  mere  hackney-coach.  I  believe  I  might  have  looked 
rather  wistfully  at  it,  (I  was  then  a  poor  barrister,  briefless 
and  speechless  in  the  back  rows  of  the  Court,)  when  I  per- 
ceived a  head  with  a  red  night  cap  suddenly  pop  out  from  the 
window,  and  heard  myself  addressed  by  name  with  the  offer 
of  a  cast  to  London.  It  was  Lord  Kenyon.  He  made  the 
journey  quite  delightful  by  charming  anecdotes  of  the  bar  in 
his  own  time,  of  Jack  Lee,  Wallace,  Bower,  Mingay,  Howorth; 
the  last  of  whom  was  drowned,  he  said,  on  a  Sunday  water 
excursion  in  the  Thames.  The  good  old  man  was  evidently 
affected  by  the  regrets  which  his  name  awakened,  and  they 
seemed  the  more  poignant,  because  his  friend  was  called  to 
his  account  in  an  act  of  profanation.  '  But  it  was  the  sin  of 
a. good  man,'  he  observed,  ^and  Sunday  was  the  only  day 
which  a  lawyer  in  full  business  could  spare  for  his  recreations.' 
He  defended  Erskine  against  some  illnatured  animadversions. 
Erskine's  nonsense  would  set  up  half  a  dozen  such  men  as 
run  him  down.  *  His  private  irregularities,'  he  remarked  im- 
patiently, *  are  mere  spots  in  the  sun.'  "  Dark  spots  there 
latterly  were  indeed,  but  not  curiously  scanned  by  the  profes-. 
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sion,  for  his  joyous  spirit  bad  diffused  general  warmth  and 
life  among  them,  and  they  would  not  gaze  upon  his  faults- too 
closely. 

It  seems  strange  that  little  acts  of  kindness,  such  as  these 
we  have  noticed,  should  be  in  general  so  lure,  for  they  are  re- 
membered with  pleasure,  and  performed  at  how  small  a  cost ! 
Dr.  Dibdin  has  recorded  his  gratitude  for  a  very  trifling  mark 
of  attention  which  Lord  Kenyon  paid  him  when  a  student,  but 
which  swelled  into  a  favour  when  the  awful  distance  between 
the  Chief  Justice  and  the  law  apprentice  are  considered :— "  It 
was  usually  my  good  fortune,"  says  the  reverend  biblio- 
grapher, ("  being  very  regular  in  my  attendance,)  to  obtain  a 
standing  place  just  above  Erskine  and  Mingay,  who  after  a 
short  time  seemed  to  recognize  and  to  nod  to  me.  The  Chief 
Justice  sat  close  by.  One  day,  on  retiring,  he  accosted  me, 
and  said,  *  Well  young  gentleman,  when  do  you  intend  to  be- 
come one  of  us  V  I  replied  unhesitatingly,  but  respectfully, 
*  I  should  like  it  very  much,'  *  Try  then  !'  was  the  immediate 
rejoinder."  He  did  try,  in  pursuance  of  this  encouraging  in- 
vitation, but  those  dangerous  Circes — rare  and  costly  books 
— allured  him  from  his  troth  to  the  law,  and  he  chose  another 
help-mate. 

To  a  more  humble  class  in  the  profession -^attornies'  clerks 
— Lord  Kenyon  often  showed  forbearance  and  kindly  feeling. 
He  had  been  a  clerk  himself,  and  would  venture  to  play  with 
the  cubs  before  their  claws  were  grown.  Soon  after  his  ap- 
pointment as  Master  of  the  Rolls,  he  was  listening  attentively 
to  a  young  clerk,  on  whom  the  duty  had  fallen  of  reading  to 
him  the  conveyance  of  an  estate,  and  who  on  coming  to  the 
word  "  enough  "  pronounced  it  "  enow."  His  Honor  imme- 
diately interrupted  him,  "Enough,  according  to  'the  vernacular 
idiom,  is  pronounced  enuff,  and  so  must  all  English  words 
which  end  in  ough;  as  tough,  rough,  cough."  The  clerk 
.  bowed,  blushed,  and  went  on  reading  for  some  time,  when 
(lo  !  the  danger  of  a  comprehensive  rule)  coming  to  the  word 
plough,  he,  with  a  raised  voice  and  a  penetrating  glance  at 
his  Honor,  called  it  "  plutf,"  The  great  lawyer  stroked  his 
chin,  and  with  a  smile  candidly  said,  ^^  Young  man,  I  sit  cor- 
rected." In  this  instance  he  merely  showed  good  sense  and 
command  of  temper.     Another  benefited  by  his  kindness  in 
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a  matter  of  Bome  moment.  A  young  man  of  the  name  of 
Crabtree,  who  had  just  coiqmenced  ftendng  hie  articles  at 
Halesworth,  in  Suffolk,  being  anxious  to  procure  the  best 
advice  for  the  prosecution  of  his  legal  studies,  took  a  rcure  and 
somewhat  presumptuous  course  of  writing  to  the  Chief  Jus* 
tice,  and  requesting  his  advice.  He  suspected  from  the  sig- 
nature that  it  was  an  impertinent  hoax,  and  would  have  laid 
aside  the  letter  in  silence,  had  he  not  chanced  to  mention  the 
circumstance  in  a  casual  conversation  to  lord  Thurlow,  and 
ascertained  from  that  nobleman,  who  was  accurately  ac- 
quainted with  this  part  of  the  country,  that  there  was  an  in- 
dividual of  the  name  and  profession  described.  He  wrote  in 
consequence  some  very  sound  and  very  kind  advice.  But  the 
modest  letter  of  the  ambitious  student,~the  *'  Open  Sesame  " 
to  Lord  Kenyon's  favour,— with  his  frank  and  valuable  reply, 
possess  sufficient  general  interest  to  warrant  our  inserticm. 
Though  very  few  of  our  younger  professional  reader^  could 
fancy  they  had  written  such  a  letter,  each  may  imagine  the 
answer  to  be  addressed  to  himself. 

"  My  Lord, 

•*  I  am  a  young  man  about  to  enter  into  the  profession  at 
the  head  of  which  you  preside  with  such  distinguished  eminence, 
and  am  desirous  of  moving  in  the  sphere  I  am  placed  in  with  as 
much  credit  as  it  will  admit  of.  To  gain  a  competent  knowledge 
of  tlie  spirit  and  principles  oi  the  law  must  be  most  essentially  ne- 
cessary to  the  pure  practice  of  it;  and  I  am  now  induced  by  the 
accounts  I  have  always  heard  of  your  lordship's  goodness,  humbly 
to  request  that  you  will  be  pleased  to  honour  me  so  much  as  to 
communicate  to  me  the  course  of  reading  necessary  to  be  pursued 
in  order  to  attain  so  desirable  an  end. 

''  The  mind  without  a  guide  to  direct  its  exertions  is  like  a  tra- 
veller on  a  pathless  desert, — ^bewildered  and  confused :  it  proceeds 
without  knowing  whither,  and  perhaps  sinks  in  the  pursuit  of  that 
which,  by  timely  assistance,  it  might  have  attained  with  pleasure. 
Your  lordship  will  certainly  be  astonished  at  my  presumption,  yet 
I  trust  you  will  not  wonder  at  the  reason  of  it.  It  is  natural  for  a 
man  eager  after  knowledge  to  wish  to  take  it  from  the  purest  source. 
Common  sense  pointed  out  your  lordship. 

*^  If  your  lordship  should  not  consider  it  beneath  your  dignity  to 
take  notice  of  this  letter,  I  should  have  reason  to  consider  it  the 
happiest^  circumstance  of  my  life  to  have  experienced  your  con- 
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descending  goodness.  If,  on  the  contrary,  you  should  smile  at  my 
folly,  or  be  ofiended  at  my  presumption,  I  shall  he  sufficiently 
punished  by  silence  and  neglect.  Humbly  intreating  your  lord- 
ship's forgiveness  for  having  thus  long  obtruded  on  your  valuable 
time,  I  beg  leave  to  subscribe  myself 
**  Your  lordship's 

Most  devoted  and 

Obedient  humble  servant, 
"  Halestvorth^  Suffolk.  «  Robert  Crabtree." 

The  following  is  Lord  Kenyon's  answer : — 
"  Sir, 

"  I  am  afraid  you  have  concluded  before  this  time  I  declined 
to  answer  your  letter.  To  say  the  truth,  I  had  some  suspicion  that 
the  letter  did  not  come  from  a  real  person ;  but  being  convinced  of 
that,  I  do  not  delay  to  write  to  you.  I  wish  it  was  in  my  power  to 
propose  any  plan  that  you  could  rely  on.  The  truth  is,  that  in  the 
study  of  the  law  a  mass  lies  before  th«  student,  enough  to  deter 
young  minds,  and  they  are  lefl  to  hazard  in  which  road  to  proceed. 

*'  I  would  advise  you  to  read  very  carefully  Blackstone^s  Com- 
mentaries, and  if  you  have  the  perseverance  to  go  through  it  two 
or  three  times,  I  believe  it  would  be  of  great  use.  After  this  you 
may,  perhaps,  with  some  advantage,  read  Serjeant  Hawkins'  Abridg- 
ment of  Coke's  Littleton,  and  then  proceed  tor  Coke's  Littleton, 
accompanying  that  arduous  task  with  reference  to  the  Abridgment  I 
liave  mentioned,  which  will  point  out  to  you  those  points  of  that 
vast  work  which  are  now  rather  obsolete.  When  you  have  done 
this^  you  will  read  the  moce  modern  reports ;  Sir  James  Burrows', 
Mr.  Douglas',  Mr.  Cowper's,  and  the  Term  Reports ;  and  in  equity, 
the  first  volume  of  Equity  Cases  Abridged,  Mr.  Cox's  edition  of 
Peere  Williams,  Hawkins'  Reports  in  the  time  of  Lord  Talbot,  and 
Precedents  in  Chancery.  By  the  time  this  is  done,  you  will  be  as 
good  a  judge  as  I  am,  how  to  go  on.  If  you  mean  to  come  to  the 
bar,  I  would  advise  you  to  go  to  some  able  special  pleader,  but  you 
will  inform  yourself  who  answers  that  description,  as  much  igno- 
rance now  mixes  in  that  profession.  Conveyancing  will  be  learned 
in  the  office  you  are  placed  in,  and  by  referring  to  Horsman's  or 
other  books  of  precedent ;  and  the  poor  law  and  sessions  business 
from  Mr,  Const's  late  book  and  Burn's  Justice. 

"  I  heartily  wish  you  success,  and  that  you  may  deserve  it  by 
acting  honourably  in  the  prosecution  of  your  profession. 

"  Your  humble  servant, 

May  18,  1793.  "Kenton." 
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It  would  have  been  fortunate  for  the  noble  Lord's  popu- 
larity had  these  "  mollia  tempora  fandi,"  these  acts  and 
tokens  of  gmciousness,  been  more  frequent ;  but  they  were  the 
exceptions^  not  the  rules,  of  his  conduct  to  the  profession. 
The  prevailing  defect  in  his  private  character, — a  too  rigid 
love  of  economy, — materially  contributed  to  enhance  their 
dislike.  He  had  learned  habits  of  frugality  at  the  table  of 
the  Nantwich  attorney,  who  is  the  original  of  the  now  well 
known  story,  when  the  cook  told  her  nicely  calculating  master 
on  his  asking — "  Have  you  brothed  the  clerks  ?"  "  I  have !" 
"  Then  broth  them  again  ;"  and  these  habits  had  become  too 
inveterate  to  be  laid  aside,  even  when  he  should,  in  respect  to 
his  station,  and  from  motives  of  worldly  wisdom,  if  not  hospi- 
tality, have  discarded  them.  The  appointment  of  Chief  Jus- 
tice should  be  supported  with  a  certain  degree  of  attention 
to  appearances  in  the  person  and  establishment  of  him  who 
fills  it.  Custom  has  annexed  to  it  the  expectation  of  some 
appropriate  parade  as  necessary  to  impress  on  the  com- 
mon people,  a  becoming  respect  for  the  oflSce.  This  had 
always  been  the  course  adopted  by  Lord  Kenyon's  prede- 
cessors, has  been  followed  by  his  successors,  and  was  never 
departed  from  but  by  him.  By  discarding  parade,  he  banished 
expense,  and  with  it,  to  him,  its  attendant  evils.  The  Bar, 
with  professional  pride,  complained  that  to  that  consideration 
he  sacrificed  all  the  respect  which  appearances  confer  on  his 
high  office.  They  had  also  just  cause  to  be  offended,  that, 
with  his  large  income,  he  would  not  conform  to  the  custom  of 
the  judges  of  assize  entertaining  at  their  private  tables  the 
members  of  the  circuit  they  were  about  to  go.  Nor  when 
they  did  meet  on  rare  occasions  at  his  lordship's  lodgings  on 
circuit,  could  it  be  said  that  his  convivial  powers  compensated 
for  the  common  fare,  and  worse  than  common  circuit  wine. 
The  spirit  of  detraction  can  go  no  farther.  Those  light  allu- 
sions which  are  sometimes  hazarded,  and,  however  improper, 
allowed  to  pass  in  moments  of  convivial  pleasantry  at  the 
High  Jinks  of  an  assize  town,  could  obtain  from  the  grave 
judge  not  the  slightest  indulgence.  "  I  recollect,"  says  Espi- 
nasse,  who  does  not  appear  to  have  borne  in  his  mind  the 
pleasant  reminiscences  of  a  frequent  and  contented  guest,  "  I 
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recollect  the  ludicrous   but  unexpected  reception  which  a 
member  of  the  circuit  met  with,  on  telling  him  the  following 
anecdote  of  Chief  Baron  Yelverton,  of  the  Court  of  Exchequer 
in  Ireland.    The  Baron  once  went  a  Lent  circuit,  and  one  of 
the  assize  towns  happened  to  be  where  one  of  his  college  co- 
temporaries  was  beneficed.     The  reverend  gentleman,  anxious 
to  make  a  display  of  his  zeal  and  talents,  and  at  the  same 
time  to  show  his  respect  for  the  Chief  Baron,  asked  permis* 
sion  from  the  sheriff  to  preach  the  assize  sermon  before  the 
judges,  and  his  request  was  granted.     It  was  in  the  month  of 
March,  and  the  weather  was  intensely  cold.     The  sermon  was 
immensely   long,   and   the    Chief   Baron   most  annoyingly 
chilled.     When  the  service  was  over,  the  preacher  descended 
from  the  pulpit  seemingly  highly  satisfied  with  his  own  per»- 
formance,  and  came  to  the  judge  full  of  joyful  expectation. 
'  Well,  my  lord,  how  do  you  like  the  sermon  V    *  Wonder- 
fully, my  dear  friend,'  replied  Yelverton,  'it  was  like  the 
peace  of  God,  it  passed  all  understanding,  and  like  his  mercy, 
I  thought  it  would  have  endured  for  ever.'"    This  jocular 
narrative  was  chilled  by  hearing  Lord  Kenyon,  in  an  under 
tone,  pronounce  the  words,  "  Very  immoral."    The  palm  of 
wit  must  remain  with  the  Irish  judge,  and  with  the  English 
that  of  decorum. 

The  wicked  wags  of  the  profession  avenged  themselves  for 
these  slights  by  severe  and  clever  jests  at  the  expense  of  their 
saving  chief.  A  brother  lawyer  having  mentioned  to  Jekyll 
that  he  once  went  down  into  Lord  Kenyon 's  kitchen  and  saw 
-  the  spits  as  bright  and  unused  as  when  they  came  from  the 
maker,  "Why  do  you  mention  his  spit,*'  said  Jekyll, "  when  you 
know  nothing  turns  upon  that  V*  Upon  another  occasion  the 
same  punning  satirist,  with  reference  both  to  his  petulance 
and  penuriousness,  said, ''  It  is  Lent  all  the  year  round  in  his 
kitchen,  and  passion  week  in  his  parlour.'*  The  appearance 
of  his  town  and  country  residence,  lonely  and  dark,  were 
commented  upon  as  too  characteristic  to  bring  the  truth  of 
this  conjecture  into  question.  The  house  at  the  Marsh  Gate, 
half  a  mile  on  this  side  Richmond,  exhibited,  and  still  exhibits, 
a  perfect  specimen  of  a  domestic  economist's  abode,  flanked  by 
a  muddy  duck- pond,  with  mouldering  walls,  and  every  appear- 
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ance  of  desolaition,  reminding  the  passenger  of  the  passage  in 

the  poet. 

^'  Benighted  wanderers  the  forest  o'er, 
Cursed  the  saved  candle,  and  unopened  door ; 
While  the  gaunt  mastiff,  growling  at  the  gate^ 
Affrights  the  beggar,  whom  he  longs  to  eat." 

Nor  was  the  front  of  bis  town  manidon  in  Lmcoln's  Inn, 
afterwards  tenanted  by  Lord  Erskine,  more  inriting.  It  vfras 
the  large  and  lofty  house  which  was  lately  the  Verulam  Cltib 
House*  Thfe  windows  were  of  an  tinnstial  shape,  and  the 
light  struggled  through  the  dusty  panes  with  diflSculty. 
That,  aiid  the  unusual  height  of  the  hotlse,  added  to  the 
gloom  which  enveloped  its  appearance,  refilled  Pope'd  de* 
scription : 

**  Like  some  lone  chartreux  stood  the  good  old  hall. 
Silence  without,  and  fasts  within  the  wall." 

A  hatchment  was  put  upon  this  edifice  after  Lord  Kenyon's 
death,  with  the  motto,  *^  Mors  janua  vita,''  the  last  letter 
written  a  by  a  mistake  of  the  painter.  This  was  pointed  out 
by  Jekyll  to  bis  successor,  and  by  no  means  good  friend.  Lord 
Ellenborough.  '^  Mistake,'"  said  his  lordship,  **  it  is  no  mis- 
take !  He  left  particular  directions  in  his  will  that  the  estate 
should  not  be  burdened  with  the  expense  of  adipthong  !"  The 
personal  appearance  of  Lord  Kenyon,  as  he  issued  forth  from 
this  congenial  mansion,  seemed  to  justify  the  severe  comment 
of  his  injured  and  sarcastic  successor.  We  may  cite  the  de- 
scription given  by  Mr.  Espinasse  with  the  more  confidence, 
since  his  testimony,  though  we  suspect  it  to  t)e  that  of  a  very 
unfriendly  witness,  has  met  with  abundant  confirmation. 
Though  not  poetical  himself,  Lord  Kenyon  seems  to  have  been 
the  cau3e  of  much  poetry  in  others.  "  On  entering  Guildhall, 
Pope's  lines  in  the  Dunciad  on  Settle,  the  poet,  came  across 
me,  and  I  quoted  them  involuntarily : 

'  Known  b^  the  bstnd  and  suit  whieh  Settle  wore, 
Hi*  only  suit  for  twice  three  years  and  more;' 

"  Erskihe  would  declare  that  he  remembered  the  green  coat 
of  this  raodfem  Lord  Momington  for  at  least  a  dozen  years. 
He  did  not  exaggerate  its  claims  to  antiquity.  When  I  last 
saw  the  learned  lord  he  had  been  Chief  Justice  for  nearly  four- 
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teen  years^  and  bis  coat  geemed  coeval  with  hig  appointment 
to  the  office.  It  must  have  been  originally  blacky  but  time 
had  mellowed  it  down  to  the  appearance  of  a  sober  green, 
which  was  what  Erskine  meant  by  his  allusion  to  its  colour. 
I  have  seen  him  sit  at  Guildhall  in  the  month  of  July  in  a 
pair  of  black  leather  breeches^  and  the  exhibition  of  shoes 
frequ^tly  soled,  affcMrded  equal  proof  of  the  attention  which 
he  paid  to  economy  in  every  article  of  his  dresa."  To  these 
unfortunate  shoes  Dr.  Dibdin  bears  a  similar  testimony. 
'^  Once,  in  the  case  of  an  action  brought  for  the  non-fulfil- 
ment of  a  contract  on  a  large  scale  for  shoes,  the  question 
mainly  was,  whether  or  not  they  were  well  and  soundly 
made  and  with  the  best  materials.  A  number  of  witnessejSi 
were  called.  One  of  them,  a  first-rate  character  in  the  gentle 
craft,  being  closely  questioned,  returned  contradictory  answers, 
when  the  Chief  Justice  observed,  pointing  to  his  own  shoes, 
which  were  regularly  bestriddeh  by  the  broad  silver  buckle  of 
the  day,  '  Were  the  shoes  any  thing  like  these  V  '  No,  my 
lord,^  replied  the  evidence, '  they  were  a  good  deal  better  and 
more  genteeler.'  The  Court  was  convulsed  with  laughter,  in 
which  the  Chief  Justice  heartily  joined."  But  we  should  not 
have  his  dress  complete  were  we  to  omit  the  black  velvet 
smalls,  worn  for  many  years,  and  thread -bare  by  constant 
fViction,  which  he  used  to  rub  with  most  painful  assiduity 
when  catechizing  or  brow-beating  a  witness.  For  the  whole 
man  was  in  polish  about  on  a  par  with  Sir  Fletcher  Norton, 
who,  when  pleading  before  Lord  Mansfield  on  some  question 
of  manorial  rights^  chanced,  unfortunately,  to  say,  "  My  lord, 
I  can  illustrate  the  point  by  an  instance  in  my  own  person, 
I  myself  have  two  little  manors.''  The  judge  immediately 
interposed  vnih  one  of  his  blandest  smiles,  ^'  We  all  know  it. 
Sir  Fletcher."^ 

'^  Lord  Kenyon's  equipage  was  in  perfect  keeping  with  his 
personal  appearance,  and  was  such  as  to  draw  down  the  sneer  of 
ill  nature,  and  the  regret  of  those  who  held  him  in  respect.  The 
carriage  which  conveyed  the  Lord  Chief  Justice  and  his  suite 
to  Westminster  Hall  (probably  the  identical  one  mentioned  by 

*  For  tbe  above  ilhstration,  afid  several  of  the  preceding  anecdotes,  we  are  in- 
debted to  the  kindness  and  happy  memory  of  James  Smith,  Esq.  one  of  the  authors 
of  tbe  "Rejected  Addresses." 
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Mr.  Adair)  had  all  the  appearance  and  splendour  of  one  of  those 
hackney  coaches,  which  are  seen  on  the  stand  with  a  coronet, 
and  supporters, — the  cast-ofF  carriage  of  a  peer,  or  foreign 
ambassador.  Though  the  seats  were  occupied  by  the  Lord 
Chief  Justice  himself  and  his  ofEcers  in  bags  and  sworfs,  the 
eye  was  involuntarily  directed  to  the  panel  to  look  for  the 
number  of  the  coach,  as  its  appearance,  and  that  of  the  horses 
which  drew  it,  confirmed  the  impression  that  it  had  been 
called  off  the  stand.  They  moved  with  the  most  temperate 
gravity,  and  seemed  to  require  the  frequent  infliction  of  the 
whip  to  make  them  move  at  all/' 

These  traits  are  minute,  but  not  without  interest,  as  tending 
to  develope  chamcter,  to  show  the  defect  in  those  minor  vir- 
tues and  outward  observances  which  rendered  Lord  Kenyon 
less  popular  in  society  than  so  good  and  great  a  man  must 
otherwise  have  been.  The  facetious  Sam  Foote,  when  he 
found  himself,  as  was  too  often  the  case,  transgressing  the 
bounds  of  decorum  on  the  stage,  used  to  affect  to  check  his. 
exuberance,  exclaiming,  "  Pleasant,  but  wrong :"  the  learned 
judge,  had  he  felt  disposed  to  pass  a  criticism  on  bis  general 
conduct,  might  have  transposed  the  admonition,  '*  Right,  but 
not  pleasant."  His  irreproachable  domestic  morals  and  strict 
probity  could  not  compensate  with  the  world  at  large  for  the 
small  neglects  and  sins  against  conventional  usage,  which 
brought  their  own  punishment,  a  more  than  sufficient  share  of 
contumely  and  reproach.  He  practised  the  rigid  good  faith 
of  the  executor,  who  handed  over  to  the  residuary  legatee  of 
thousands,  as  a  last  remnant,  the  sum  of  3Jrf.,  which  he  had 
found  in  an  old  drawer ;  and  might,  in  the  first  flush  of  youth, 
have  been  enrolled  an  Honorary  Member  of  the  Temperance 
Society,  and  President  for  Life  of  the  Society  for  the  Sup- 
pression of  Vice.  But  he  wanted  the  buoyant  spirit,  the 
gracious  manner,  the  happy  address,  the  gay  humour,  the  fes- 
tive temper,  which  made  his  proteg6,  Erskine,such  an  universal 
favourite.  There  was  the  sound  material  of  worth,  the  solid 
canvass  which  outlasts  the  gay  colours  of  skilful  art;  the 
rough  bar  of  gold  was  there,  though  crusted  over  and  dim 
with  rust.  We  question  the  truth  of  the  poet's  observation, 
taken  even  in  a  comprehensive  sense,  that — 

"An  honest  man  *s  the  noblest  work  of  God ;" 
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— else  should  we  rank  the  subject  of  this  memoir  among  the 
noblest  of  those  who  are  stamped  with  their  Maker's  image  ; 
for,  whilst  we  believe  that  a  more  able  lawyer,  sure  are  we 
that  a  more  honest  man,  never  entered  Westminster  Hall. 
T. 


ART.  IV.— MERCANTILE  LAW,  No. XXL— ON  MARINE  INSURANCE. 

Closely,  and  indeed  inseparately  connected  with  the  law  of 
merchant  shipping,  is  that  of  marine  insurance.  In  the  pro- 
secution of  a  mercantile  adventure  by  sea,  the  property  both 
of  the  ship-owner  and  the  merchant  is  exposed  to  dangers 
against  which  no  human  providence  can  guard, — to  wreck  and 
fire,  to  plunder  by  pirates,  and  occasionally  to  capture  by 
enemies.  In  the  losses  resulting  from  such  accidents,  each 
bears  his  part ;  for  against  these  perils  the  merchant,  as  we 
have  seen,  derives  no  protection  from  his  contract  of  affreight- 
ment. Few,  therefore,  would  be  found  hardy  enough  to  trust 
large  ventures  to  the  treacherous  keeping  of  the  waves,  did  not 
some  means  exist  of  averting  or  mitigating  the  consequences 
of  disasters  at  sea.^  Happily,  however,  a  method  has  been 
devised  which  dissipates  the  mischief  by  spreading  it  over  a 
large  surface,  and  in  effect  makes  many  contribute  to  repair  the 
loss  of  one ;  and  this  method  is  the  scheme  and  practice  of 
insurance. 

Insurance  is  an  application  of  the  doctrine  of  chances, 
equally  simple  and  admirable.      It  is  well  known  that,  by 

^  How  faithfbliy  does  old  Shylock  describe  the  precarious  natare  of  soch  adven- 
tures. "  Antonio/'  sa^'s  he,  *"  is  a  good  man ;  yet  bis  means  are  in  supposition. 
He  bath  an  argosy  bound  to  Tripolis  ;  another  to  the  Indies  ;  I  understand  more- 
over upon  the  Rialto,  be  has  a  third  at  Mexico,  a  fourth  for  England,  and  otiier  ven- 
tures he  hath  squandered  abroad*  But  ships  are  but  boards,  sailors  but  men  :  there 
be  land-rats  and  water-rats,  water-thieves  and  land- thieves ;  I  mean  pirates:  and 
then  there  is  the  peril  of  water,  winds  and  rocks.''  It  has  been  wittily  observed, 
in  a  recent  number  of  Blackwood,  that  it  is  to  be  lamented  that  the  distress  in  the 
celebrated  play  from  which  we  have  quoted,  turns  chiefly  on  embarrassments  with 
which  no  lawyer  can  seriously  sympathize.  Antonio,  he  says,  ought  to  have  in* 
lured  ;  for  by  this  simple  operation  all  difficulties  would  have  been  removed.  He 
might  have  raised  the  money  fur  Bassanio  by  pledging  the  policies,  and  when  the 
intelligence  was  received  of  the  wrecks,  he  might  have  at  once  abaudonrd  to  th^ 
fiudenvriters,  and  recovered  as  for  a  total  loss. 
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taking  a  sufficiently  large  average,  contingencies  of  every 
^  kind,  however  apparently  capricious  and  uncertain,  are  found 
to  settle  into  systems  and  obey  laws  which,  for  all  useful  pur- 
poses, may  be  regarded  as  constant*  In  short,  the  chance 
or  degree  of  probability  of  the  happening  of  any  event,  may  be 
fixed  with  a  degree  of  precision  which,  to  the  unreflecting, 
must  appear  not  a  little  wonderful.  Thus,  the  risks  to  which 
a  vessel  is  subject  in  the  course  of  a  long  navigation,  seem  at 
first  sight  scarcely  reducible  to  rule,  and  yet  extensive  expe- 
rience enables  those  who  are  conversant  with  such  matters,  to 
ascertain  the  fair  equivalent  for  an  indemnity  against  those  risks 
with  extraordinary  accuracy ;  insomuch  that  the  business  of 
marine  insurance  is  now  conducted  upon  principles  as  sound, 
and  with  as  just  an  expectation  of  reasonable  profit,  as  any 
other  branch  of  commercial  dealing. 

Viewed  legally,  insurance  is  a  contract  of  indemnity, 
whereby  one  party,  in  consideration  of  a  stipulated  sum,  un- 
dertakes to  guarantee  another  against  the  happening  of  cer* 
tain  contingencies,  or,  to  speak  with  more  precision,  to  make 
good  any  loss  which  he  may  sustain  by  the  happening  thereof; 
and  marine  insurance  is  that  branch  of  it  which  deals  with 
risks  in  the  prosecution  of  a  mercantile  voyage.  As  a  con- 
tract, it  plainly  fells  within  the  class  denominated  by  jurists 
"  aleatory ;"  that  is  to  say,  it  is  not  an  agreement  for  the 
interchange  of  actual  equivalents  as  between  the  parties,  but  is 
the  giving  of  a  less  sum  for  the  chance  of  receiving  a  greater* 
It  differs,  however,  in  principle  little,  if  at  all,  from  a  bargain 
and  sale ;  the  commodity  purchased  being  indemnity,  and  the 
price  the  sum  wliich  that  indemnity  is  worth.^  Jn  practice, 
the  price  is  termed  the  "  premium  of  insurance'' — suscepti 
pericuH  pretium — the  party  engaging  to  indemnify  is  "  the 
insurer,''  and  the  party  to  be  indemnified,  "  the  assured." 

At  what  partipular  period  the  method  of  m^ine  insurance 
was  first  adopted  into^  the  usage  of  maritime  states,  is  a  matter 
of  some  uncertainty.  Ingenious  attempts  have  been  made  to 
give  the  Romans  the  hoijopr  of  the  invention,*  but  the  result 

'  Pothier,'Trait6  d'Assurance. 

«  The  Preliminary  Discourse  to  Marshall's  Ins.  The  authors  to  whom,  without 
Naming  them,  reference  is  there  made,  seem  to  be  Loccenius  (De  Jure  Maritimo), 
Paffendorf,  and  Malynes.  . 
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of  investigations^  more  curious  perhaps  than  profitable,  seems 
to  be,  that  the  practice  first  grew  up  among  the  merchant 
traders  of  the  coasts  of  Spain  and  Italy/  abdut  the  beginning 
of  the  fifteenth  century,  and  if  a  particular  birtbrplace  must  be 
assigned,  that  Barcelona  has  the  fairest  claim  to  the  distinc- 
tion.^ That  England,  however,  was  not  backward  in  intro- 
ducing and  naturalizing  the  method,  is  demonstrated  by  the 
preamble  of  the  stat  of  43  Eliz.  c.  12^  cited  in  our  preliminary 
sketch,  in  which  the  practice  of  insurance  is  represented  as  an 
immemorial  usage  among  merchants :  and  indeed  the  manifest 
advantages  of  the  system,  which  are  clearly  and  fwcibly  set 
forth  in  the  same  preamble,  would  necessarily  insure  it  a  very 
general  and  immediate  adoption. 

Yet  however  undoubtedly  ancient  and  ejctensive  the  practice 
of  marine  insurance  in  this  country,  the  legal  doctrine  which 
concerns  it  as  a  contract  is  comparatively  new  to  oqr  jurispru- 
dence, the  reason  of  which  seemingly  strange  fiict  seems  to  be, 
that  for  a  long  period  the  cognizance  of  ^S^estiom-  arising 
therefrom  was,  in  a  great  measure,  if  not  wholly,  withdrawn 
from  the  ordinary  tribunals.  The  statute  of  Elizabeth  above 
referred  to,  recites,  that  '^  heretofore  assurers  have  used  to 
stand  so  justly  on  their  credits,  that  few  or  no  controversies 
have  arisen  tfaerecm ;  and  if  any  have  grown,  the  same  have 
from  time  to  time  been  ended  and  ordered  by  certain  grave 
and  discreet  merchants,  appointed  by  the  Lord  Mayor  of 
London  as  men,  by  reason  of  their  experience,  fittest  to  un- 
derstand and  speedily  to  decide  those  causes ;"  and  complain- 
ing that  attempts  were  making  'f  to  withdraw  firom  that  arbi- 
trary course  (that  is  to  say,  practice  of  arbitration,)  and  to  draw 
the  parties  assured  to  seek  their  monies  of.  every  several 
assurer  by  suits  commenced  in  her  majesty's  Courts,  to  their 
great  charges  and  delays,"^  the  statute  proceeds  to  invest 
the  Lord  Chancellor  with  authority  to  appoint  a  commission 
for  the  trial  of  insurance  causes.' 

*  Capmany,  (Memorias  Hiatoricaft  sobf«  la  Marina,  &c.  de  Barce|on9>)  torn.  i.  p; 
937  ;  and  see  Beckmann's  Hist,  of  Inventions,  vol.  i.  art;  Insurance. 

'  So  that  it  seems  this  is  a  reproach  of  ancient  standing. 

^  The  CQinposition  of  this  Court  was  well  imagined.  It  consiated  of  the  Judge  d^ 
the  Admiralty,  the  Recorder  of  Loudon,  two  doctors  of  the  civil  law,  two  cowmoo 
lawyers,  and  ^ight  discreet  merchont^^  or  any  five  of  them. 
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A  Court  of  Commissioners,  with  the  style  of  the  Court  of 
Policies  of  Assurance,  was  accordingly  established,  and  for 
many  years  exercised  the  functions  appropriated  to  it.  In  the 
reign  of  Charles  II.,  some  alteration  was  made  in  the  com- 
position of  the  bench,  and  its  powers  were  at  the  same  time 
considerably  enlarged ;  but  partly  from  inherent  vices  of  con- 
stitution,^  and  partly  from  the  continual  narrowing  of  its  juris- 
diction by  the  watchful  jealousy  of  the  superior  Courts,  it  gra- 
dually fell  into  disrepute,  and  finally,  about  the  beginning  of 
the  last  century,  was  altogether  superseded  by  the  tribunals  of 
Westminster  Hall. 

It  is  not  a  little  singular  that  no  trace  was  left  of  the  pro- 
ceedings of  this  Court ;  so  that  when  the  Courts  of  common 
law  assumed  their  jurisdiction  over  causes  of  insurance,  the 
judges  were  without  precedents,  and  had, no  other  guides  but 
the  principles  of  the  contract  and  the  established  practice 
among  merchants.  These  lights,  however,  were  sufficient  for 
the  cases,  neither  many  in  number,  nor  complex  in  principle, 
which  arose  and  were  decided  before  the  period  when  Lord 
Mansfield  was  elevated  to  the  chief  seat  in  the  Court  of  King's 
Bench.  It  happened,  however,  about  that  time,  that  a  new 
and  extraordinary  impetus  was  given  to  the  commerce  of  the 
country.  The  cases  which  presented  themselves  for  adjudi- 
cation on  commercial  engagements,  and  more  especially  on 
policies  of  assurance,  were  therefore  greatly  multiplied,  and 
the  high  reputation  of  Lord  Mansfield  naturally  attracted 
them  into  his  Court.  Under  these  circumstances  that  enlight- 
ened judge  had  recourse,  not  strictly  for  authority,  but  for 
guidance  and  information,  to  the  writings  of  foreign  jurists 
and  the  ordinances  of  other  maritime  states ;  and  with  the 
materials  thence  acquired,  and  by  the  aid  of  a  clear  and  com- 
prehensive understanding,  and  a  mind  naturally  equitable^  as 
well  as  richly  stored  with  the  principles  and  science  of  general 
jurisprudence,  he  in  a  few  years  reared  the  foundations  of  a 
system  of  insurance  law  which,  though  not  exempt  from  ble- 
mishes and  imperfections,  is  nevertheless  a  work  of  great  and 
acknowledged  excellence. 

*  Of  which  the  principal  was,  that  no  salary  was  attached  to  the  office,  and  the 
act  contained  an  express  prohibition  against  the  taking  of  fees!  Under  such  cic<> 
carostances,  who  can  wonder  that  the  attendance  was  not  verj  regular  1 
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In  France  this  contract  seems  to  have  early  excited  the 
attention  of  jurists.  The  celebrated  ordinance  of  Louis  XIV. 
contains  an  admirable  code  of  insurance  law,  which  has  been 
adopted,  with  some  variations,  into  the  modem  Code  de  Com- 
merce :  and  Valin,  Pothier  and  Emerigon — ^names  to  be  ho- 
noured among  lawyers — ^bestowed  all  their  knowledge  and 
acumen  in  illustrating  and  applying  it.  Nor  is  the  English 
student  without  valuable  aids  in  the  investigation  of  this  sub- 
ject. The  treatises  of  Mr.  Justice  Park  and  Mr.  Serjeant 
Marshall  have  att£uned  a  merited  celebrity ;  and  but  for  the 
modifications  which  time  has  introduced,  there  would  be  little 
lefl  to  a  successor  in  the  work,. but  the  task  of  retrenchment 
and  compression. 

The  term  "policy"?— -from  the  Italian  "poliza,"  a  written  note 
or  bill — is  used  to  denote  the  document  in  which  the  contract 
of  insurance  is  embodied.  In  this  country  policies  are  usually 
elected  either  with  a  chartered  company  of  insurers,  or  with 
individuals,  who,  subscribing  their  names  at  the  foot  of  the  po- 
licy, are  thence  called  underwriters.  There  is  a  third  method, 
confined  however  to  some  of  the  northern  ports  of  the  king- 
dom, by  the  means  of  an  association  of  ship-owners  as  mutual 
insurers.  It  will  be  necessary  to  say  a  few  words  as  to  each 
of  these. 

Up  to  a  recent  period  there  existed  only  two  companies  for 
the  efiecting  of  marine  insurances,  viz.,  the  "  London"  and 
the  "Royal  Exchange;"  for  by  an  act  (6  Geo.  I.  c.  18) 
passed  in  the  year  17^,  all  other  corporations  and  partner- 
ships, except  the  two  just  named,  were  restrained  "  from  in- 
suring ships  and  merchandizes  at  sea  or  going  to  sea,  or  from 
lending  money  on  bottomry."  At  length  however  in  the  year 
18£4  this  absurd  and  injurious  restriction  was  abolished,  and 
the  business  of  insurance  being  now  left  free  to  competition, 
there  are  at  present  in  existence  besides  the  old  companies, 
the  "  Alliance  Marine"  and  the  "  Mutual  Indemnity  Marine.^" 
The  policies  issued  by  these  chartered  companies  are  neces- 
sarily under  seal,  and  it  will  hereafter  be  seen  that  this  is  a 
matter  attended  with  some  disadvantage  to  the  assured :  on 
the  other  hand  it  cannot  be  doubted  that  insurances  may  be 

1  The  Patriotic,  the  South  Dcyod,  and  the  St.  Patrick,  established  about  the 
same  timei  have  since  withdrawn  from  the  field. 
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effected  with  a  company  at  a  less  expense  both  of  time  and 
labour  than  is  required  for  procuring  the  subscriptions  of  un- 
connected individuals. 

The  individual  underwriters  meet  in  a  subscription  room  at 
Lloyd's  Co^e  House  over  the  Royal  Exchange,  and  the 
joint  affairs  of  the  subscribers  are  managed  by  a  committee 
chosen  by  the  body*  Agents  (who  are  commonly  styled 
Lloyd's  agents)  are  appointed  in  all  the  principal  ports  of  the 
world,  who  forward,  regularly,  to  Lloyd's,  accounts  of  the  de- 
partures from,  and  arrivals  at,  their  ports,  as  well  as  of  losses 
and  other  casualties  ;  and  in  general,  all  such  information  as 
may  be  supposed  of  importance  towards  guiding  the  judg- 
ments of  the  underwriters.  These  accounts  are  regularly 
filed,  and  are  accessible  to  all  the  subscribers.  The  principal 
arrivals  and  losses  are,  besides,  posted  in  two  books,  placed 
in  two  conspicuous  parts  of  the  room ;  and  also  in  another 
book,  which  is  placed  in  an  adjoining  room,  for  the  use  of  the 
public  at  large.  Many  of  the  merchants  of  the  city  of  London 
are  subscribers. 

The  party  desirous  of  effecting  an  insurance  presents  either 
a  policy  filled  up,  or  a  memorandum,  called  ^*  ^  slip,  *'  contain- 
ing the  proposed  terms,  to  the  underwriters  with  whom  he  is 
in  the  habit  of  dealing.  These  either  subscribe  or  reject  as 
they  think  fit;  in  the  former  case  placing  opposite  to  their  sig- 
natures the  sums  for  which  they  are  willing  respectively  to 
undertake ;  and  the  policy  or  slip  is  thus  handed  about  until 
the  amount  required  is  complete.  The  usage  of  Lloyd's,  not 
unfrequently  spoken  of  in  questions  of  insurance  law,  is  the 
usage  of  this  body. 

Insurance  clubs  owe  their  existence  to  the  monopoly 
created  by  the  before-mentioned  statute  of  Geo.  L  Each 
member  of  an  insurance  club  enters  his  ship  for  a  certain 
amount,  and  the  principle  of  the  association  is,  that  the  whole 
shall  bear  the  losses  of  each.  For  the  issuing  of  policies  the 
mode  adopted  is  this, — each  member  gives  his  power  of  attor- 
ney to  the  manager,  who  delivers  out  policies  as  required, 
subscribed  by  himself  as  attorney  for  all,  the  premium  in- 
serted being  understood  to  be  merely  nominal.  There  are 
written  rules  prescribing  the  conditions  to  be  observed  by 
each;  and  these  regulations,  it  need  scarcely  be  said,  are  bind- 
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ing  oh  the  members  even  when  they  vary  the  obligattoiui 
which  the  common  law  or  usage  would  otherwise  impose.^ 

In  treating  of  the  laiy^  of  marine  insurance  we  propose,  sub* 
ject  to  such  alterations  as  in  the  course  of  the  inquiry  may  be 
found  expedient,  to  adopt  the  following  arrangement:  first,  lo 
inquire  by  whom  an  Insurance  may  be  effected — upon  what — 
in  respect  of  what  interest,  and  for  what  adventures;  secondly, 
to  consider  the  policy — its  form — its  several  parts — the  con- 
struction of  each  part — the  risks  which  it  comprehends— those 
which  it  qualifies  or  excludes — and  Ae  commencement  and 
duration  of  the  risk ;  thirdly,  to  treat  of  loss  and  abandon- 
ment ;  fourthly,  of  the  acts  and  circumstances  by  which  the 
obligation  of  the  insurer  may  either  be  prevented  firom  attach- 
ing, or  be  released  after  it  has  attached ;  fifthly,  of  the  ad- 
justment of  losses  and  the  return  of  premium  ;  and,  lastly,  of 
the  payment  both  of  the  premium  and  of  the  indemnity,  and 
of  the  legal  proceedings  for  the  recovery  thereof. 

Fi^T.  1 .  AU  persons  piay  effect  an  insurance  in  this  country 
who  have  a  legal  capacity  to  contract.  Among  the  c|^ss  ex- 
cepted, it  is  unpecessary  here  to  particularize  any  but  ''  alien 
enemies/'  These,  ^s  has  been  elsewhere  stated,'  the  policy  of 
the  law  does  not  permit  to  enter  into  personal  contracts  with 
the  subjects  of  Great  Britain;  aQd  therefore  not  only  are 
they  under  a  disability  to  sue  so  long  as  the  character  of 
enemy  subsists,  but  ey^q  after  the  disability  h^s  been  removed 
they  are  incapable  of  enforcing  any  engagement  which  was 
contracted  with  them  or  any  person  in  their  behalf  whilst 
standing  in  that  relation.  No  insurance,  therefore,  can  law^ 
fully  be  e&cted  with  the  sulgects  of  this  country  by,  or  on 
acf^ount  of,  a  piiblic  enemy ^^ 

Who  then  is  to  be  deemed  an  '^  alien  enemy*'  and  subject 
to  this  disqualification?  The  policy  on  which  the  rule  is 
founded,  is  the  expediency  of.  interdicting  all  comiperce 
whereby  the  hostile  state  may  be  benefited ;  and  it  is  evident 
that  the  principle  applies  not  only  to  the  subjects  of  that  state 
wherever  resident,  but  also  to  all  domiciled  inhabitants  of  the 

*  For  a  great  part  of  this  ipmnary  we  are  iadeb(«^  to  fhe  valuable  article  on 
marine  insurance  in  Macul)och*s  Dictionary  of  Copimerce  and  Navigation. 
»  Vol.  i.  p.  529. 
^  Brandon  v.  Nesbilt,  6  T.  R.  23;  Bristow  v.  Towers,  6  T.  R.  S5, 
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hostile  territory,  forming  part  of  its  population  and  contribut- 
ing to  its  resources.  Even  British  subjects  therefore  volun- 
tarily residing  in  the  enemy's  country  during  hostilities^  arc 
for  this  purpose  deemed  aliens  and  enemies:^  and  on  the 
same  principle  the  subjects  of  a  neutral  state  also  fall  within 
the  category  of  enemies  when  their  residence  in  the  enemy's 
territory  is  made  available  for  purposes  of  trade.^ 

From  what  circumstances  and  at  what  period  the  character 
of  hostility  attaches  is  a  question  rather  of  international  law, 
and  one  moreover  not  always  free  from  difficulty.  In  this 
country  the  right  of  making  war  and  peace  belongs  solely  to 
the  king.  A  declaration  of  war  by  him  is  conclusive  in  our 
Courts  as  to  the  fact  and  the  time  of  hostilities.  But  as  no 
formal  declaration  (though  usual)  is  necessary,  the  date  of  the 
wai*  must  sometimes  be  determined  by  the  fact  of  a  hostile 
proceeding  under  the  authority  or  sanction  of  the  government; 
and  it  is  in  determining  what  is  properly  an  act  of  hostility 
that  the  difficulty  consists.  That  the  military  occupation  of  a 
country  by  our  enemies  does  not  of  itself  make  the  govern- 
ment or  subjects  of  that  country  hostile  to  us,  has  been  de- 
cided, and  is  in  conformity  with  the  justest  principles  of 
international  law.^  Hostilities  cease  from  the  time  of  the  sig- 
nature of  the  preliminaries  of  a  treaty  of  peace,  unless  by 
positive  stipulation  some  other  date  be  fixed* — but  the  recog- 
nition by  the  government  of  this  country  of  any  state  as  no 
longer  standing  towards  us  in  a  relation  of  hostility,  is  of 
course  binding  at  all  times  in  the  Courts  of  Law.^ 

The  incapacity  of  an  alien  enemy  may  be  removed,  as  to 
any  particular  adventure,  by  a  licence  from  the  Crown, 
which,  by  legalizing  the  act  of  trading,  incidentally  legalizes 
also  the  insurance  to  protect  it.  Moreover,  a  subject  of  the 
hostile  state  domiciled  in  England,  and  protected  by  a  licence, 
may  not  only  insure,  but  may  also  sue  in  his  own  name  upon 
the  policy,^     It  seems  scarcely  necessary  to  add,   that  the 

»  Mc'Conncll  v.  Hector,  3  B.  &  P.  113  j  Willison  v.  Patteson,  7  Taunt.  449. 

»  See  1  Camp.  75  j  2  Vcs.  &  B.  328  ;  2  Rob.  Adro.  Rep.  322  j  5  Rob.  277. 

»  Hagedorii  v.  Bell,  1  M.  &  S.  450. 

^  Wbeatoii's  Elements  of  International  Law,  vol.  ii.  p.  291. 

*  3  Oarapb.  667  ;  15  East,  91,  99. 

^  Upsaricha  v.  Noble,  13  East,  332* 
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disqualification  attaches  only  upon  the  alien  enemy  himself^ 
and  does  not  therefore  affect  the  right  of  a  neutral  or  other 
person  not  legally  incapacitated  who  may  be  interested  in 
common  with  him  in  the  property  insured.^ 

2,  The  question,  upon  what  an  insurance  may  be  efiectedi 
is  one  requiring  more  consideration.  It  is  of  course  essen- 
tial to  every  contract  that  there  should  be  a  subject  upon 
which  it  is  to  take  effect ;  and  hence  the  general  rule,  that  if 
at  the  time  of  contracting  the  subject  be  not  in  existence,  the 
contract  itself  is  null.^  But  the  application  of  this  rule  to 
transactions  of  insurance  would  be  most  injurious,  for  it  is 
frequently  impossible  to  insure  before  a  great  part  of  the  risk 
has  been  encountered;  so  that  the  property  which  it  is  in- 
tended to  insure  may  have  been  actually  lost  before  the  po« 
licy  is  issued ;  and  it  is  evident  that  the  benefit  of  the  system 
would  be  materially  abridged  if  all  insurances  so  effected 
were  void.  Accordingly  an  exception  has  been  introduced 
into  the  law  to  meet  this  difficulty.  Roccus  expressly  afiirms 
the  validity  of  such  contracts  in  the  absence  of  all  fraud  on 
the  part  of  the  assured;^  and  although  the  soundness  of  his 
opinion,  if  founded  merely  on  the  nature  of  the  contract  itself, 
might  be  open  to  controversy,  yet  it  serves  at  least  to  establish 
what  was  the  received  usage  of  his  time.  The  French  ordi- 
nance declared  null  insurances  made  after  the  loss  of  the 
things  insured,  if  the  assured  knew  or  might  have  hnoton 
of  the  loss,^  and  thus  by  necessary  implication  affirmed 
the  doctrine  that,  bon&  fide  made,  they  would  be  available. 
In  our  own  country  it  is  customary  to  insert  in  every  policy 
the  words  'Most  or  not  lost;"^  and  the  law,  paying  more  re- 
gard to  the  substance  of  the  contract  than  to  a  mere  metaphy- 

»  Rotch  V.  Edie,  6  T.  R,  413  -,  1  Camp.  76,  n.;  and  see  Hagedorn  v.  Bazelt, 
9  M.  &  S.  100 ;  Feize  v.  Agnilar,  3  Taunt.  506. 

3  A  s'ea  tenir  aox  seules  regies  da  droit  naturel  lorsque  les  cboacs,  qne  quelqu*un 
a  fait  assurer  n'eiistaient  plus  lors  de  contrat  et  ^talent  d6ja  paries ;  quoique  la 
parlie  fflt  de  bonne  foi  et  qu'elle  en  ignor&t  la  perle,  le  contrat  devrait  Sire  nul 
faute  d'une  chose,  qui  en  ait  6t6  la  niatiere ;  de  roSrae  que  le  contrat  de  ventc  est 
nul,  lorsqae  la  chose  vendue  n*existait  plus  au  temps  du  contrat,  quoique  les  parties 
rignorasseiit.— Pothier,  citing  1. 15,  and  1.  57,  de  contr.  empt. 

3  Roccus,  h.  t.  n.  175. 

*  Art.  38,  DuTitre  des  Assurances.  The  same  enactment,  in  effect,  Is  contained 
in  (he  Code  de  Com.  Art.  365. 

•  The  same  thing  is  customary  in  French  policies,  the  equivalent  expression  being 
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sical  refinement^  has  neter  called  in  question  the  Talidity  of 
sucti  a  stipulatidn. 

The  Direct  of  insurance  being  indemnity  against  the  risks 
of  navigation^  it  would  seem  that  whatever  was  in  danger  of 
being  lost  on  the  voyage  would  be  a  legitimate  subject  of  ui- 
surance.  Now  the  matters  in  hazard  are — ship  and  stores 
— goods  on  board — freight^— profits  of  the  adventure  oa  goods 
— wages  of  the  seamen — money  lent  on  bottomry,  and  the  in- 
terest on  siich  loans ;  and  Upon  the  ship  and  stores,  upon  goods 
dnd  bottomry-loans,  insurance  is  permitted  by  the  laws  of  all 
countries ;  but  as  to  the  rest  a  difierent  practice  has  prevailed. 

The  law  of  France  and  of  some  other  maritime  nations  of 
the  continent,^  either  proceeding  on  some  fanciful  notion  as 
to  the  nature  of  the  contract,*  or^  with  a  more  reasonable 
jealousy  dreading  lest  the  fair  and  beneficial  system  of  insur- 
ance should  be  perverted  into  an  instrument  of  gambling 
speculation,  did  not  permit  the  insurance  of  any  thing  which 
had  not  A  physical  existence  at  the  Commencement  of  the  ad- 
venture, and  thus  excluded  freight,  wages  of  the^  seamen,  pro- 
fit, and  maritime  interest.  But  th^  law  of  England  has  not 
adopted  the  principle  of  these  exceptions,  nor  consequently^ 
save  in  the  case  of  wages,  the  exceptions  themselves. 

L  Ships,  whether  British  or  foreign,  may  be  freely  insured 
in  this  country.  One  exception  only  is  made.  By  stat. 
6  Ged.  IV.  c.  113,  insurahces  in  vessels  employed  or  to  be 
employed  in  the  traffic  of  slal^es  are  declared  void,  and  parties 
knowingly  and  wilfully  effecting  such  insurances  are  sub- 
jected to  heAiy  penalties ;  and  though  the  statute  seems  to 
have  application  only  to  slave  transactions  in  ivhich  British 
subjects  may  be  concerned,  yet  there  can  be  little  doubt  that  an 
insurance  of  a  ship  of  any  nation  employed  in  the  carrying  on 
of  that  detestable  traffic  by  any  persons  whatsoever,  would  by 
the  tribunals  of  this  country  be  pronounced  immoral  and  void. 

"  sur  bonnes  oo  mauvaises  nouvelles.*^  To  annul  a  policy  with  such  a  clause  there 
must  be  positive  proof  that  the  assured  knew  of  the  previous  loss ;  the  presump- 
tion arising  from  distance  will  not  be  sufficient  to  fix  him. 

*  Ordoii.  de  la  Marine,  tit.  Assurances,  Art.  16,  f.  19;  and  see  Ordinances  of 
Kotterdam,  Amsterdam,  Genoa,  Stockholm,  Kbnigsberg,  &c.  as  collected  by 
Magens,  and  by  Fardessus,  Collection  des  Lois  Maritimes.  "the  law,  it  seems,  was 
so  in  Holland,  but  the  practice  was  different. — Bynkershoek,  I.  4,  c.  5. 

'  The  reason  assigned  was,  that  the  object  of  insurance  was  io  indemnify  against 
loss,  not  to  guarantee  a  gabi. 
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2.  Goods  laden  on  boards  and  partaking  df  the  perils  of  the 
adventure^  are  in  tfais^  as  in  all  other  maritime  countries, 
deemed  a  propel*  subject  of  insurance ;  but  upon  goods  con- 
trabajid  of  vrkti  oi  smuggled,  or  generally  not  legally  on 
board,  and  consequently  liable  to  seizure  and  confiscation,  no 
Talld  insurance  can  be  made,  eten  though  both  the  contract- 
ing parties  were  cognizant  of  the  objection.  Acts  of  this  kind, 
indeed,  knol^ingly  committed,  taint  the  whole  adventure  with 
illegality,  and  vitiate  the  insurance  even  on  goods  lawfully  on 
bdard;'  and  the  detailed  consideration  of  this  subject  may 
thei'efore  be  more  fitly  referred  to  another  part  of  our  inquiry. 
It  is  happily  in  these  days  unnecessary  to  say,  that  in  Eng- 
land no  insurance  can  be  legally  efiected  on  slaves. 

Trading  with  enemies  is  also  by  the  common  latv  of  Eng* 
land  illegal ;  it  follows^  therefore,  that  neither  enemies  goods 
destined  for  an  English  market,  nor  goods  of  a  British  sub- 
ject consigned  to  or  shipped  from  a  hostile  territory  during 
tvar^  can  be  made  a  subject  of  insurance*  ^  Bnt  this  objec- 
tion may  be  removed  by  a  licence  from  the  Crown  autho* 
rlzing  the  carrying  of  the  goods,  and  consequently  the  insur- 
ance of  them  j  and  of  these  licences  and  the  efiect  to  be 
assigned  to  them  we  shall  likewise  have  occasion  to  speak 
hereafter. 

3.  The  effect  of  interdicting  the  insurance  on  freight  coiiild 
be  no  other  than  to  raise  the  rate  of  fVeight  generally,  and  thus 
to  shift  the  btirden  ft'om  the  underwriters  to  the  merchants. 
If  therefore  the  practice  of  insurance  be  beneficial  at  all,  it 
mnst  be  equally  so  as  regards  freight.  By  our  law  freight  may 
be  instiffed^  for,  as  Was  Well  observed  by  Mr.  Justice  Ghambre, 
"  it  would,  indeed,  be  extraordinary  if  freight  could  not  be 
made  the  ^ubjedt  of  protection  by  an  instrument  which  had 
its  origin  from  commerce,  and  was  introduced  for  the  very 
purpose  of  gitirtg  security  to  commercial  transactions.  It  is 
a  solid  substantial  interest  ascertained  by  contract,  and  aris- 
ing from  labour  and  capital  employed  for  the  purposes  of 
commerce."  What  is  comprehended  under  the  term  freight 
has  been  already  shown  in  a  former  part  of  our  inquiry.^ 
In  general  there  must  have  been  something  either  actually  on 
board,  or  at  least  ready  to  be  put  on  board,  in  respect  of 
which  freight,  but  for  the  intervention  of  a  peril  insured, 

*  Potts  V.  Bell,  8  T.  R.  548.  »  Vol.  xvi.  p.  119,  et  seq. 
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would  or  might  have  been  earned.  ^  It  has  been  even  held 
by  a  liberal  extension  of  the  term,  that  upon  a  policy  on 
freight  the  owner  of  the  vessel  may  recover  the  additional 
value  which,  but  for  the  peril,  would  have  been  imparted  by 
the  voyage  to^oods  carried  in  his  own  vessel.^ 

Advances  by  way  of  part  payment  oi  freight  may  be  insured 
by  the  freighter,  because,  as  the  benefit  of  them  would  be 
lost  by  the  loss  of  the  vessel,  there  is  clearly  an  insurable 
risk.  In  like  manner  an  engagement  to  pay  a  stipulated  sum 
by  way  of  dead  freight,  in  case  by  an  insurable  peril  the  voyage 
should  be  frustrated,  has  been  held  to  be  a  legitimate  subject 
of  insurance.^  Advances  made  in  respect  of  disbursements 
merely  and  as  a  loan  are  not  in  risk  by  the  voyage,  and  cannot 
therefore  be  made  the  subject  of  a  policy.  * 

4.  The  profit  on  goods ;  that  is  to  say,  their  increased 
value  at  the  port  of  destination, — less  the  expense  of  convey- 
ing them  thither, — is  to  the  merchant  what  freight  is  to  the 
owner ;  viz,  the  earnings  of  the  adventure.  There  can  be  no 
doubt  that,  if  the  price  at  the  market  of  destination  be  such 
as  would  have  produced  a  profit,  (as  under  ordinary  circum- 
stances may  fairly  be  presumed,)  the  loss  of  that  profit  is  as 
real,  and  as  capable,  moreover,  of  accurate  appreciation,  as  is 
the  loss  either  of  the  freight  to  the  ship-owner,  or  of  the 
goods  in  specie  to  the 'shipper :  and  since,  as  will  hereafter  be 
Been,  the  indemnity  payable  in  respect  of  an  insurance  on 
goods  specifically,  is  estimated  at  the  cost  on  board,  and  not 
at  the  value  in  the  port  of  destination,  it  follows  that  this  loss 
would  be  unprotected,  if  an  insurance  on  profits,  eo  nomine^ 
were  not  permitted.  Nevertheless,  it  seems  to  have  been  long 
considered  doubtful,  even  in  this  country,  whether  such  an 
insurance  could  be  supported,  the  objection  being  apparently 

'  Flint  V.  Flemjrng,  1  B.  &  Ad.  45  ;  and  L.  &  W^  Merc.  Cases,  257. 

*  Ibid. ;  and  see  HorncasUe  v.  Stuart,  7  East,  400. 

^  In  tliese  cases,  however,  whicli  are  not  insurances  on  freight  in  the  sense 
ordinarily  attached  to  the  terra,  but  are  effected  by  i\\e  freighter ,  it  is  advisable 
for  the  parties  effecting  tlie  policy  to  describe  the  subject  intended  to  be  insured 
Wwh  so  much  particularity  as  may  be  sufficient  to  explain  the  real  character  of  the 
transaction.  Lord  Tenterden,  in  the  case  of  Winter  v.  Haldiraand,  2  B.  &  Ad. 
659,  seems  to  intimate  that  these  part  payments  of  freight  in  anticipation  might  be 
recovered  upon  a  policy  on  goods,  as  being  part  of  the  shipping  charges. 

*  Mansfield  v.  Mailland,  4  B.  &  Aid.  583;  and  see  the  cases  cited  ante, 
vol.  xvi.  p.  19%,  et  seq. 
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this, — that  the  realizing  of  a  profit  would  depend  on  other 
contingencies  besides  that  of  the  safe  arrival  of  the  goods ; 
and  that  to  permit  an  insurance  upon  an  expectation  merely, 
would  be  a  departure  from  the  principles  of  the  contract,  and 
an  encouragement  to  wager  policies.  But  it  is  plain  that  this 
is  an  objection,  not  to  the  contract,  but  to  the  recovery  of  the 
loss  by  the  assured.  Th^  contract  is  for  an  indemnity  against 
the  perils  of  the  sea  :  in  proceeding  against  the  owner,  it  is 
for  the  assured  to  show,  afBrmatively,  that  a  loss  has  been 
actually  sustained  by  reason  of  such  perils  :  if  he  fail  in  the 
proof  of  this, — if  it  be  not  made  to  appear  that  the  profit 
would  have  been  realized,  even  if  the  goods  had  arrived  in 
safety, — ^the  claim  is  not  made  out,  and  the  action  falls  to  the 
ground.^  But  if  he  succeed  in  establishing  that,  had  the 
goods  arrived  in  the  ordinary  course,  a  profit  would,  in  the 
then  state  of  the  market,  have  been  certainly  made,  then  to 
the  extent  of  that  profit  he  has  been  damnified  by  the  loss  of 
the  adventure ;  and  tio  sound  reason  can  be  assigned  why, 
against  such  damnification,  he  should  not  be  permitted  to  pro- 
tect himself  by  an  insurance.  Accordingly  it  has  been  in 
many  cases  decided^  that,  in  England,  profits  eo  nomine  may 
be  insured ;  and  this,  according  to  the  testimony  of  Roccus 
and  others,^  seems -also  to  have  been  the  rule  of  the  ancient 
maritime  law,  at  least  as  it  prevailed  in  the  states  of  Italy  and 
Portugal,  and  probably  of  Spain  also.*  The  profit,  however, 
must  be  actually  in  hazard  from  a  peril  insured  against,  and 
must  therefore  be  derived  out  of,  or  expectant  upon,  some 
substantial  subject,  as  ship  or  goods. 

•  We  have  said  that  loans  on  bottomry,  or  respondentia,  may 
be  insured^  as  being  hazarded  upon  the  arrival  of  the  vessel 
or  cargo.    It  has  been  stated,  however,  by  a  text-writer  of 

'    >  Hodgson  V.  Glover,  6  £a»t,  316. 

.  3  Grant  v.  Parkiason,  Park,  409 ;  Eyre  v.  Glover,  16  £a«t,  SlO ;  3  Camp.  276 ; 
Barclay  v.  Cousins,  2  East,  544* 

'  Roccus,  h.  t.  n.  31 ;  Targa,  c.  42,  n.  5 ;  Sauterna,  p.  iii.  n.  40. 

*  In  practice,  insurance  on  profits  specifically  is  very  rare;  and  when  practised, 
we. apprehend  that  it  is  not  often,  if  ever,  by  a  policy  on  profits  per  se,  but  on 
goods,  &c.  and  profits  thereon.  In  all  cases  of  insurance  on  unsubstantial  matters, 
such  as  freight,  profit,  and  the  like,  it  is  to  be  observed,  that  tlx^re  is  a -prac- 
tical difficulty  as  to  the  abandonment,  where  there  are  two  di&tiur.t  policiesi^  as  on 
ship  and  on  freight,  on  goods  and  on  profit ;  and  this  difficulty  may  explain  the  pro- 
hibition of  this  sort  of  insurance,  which  is  still  continued  in  the  French  law. 

VOL.  XVXII.  H 
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great  authority/  that  the  maritime  interest  upon  such  loans  is 
not  insurable.  Such  an  exception,  as  coi^pared  with  the  per* 
mission  to  insure  freight  and  profits,  seems  somewhat  anpma- 
lous.  The  practical  efiect  could  only  be  to  ai^gment  the 
already  too  exorbitant  rate  of  maritime  interest,  in  ca«ies  where 
the  necessities  of  the  master  might  compel  him  to  have  re- 
course to  that  method  of  procuring  money, — a  real  disad- 
vantage, which  would  probably  countenrafl  any  speculiilive 
mischiefs  that  might  be  apprehended  from  the  jj^aetice.  But 
we  have  sought  in  vain  for  any  authority  in  our  law  warrai^ 
ing  the  assertion ;  and  we  know  that,  in  practice,  the  whole 
sum  specified  in  bottomry  bonds,  including,  therefore,  the 
maritime  interest  which  is  always  added  to  the  fwincipal,  is 
insured  without  hesitation  or  difficulty*^ 

Insurance  on  the  wages  of  seamen  has  been  prohibited  by 
all  maritime  states,  on  the  somewhat  harsh  principle  of  stimur 
lating  their  efforts  in  time  of  dangev  by  the  jeopardy  of  their 
little  all ;  and  the  prohibition  has  been  ad^ed,  on  the  same 
ground  of  policy,  by  the  law  of  England.  A  promise  by  the 
master,  before  the  termination  of  a  voyage,  to  pay  the  wages 
of  a  mariner  absolutely  and  at  all  events,  would  be  within  the 
mischief  thus  contemplated,  and  consequently  void.^  And  it 
was  probably  on  the  same  principle  that  Lovd  Ellenborough 
held  an  insurance  on  300/.  lent  to  the  captain^  payable  out  of 
the  freight y  to  be  on  the  face  of  it  illegal  and  void.^  But  the 
prohibition  does  not  extepd  to  goods,  the  produce  of  wages 
already  earned  ;^  nor  does  it  affect  the  master,  to  whom  a 
greater  confidence  is  given,  ^pd  who  is  perijiitted  to  insure 
not  only  his  share  in  the  vessel,^  if  any,  but  even  his  privi- 
leges and  commission  J 

The  principle  is  that  nothing  can  be  insured  which  is  not 
actually  in  risk  by  the  adventure ;  an4  PU  this  ground,  insur- 
ance on  money  lent  upon  the  personal  credit  of  the  captain  or 

1  Marsh.  Ins.  i.  97(a). 

^  See  t|ie  cate  of  Simondi  v.  Hodgson,  8  B.  &  Ad.  at ;  the  insurance  In  whicli 
case  was  made  to  cover  principal  and  interest :  nor,  as  the  ivriter  well  knows  (for 
be  was  concerned  in  the  caqse),  was  any  ol^ection  thought  of  on  this  score* 

3  Eraerigon,  torn.  i.  p.  936,  cited  Marsh.  Ins.  i.  S9. 

^  Wjjson  V.  Rojal  Exchange  Assurance,  2  Camp.  696. 

^  Marsh.  Ins.  ibid. ;  1  Magens,  19  ;  Emerigon,  ubi  supra. 

^  Carter  ▼.  Boehm,  Sfiorr.  19iS>  per  Lord  Mansfield. 

7  King  V.  Glover,  %  N,  R.  «06. 
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owners^  is  excluded  ^^  yet^  by  an  exception  not  easy  to  be  ex- 
plainedj  t)ie  premium  is,  though  noi perse,  yet  in  effect,  insur- 
able, being  always  added  to  the  value,  and  in  that  form 
recovered  upon  a  policy  on  goods.^ 

5.  The  word  indemnity  signifies  a  giiaranty  against  loss ; 
loss  implies  an  interest  of  some  party  iq  the  subject  of  the 
loss.  If,  therefore,  insurance  has  been  rightly  defined  as  a 
contract  of  indemnity,  i%  follows  that  the  person  assured  must 
hare  some  intitreaf  \n  the  thing  insured.  Wit^iout  this  the 
contract  may  borrow  the  fprm,  and  assume  the  name  of  an 
insurance,  but  is  in  reali(;y  a  n^ere  wager  upon  a  contin* 
gency,  in  itself  indi£%ti<ept  to  both,  Prima  faciei  then,  every 
policy  supposes  an  interest  i  aqd  it  would  follow,  that  when* 
ever  it  distinctly  appeared  tb^t  the  ppr^ox^  plf^qiing  the  benefit 
of  the  insurance  had  no  int^rnst  in  the  thiqg  lost,  it  would,  on 
general  principles  of  law,  be  open  to  the  insurer  to  object  that 
such  was  not  the  intention  of  the  contract ;  and  that,  conse- 
quently, the  whole  transaction  was  a  nullity. 

Certainly  the  ancient  course  seems  to  have  been  to  require 
proof  of  an  interest  i  but  this,  more  especially  in  foreign  poli- 
cies, being  sometimes  difficult,  and  necessarily  expensive,  a 
practice  grew  up  of  stipulating  that  no  such  proof  should  be 
required,  and  hence  the  introduction  into  the  policy  pf  the 
words  **  interest  or  no  interest,"  or  "  without  further  proof  of 
interest  than  the  policy/'  For  some  time  the  efiect  of  this 
stipulation  seems  to  have  been  merely  what  was  originally  in- 
tended, viz.  a  dispensation  of  proof  by  the  plaintiff;  and  there 
are  instances  in  which  applications  by  the  insurer  to  the  Court 
of  Chancery,  either  to  have  the  policy  delivered  up  to  be  can- 
celled, on  an  allegation  that  the  assured  had  no  interest  in  the 
subject  insured,  or  for  a  discovery  of  what  .his  real  interest 
was,  and  that  the  policy  might  be  available  to  that  extent  only, 
have  been  allowed  by  that  Court.^    ^^  Take  it,'^  was  the  lan- 

I  See  also  the  caie  of  Kulen  Kemp  v.  Vigne»  1 T.  R.  S04 — where  an  insarance 
OD  cargo,  bat  upon  the  efeot  of  the  $hip*s  arrWali  wa«  hel4  tp  be,  if  no|  nugatory 
•Itog^her,  at  {ea^t  a  wager. 

'  The  premium  was  made  insurable  by  a  special  clause  in  the  Ordonnance  de  la 
Marine.  See  the  judgment  of  the  Court  delivered  by  Lord  Tenterden,  Winter  r, 
Haldimand,  «  B.  &  Ad.  656. 

»  Goddart  v.  Garratt,  «  Vern.  269  (Anno  1692)}  Le  Pypre  v.  Farr,  «  Vem. 
716  (anno  1716). 
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guage  of  the  Court  in  one  case  ;^  "  that  the  law  is  settled,  that 
if  a  man  has  no  interest  and  insures^  the  insurance  is  void, 
although  it  be  expressed  in  the  policy,  '  interested  or  not  in- 
terested.' And  the  reason  of  the  law  is,  that  insurances  are 
made  for  the  encouragement  of  trade,  and  not  that  persons 
neither  concerned  in  trade,  nor  interested  in  the  ship,  should 
profit  by  them."  Cases,  however,  arose,  in  which,  though  the 
insurance  had  been  effected  bonft  fide  by  a  party  believing 
himself  to  have  an  interest,  yet,  by  reason  of  subsequent 
events,  that  interest  had  been  devested  at  the  period  assigned 
for  the  commencement  of  the  risk.  It  became  therefore 
necessary  to  decide  whether  such  policies,  even  with  the  dis- 
pensing clause,  could  be  sustained;  and  afi;er  some  vacilla- 
tion, the  question  was  finally  decided  in  the  aflirmative.^ 

From  this  decision,  very  mischievous  results  were  to  be 
apprehended.  Policies  of  insurance,  interest  or  ho  interest, 
had  long  before  that  time  become  a  mere  cloak  for  gambling; 
and  at  last,  with  an  open  avowal  of  their  character,  assumed 
the  name  of  "  wager  policies."  As  wagers,  they  were  per^ 
haps,  by  the  law  of  England,  valid  contracts ;  a^  insurances, 
we  cannot  help  thinking,  notwithstanding  the  cases  just  re- 
ferred to,  that  at  the  common  law  they  were  absolutely  void, 
as  being  contrary  to  the  nature  of  the  contract,  and  the  inten- 
tion of  the  contracting  parties.  Wagers  have  been  at  all 
times  tolerated  by  our  law,  when  not  repugnant  to  morality, 
or  likely  to  wound  the  feelings,  or  disturb  the  comfort,  of 
third  parties ;  and  the  Courts,  though  with  a  decent  reluc- 
tance, have  felt  themselves  bound  to  give  efiect  to  such  en- 
gagements. In  itself,  therefore,  a  wager*  on  the  safe  arrival  of 
a  ship,  though  disguised  under  the  form  of  a  policy,  was  not 
perhaps,  in  strictness,  unlawful ;  and  so,  indeed,  it  was  held 
by  Ch.  J.  Lee,  in  the  case  before  alluded  to  at  Nisi  Prius,' 
was  afterwards  stated  by  Lord  Mansfield,^  and  directly  afiirm- 
ed  by  Lord  Kenyon,  and  his  brethren  on  the  bench.^  But 
in  the  very  year  (1746)  in  which  Ch.  J.  Lee  decided,  that  a 
wagering  insurance  was  valid,  the  legislature  found  it  neces- 

'  Goddart  v.  Garrett,  ubi  supra.  The  Great  Seal  was  at  that  time  in  commis- 
sion, the  commissioners  being  Sir  John  Trevor,  Mr.  Serjeant  Hutchins,  and  Mr. 
Serjeant  Rawliuson. 

>  De  Puiba  v.  Ludlow,  1  Com.  Rep.  S61 ;  Dean  v.  Dicker,  2  Strange,  12!i0 ; 
cor.  Lee,  Ch.  J.  •  Dean  v.  Dicker,  sup* 

*  In  Goas  v.  Withers,  %  Burr.  693.  f  Crawfurd  v.  Hunter,  8  T.  R.  23. 
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sary  to  interpose^  and  the  staL  19  Geo.  IL  c  37,  «as  ; 
to  restrain  so  unwholesoiiie  a  fBacdoe. 

The  preamble  recites  that,  "  Whereas  h  faaih  bem  fiwxMl 
by  experience^  that  the  ankiiig  of  i:^iiruioe%  xiJiere^  or  do 
interest,  or  withoat  fbrther  proof  of  idcfea  thaji  the  pcfiirr, 
hath  been  prodoctife  of  maiiy  pcnuckyitt  pncaoes^  vfaetebj 
great  numbers  of  ships,  vith  their  caigoes,  haie  eidicr  been 
fraudulently  lost  and  destiojfed,  or  taken  bj  the  eatmn  m 
time  of  war ;  and  such  insanraces  have  enooonged  ifae  ex- 
portation of  wool,  and  the  carrying  aa  of  loaoT  cdier  pto- 
hibited  and  clandestine  trades,  which,  by  nean  of  sach 
insurances,  lunre  been  confealfd,  and  the  parties  coocemed 
secured  firom  loss,  as  wdl  to  the  dimincdon  of  the  public 
revenue,  as  to  the  great  detrioMnt  of  fiur  traders ;  and  by 
introducing  a  mischieyoos  kind  of  guning,  under  preteoce  of 
insuring  against  the  risk  on  shipping  and  fiur  trade,  the  iosti- 
'  tution  and  laudable  dengn  of  wmlrfng  insonuioes  hath  been 
perverted ;  and  that  which  was  intended  br  the  encourage- 
ment of  trade  and  navigation,  hath,  in  many  instanrps,  be- 
come hurtful  oC  and  destmctire  to,  the  same." 

The  statute  then  ^oceeds  to  enact,  *'  that  no  insoranoe 
shall  be  made  on  any  sh^  or  ships  bdonging  to  his  ^lajesty, 
or  any  of  his  subjects,  or  on  any  goods  or  efltcts  laden  on 
board  such  ships,  interest  or  no  Interest,  or  withoat  finther 
proof  of  interest  than  the  policy,  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of  salvage  to  the  insurer;  and 
that  every  such  insurance  shall  be  void*** 

By  the  second  section  an  exception  is  made  in  fiivomr  of 
privateers  ;  and  by  the  third  it  is  prorided,  ''  that  any  efl^ts 
from  any  ports  or  places  in  Europe  or  America,  in  the  posses- 
sion of  the  crown  of  Spain  or  Portugal,  may  be  insured  in 
the  same  manner  as  if  that  act  had  not  been  passed ;"  the 
object  of  this  proviso,  not  a  very  creditable  one  to  the  legis- 
lature, being,  as  has  been  alleged,^  the  protection  of  the  clan- 
destine trade  then  actively  carried  on  with  the  Spanish  and 
Portuguese  Colonies  in  South  America,  under  fictitious  names, 
and  with  simulated  papers.  By  the  fourth  section  it  is  de- 
clared unlawful  "  to  make  re-insurance,  unless  the  insurer 

^  See  2  T^IL  165 ;  Eoerigoo,  i.  Sit. 
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shall  be  insolvent,  become  bankrupt,  or  die ;  in  either  of 
which  cases  such  insurer,  his  executors,  administrators,  or 
assigns,  may  make  re-insurance  td  the  amount  of  the  sum 
before  by  him  insured ;  provided  it  be  expressed  in  the  policy 
to  be  a  re-insurance."  The  fifth  section  applies  to  loans  on 
bottomry  and  respondentia,  upon  British  ships  bound  to  or 
from  the  East  Indies,  and  declared,  among  other  things,  that 
the  lender  alone  shall  have  a  right  to  make  insuraiice  on  the 
money  so  lent,  and  shall  be  entitled  to  the  benefit  of  salvage  ;^ 
and  that  the  borrower  shall  recover  ho  more  on  any  insurance 
than  the  value  of  his  interest  in  the  ship,  or  in  the  goods  on 
board,  exclusive  of  the  mohey  so  borrowed.  Lastly,  by  the 
sixth  section  it  is  enacted,  "  that  in  all  actions  brought  by  the 
insured,  the  plaintiff*,  or  his  attorney  or  agent,  shall,  within 
fifteen  days  after  being  required  to  do  so  in  writing,  by  the 
defendant,  or  his  attorney  or  agent,  declare  in  writing  what 
sums  he  has  insured  or  caused  to  be  insured  in  the  whole, 
and  what  sums  he  has  borrowed  at  respondentia  or  bottomry, 
for  the  voyage,  or  any  part  of  the  voyage  in  question." 

It  is  observable  that  the  prohibition  in  the  first  clause  of 
this  statute  is  confined  to  "  ships  belonging  to  his  Majesty,  or 
any  of  his  subjects,"  On  foreign  ships,  therefore,  insurances 
may  still  be  effected  without  proof  of  interest,  and  conse- 
quently, in  effect,  without  interest  at  all.*  But  even  in  these 
cases,  if  it  be  intended  that  proof  of  interest  should  not  be 
required,  a  clause  to  that  effect  should  be  inserted  in  the 
policy;  1st,  because,  as  has  been  said,  primli  facie  every 
policy  imports  an  interest;'  and,  2dly,  because,  as  the  in- 
cidents of  a  wager  policy  differ  materially  from  those  of  an 
insurance  with  interest,*  it  is  right  that  the  insurer  should  be 
informed  by  the  policy  what  the  nature  of  the  transaction 
really  is.  Practically,  the  insertion  of  the  words  "  interest 
or  no  interest,"  or  some  equivalent  expression,  may  be  taken 
as  the  distinctive   sign  of  a  wager  policy;  but  it  is  not, 

^  In  general  by  our  law  upon  insurance  on  bottomry  or  respondentia  there  is 
no  average  or  salvage :  on  what  principle  it  is  not  easy  to  see. 

'  Thelloson  v.  Fletcher,  DougL  315. 

'  Cousins  V.  Nantes  (in  error),  3  Taunt.  513. 

*  In  a  wager  policy,  the  assured  can  recover  only  for  a  t9tal  loss ;  there  Can  be 
no  salvage  nor  abandonment ;  nor  any  return  of  premium  for  short  interest. 
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it  seems,  a  necesmry  inference,  for  it  has  been  held  that  a 
policy  which,  without  interest,  would  be  void,  may,  notwith- 
standing such  a  clause,  be  valid,  if  a  sufficient  interest  be 
proved  in  fact.^ 

Thef  statute  forbids  all  insurances  hy  way  of  gaming  or 
wagering,  and  this  prohibition,  it  is  scarcely  necessary  to  say, 
cannot  be  evaded  by  a  merely  colourable  interest  in  some 
trifling  matter  greatly  disproportioned  to  the  value  insured : 
there  must  be  a  substantial  interest  in  the  subject  of  the  insur- 
ance.^ Upon  valued  policies,  that  is  to  say,  policies  in  which 
the  value  of  the  thing  insured  is  ascertained  by  agreement 
between  the  parties,  and  stated  in  the  policy,  such  questions 
may  not  improbably  arise ;  for  although  the  statement  of  value 
is,  generally  speaking,  conclusive  upon  the  insurer,  yet  it 
cannot  be  doubted,  that  if  the  interest  were  disproportionably 
small,  and  the  transaction  in  fact  a  mere  cover  for  a  wager^ 
the  insurer  might  avail  himself  of  such  a  defence,  and  if  the 
allegation  were  established  to  the  satisfaction  of  a  jury^  the 
policy  would  be  avoided.^ 

In  terms  the  enactment  applies  only  to  insurances  on  ships, 
or  goods,  merchandizes,  or  effects,  laden  on  board  such  ships; 
but  it  has  been  construed  to  include  also  insurances  on  freight 
and  profits;^  and  with  reason,  for  is  not  an  insurance  on  freight 
in  effect  an  insurance  on  the  ship  by  which  the  freight  is  to 
be  earned,  and  insurance  on  profits  insurance  on  the  cargo 
upon  which  the  anticipated  profit  is  to  be  realized  ?  At  all 
events,  as  the  mischief  is  the  same,  the  statute,  which  is  a 
remedial  one,  was  rightly  construed  so  as  to  embrace  it. 

The  clause  prohibiting  re-insurance  was  introduced  to  re- 
strain another  species  of  gambling  in  insurances.  By  the 
maritime  law  generally,  an  insurer  might  himself  insure 
against  the  risks  for  which  he  had  become  bound.  But  this, 
which  in  itself  was  not  unreasonable,  was  liable  to  an  abuse : 
it  is  evident,  that  if^  after  a  policy  eflfected  and  before  the 
determination  of  the  event,  a  fall  took  place  in  the  rate  of  pre- 
miunds,  an  underwriter  might,  by  effecting  a  re-insurance,  not 

*  Hodgson  ▼.  Olover,  6  East,  316. 

^  Kent  ▼.  Bird,  Cowp.  583. 

3  See  Lewis  v.  Racker,  2  Barr.  1171,  per  Lord  Mansfield. 

M  N.  R.  278.  314. 
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only  cover  himself  against  loss^  but  make  a  positive  gain  by 
the  difference  of  the  premium  paid  to  him  and  that  paid  by 
him ;  and  in  this  way  the  practice  had  in  fact  become  a  mode 
in  very  general  use  of  speculating  in  the  rise  and  fall  of 
premiums,  which,  as  being  an  evil  of  the  same  kind,  it  was 
thought  expedient  to  check  by  the  same  interdiction.  The 
clause,  with  its  qualifications,  has  the  effect  of  limiting  re- 
insurance to  the  cases  where  it  may  with  propriety  be  re- 
sorted to ;  and  it  is  to  be  observed,  that  it  is  not,  like  the  first, 
confined  to  British  ships,  but  extends  to  re-insurances  on 
foreign  ships,  and,  as  has  been  held,  even  to  cases  in  which 
the  first  insurance  was  made  abroad.^ 

The  provisions  as  to  loans  on  bottomry  are  intended  to 
meet  another  form  of  wagering  on  ships,  chiefly,  it  may  be 
presumed,  practised  on  voyages  to  the  East  Indies.  Loans 
were  made  under  the  form  of  bottomry  or  respondentia  to 
individuals,  generally  passengers  or  officers  on  board,  who 
were  not  interested,  or  to  a  very  trifling  degree  only,  in  either 
ship  or  cargo.  The  statute  therefore  required  that  the  bonds 
for  securing  these  advances,  when  in  this  form,  and  bearing 
maritime  interest,  should  be  actually  made  on  the  vessel,  or 
on  some  goods  then  on  board,  or  at  least  intended  to  be  laden,^ 
permitting  the  lender,  in  that  case,  to  insure  his  principal,  and 
to  have  the  benefit  of  salvage:  the  borrower  it  prohibited 
from  insuring  anything  except  the  excess  of  his  interest  in  the 
ship  or  goods  over  the  sum  borrowed :  and  this  on  an  obvious 
principle;  for,  if  the  vessel  was  lost,  he  was  not  liable  on  his 
bond,  and  the  value  of  his  real  interest  on  board  beyond  the 
amount  of  the  bond  was  therefore  all  which  was  put  in  jeo- 
pardy by  the  voyage.^ 

There  was  still,  however,  one  mode  in  which  the  policy  of 
the  statute  might  be  evaded,  and  for  which  no  express  provi- 

'  Andr6e  v.  Fletcher,  2  T.  R.  161.     The  Court,  however,  confounded  the  re-  . 
insurance  mentioned  in  the  statute  with  double  assurance. 

'  It  seems  that  it  would  be  sufficient  if  tliere  were  a  honk  fide  intention  to  load 
goods  on  (he  return  voyage.  Per  Littledale,  J.,  in  W^nne  v.  Crosthwaite,  L,  & 
W.  Merc.  Cases,  151. 

'  We  apprehend,  therefore,  that  even  without  this  clause,  insurance,  by  the 
borrower,  of  any  thing  but  the  excess  would  In  itself  be  void ;  and  consequently, 
that  not  merely  in  East  India  voyages,  but  in  no  case,  can  the  borrower  insure  the 
money  borrowed. 
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sion  was  made.  A  person,  bona  fide  interested,  might  effect 
an  insurance  on  ship  or  cargo,  with  one  establishment  or  one 
set  of  underwriters,  and  afterwards  again  insure  the  same 
venture  with  others.  It  might  perhaps  be  objected  to  this, 
that  at  the  time  of  ^he  second  insurance  the  party  had  no 
interest  in  the  voyage,  because,  if  prosperous,  the  thing  in- 
sured was  safe ;  if  unprosperous,  he  received  his  insurance. 
But  the  fair  answer  was,  that  for  the  indemnity  he  had  merely 
the  personal  obligation  of  the  underwriters — that  consequently 
there  was  still  a  risk — and  that  in  effect  he  was  insuring  the 
solvency  of  the  first  insurers,  which,  by  the  admitted  practice 
of  the  maritime  law,  he  had  a  right  to  do.^  Accordingly,  this 
reasoning  has  prevailed,  and  a  second  insurance  is  not  unfre- 
quent  in  practice,  and  has  the  sanction  of  the  law.*  Double 
assurance,  which  is  the  name  given  to  this  transaction,  differs 
from  the  re-insurance  restrained  by  the  statute  in  this:  the 
latter  is  the  insurance,  by  the  insurer,  of  the  risk  to  which  he 
has  made  himself  liable — a  sort  of  "  hedging  "  of  his  bet: 
double  assurance  is  a  second  insuring  of  the  same  subject  by 
the  assured.  But,  although  the  law  has  permitted  the  prac- 
tice of  double  assurance,  it  has  carefully  guarded  against  the 
abuse  to  which  it  is  manifestly  liable,  by  disabling  the  assured 
from  recovering  in  the  whole  more  than  the  amount  of  his 
actual  interest:  the  mode  by  which  this  is  effected  we  shall 
have  occasion  to  speak  of  hereafter.  Insurance  of  the  same 
subject  by  different  persons,  or  even  by  the  same  person,  in 
respect  of  different  interests,  is  not  however  to  be  deemed  a 
double  assurance,  and  consequently,  in  some  cases,  the  whole 
amount  may  be  recovered  on  each  policy.^ 

The  result  then  is,  that  in  every  insurance  on  British  ships, 
or  the  freights,  cargoes,  or  profits  embarked  in  them,  the 
party  seeking  the  benefit  of  the  policy,  must  have,  at  the  com- 
mencement of  the  risk,  a  bon^  fide  interest  in  the  thing  in- 
sured; and  it  remains  now  to  inquire  what  kind  and  degree  of 
interest  is  suflScient  to  support  the  right. 

An  absolute  and  unqualified  property  in  the  subject  is  not 

'  Valin,  Pothier,  Einerigon. 
'  Marsh,  i.  140»  and  cases  there  cited. 

'  Godin  V.  London  Ass,  Comp.  1  Burr.  489  j  Irvhig  v.  Kicbardson,  2  B.£c  Ad.^ 
193.  . 
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required :  if  it  were,  the  benefits  of  insurance  would  be  incon- 
veniently narrowed.  It  is  enough  that  there  be  an  interest 
involving  a  substantial  risk  by  the  perils  insured  against. 
And  this  interest  may  be  either  legal  or  equitable — absolute 
or  defeasible-^present  or  expectant — but  it  must  be  founded 
on  a  rightf  and  derived  oiit  of  something  actually  put  in 
jeopardy  by  the  voyage.  As  this,  however,  is  a  very  import- 
ant part  of  our  inquiry,  it  may  be  proper  to  consider  it  more 
particularly,  as  it  regards  the  interest  in  the  ship — in  the 
freight — and  in  the  goods  respectively. 

The  interest  in  the  dhi|>  must  be  such  as  the  law  can  recog- 
nize. An  owner,  not  registered,  has  consequently  no  insur- 
able interest,  for  the  Courts  both  of  Law  and  Equity  are 
bound  to  enforce  the  statute,  and  can  take  no  notice  of  any 
one  as  owner — at  least  as  concerns  a  claim  of  right  arising 
out  of  that  ownership — wlio  is  not  duly  inserted  on  the  regis- 
ter.^ It  follows,  that  in  cases  of  transfer,  the  interest  down  to 
the  period  of  registration  remains  in  the  vendor.^  Neverthe- 
less, the  subsequent  registration  will,  as  has  been  seen,  re- 
troactively validate  the  sale  from  the  period  of  the  actual  con- 
tract, and  it  is  conceived,  therefore,  an  insurance  by  the 
vendee  will  be  supported,  if  at  any  time  before  suit  the  transfer 
has  been  duly  completed.^  By  a  provision  of  the  last  act,  the 
title  both  of  mortgagor  and  mortgagee  will,  regularly,  appear 
on  the  register,  and  it  sterns  to  follow,  that  as  both  have  an 
interest  in  fact,  and  both  also  an  interest  recognized  by  the 
register,  both  or  either  may  insure  the  vessel.*  Where  no 
statutory  impediment  is  in  the  way,  an  inchoate  right  will  in 
general  be  sufficient.  For  example,  the  property  of  vessels 
captured  by  the  forces  of  his  Majesty  is  strictly  in  the  Crown, 
but  inasmuch  as  during  the  late  wars,  by  various  statutes  and 
proclamations,  the  proceeds,  when  sold,  were  directed  to  be 
distributed  in  certain  proportions  among  the  captors,  it  was 
considered  that  they  had,  in  respect  of  that  future  advantage, 
a  present  interest  in  the  safety  of  the  prize,  and  might  conse- 

1  Camden  v.  Andeison,  5  T.  K.  709 ;  Ex  parte  Yallop,  15  Ves.  67. 
>  Ritchin  v.  St.  fiarbe,  4  Taunt.  768. 

3  See  M.  &  S.  43  ;  11  Ves.  637  ;  3  Taunt,  208 ;  5  B.  &  Aid.  J99; 
*  Irving  y;  Kicbardson,  2  B,  &  Ad.  193. 
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quently  protect  themselves  by  an  insurance.*  A  legal  pro- 
pertf/f  even  tittaccompanied  with  a  beneficial  interest,  and, 
conversely,  an  equitable  interest  without  a  legal  property,  will 
be  sufficient  to  sustain  d  policy ;  but  what  constitutes  a  legal 
ph)iJerty  as  trustee  may  be  sometimes  doubtful,  and  was  in- 
deed the  subject  of  much  controversy  in  a  very  celebrated  case 
in  insurance  law.* 

Certain  Dutch  ve^s^ls  Were  seized  at  sea  under  instructions 
from  the  Adniii'alty,  to  take  all  ships  and  cargoes  belonging 
to  subjedts  of  the  United  Provinces,  and  to  bring  them  into 
Sritish  ports,  to  be  detained  until  it  should  be  ascertained 
whether  that  country  was  to  be  considered  as  part  of  the  territory 
of  France^  theii  at  war  with  Great  Britain,  or  as  an  independ- 
ent state  in  relations  of  amity.  The  vessels,  when  brought  in, 
Were  plaJbeA  under  the  conttol  of  commissidners,  appointed  by 
the  crown  to  deal  with  the  ships  and  cargoes  so  taken  as  they 
should  be  directed  by  order  in  council.  By  these  commis- 
siohers,  insurances  were  effected  on  the  vessels ;  and  a  loss 
having  Occurred,  the  question  was,  whether  the  interest  averred 
io  be  in  the  commissioners  was  sufficient  to  sustain  the 
policy.  From  the  Court  oT  King's  Bench  and  Exchequer 
Chamber  the  case  iiira^  carried  to  the  House  of  Lords,  and 
though  no  decision  was  ultimately  pronounced,  yet  the  de- 
clared opinion  of  the  majority  of  the  judges  was  that  the  com- 
missioners had  an  insurable  interest.  From  the  elaborate 
drgumerits  delivered  by  the  dissentient  judges,  it  seems  to 
liaVe  been  tlien  well  settled  that  the  averment  of  interest  may 
be  supported  by  a  present  tight,  even  for  the  benefit  of  others, 
for  the  point  in  contest  was,  not  whether  such  a  right  would 
give  an  insurable  interest,  which  was  conceded,  but  whether 
the  commissioners  had  in  this  case  more  than  a  mere  "  power 
or  faculty,  or  right  of  future  concern  and  management." 

Another  ease>  soniewhat  complicated  in  its  facts,  will  further 
iUastrate  this  prcq^ositkm.^  Two  ships,  the  Ross  and  the 
AtiitfnticV  irwfe  captured  by  the  Spaniards,  and  upon  this  the 

*  le  Cm  V.  Hoghes,  S  Bos.  &  Pul.  90 ;  and  see  8  T.  R.  161 ;  2  T.  R.  294  j 
11  East,  627. 

'  Crawford  v.  Hunter,  8  T.  R.  13;  Lucena  v.  Crawford,  3  Bos.  &  Pul.  75 ;  2 
New  Rep.  269 ;   1  Taunt.  525 ;  11  East,  629. 

'  Robertson  ▼.  Hamilton,  14  East,  522. 
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underwriters  on  both  paid  a  total  loss.  But  before  the  ves- 
sels were  condemned  as  prize,  hostilities  ceased,  and  a  bargain 
was  made  with  the  captors  by  an  agent  duly  authorized  by 
the  several  owners,  whereby  on  payment  of  a  sum  of  money 
produced  by  the  sale  of  a  portion  of  each  cargo  the  whole  re- 
maining property  was  restored.  The  Ross  belonged  to  the 
plaintiffs  in  the  action :  the  Atlantic  to  other  parties ;  but  the 
agent  consigned  both  vessels  to  the  plaintiffs  and  drew  bills 
upon  them  for  the  general  expenses  of  procuring  the  restora- 
tion and  of  out-fit ;  which  bills  were  duly  accepted  afterwards. 
The  plaintiff  thereupon  insured  the  Atlantic  by  a  policy  *'  on 
ship  or  on  salvage-charge,  or  on  any  interest,  as  might  there- 
after be  declared  by  the  assured;"  and  .a  loss  having  occurred, 
brought  an  action  on  the  policy,  averring  the  interest,  first, 
in  themselves,  and,  secondly,  in  the  owners  of  the  ship.  It 
was  held,  that  the  plaintiffs  had  an  insurable  interest,  either 
on  their  own  account  as  trustees  of  the  vessel  for  all  parties 
beneficially  interested,  including  therein  themselves,^  and 
even  the  defendant  as  one  of  the  underwriters  by  whom  the 
former  loss  had  been  paid ;  or  as  representing  the  agent  by 
whom  the  charges  had  been  actually  paid. 

It  follows  as  a  general  proposition,  that  a  valid  insurance 
may  be  effected  for  charges  creating  a  lien  on  the  vessel ;  and 
it  has  been  held,^  that  even  a  prize  agent  may  insure  the  ship 
in  respect  of  a  profit  to  be  realized  by  its  arrival. 

2.  Of  the  interest  in  freight  little  need  be  said.  We  have 
already  seen  in  what  cases  freight  may  be  insured,  and  that  a 
mere  expectation  of  freight  upon  goods  neither  on  board  nor 
contracted  for  is  not  sufficient.  It  remains  only  to  add,  that 
owners  not  registered,  and  therefore  not  recognized  by  the 
Courts  as  owners,  cannot  establish  an  interest  in  freight,  the 
right  to  which  is  a  consequence  of  the  ownership.^ 

3.  As  to  goods :  an  insurance,  we  have  said,  may  be  effected 

>  The  portion  of  cargo  from  each  vesael  bad  not  been  specifically  appropriated 
to  the  release  of  that  vessel,  but  the  two  had  been  restored  on  payment  of  a  sum 
procured  by  a  sacrifice  of  cargo  generally.  The  plaintiffs  had  therefore  a  hotchpot 
interest  in  both  vessels,  or,  in  other  words,  a  right  to  an  account  in  respect  of  (he 
portion  of  cargo  contributed  by  their  vessel. 

«  Le  Cras  v.  Hughes,  Park.  407. 

'  Camden  v.  Anderson,  5  T.  R.  709. 
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either  in  respect  of  property,  or  in  respect  of  an  equitable  in- 
terest ;  the  question,  therefore,  whether  in  any  particular  case 
the  assured  has  a  sufficient  interest,  depends  on  these  two 
points.  The  rules  by  which  the  property  in  goods  is  deter- 
mined have  been  investigated  elsewhere ;  so  far  as  the  pre- 
sent purpose  is  concerned,  they  may  be  repeated  briefly  as 
follows. — When  the  consignor  is  the  seller  of  the  goods,  the 
-property  passes  by  the  delivery  on  board,  subject  only  to  the 
equitable  right  of  the  vendor  to  stop  in  transitu  upon  the  in- 
solvency of  the  vendee.  The  contract  may  however  be  re- 
scinded by  the  concurrence  of  both  parties,  and  in  that  case 
the  efiect  will  be  the  same  as  if  the  property  had  never  passed 
out  of  the  vendor.  Applying  this  rule,  it  follows  that  in 
general  the  purchaser  and  not  the  seller  is  the  person  in 
whom  the  interest  must  be  averred ;  and  that  the  only  cases 
in  which  the  vendor  can  support  an  insurance  on  his  own  ac- 
count are,  first,  when  in  the  interval  after  loading  the  goods 
and  before  the  risk  has  commenced  he  has  exercised  his 
right  of  stoppage  on  a  justifiable  occasion  and  countermanded 
the  delivery — a  case  of  possible,  but  necessarily  very  rare, 
occurrence — or,  secondly,  where  the  purchaser  having  refused 
to  accept,  the  seller  has  sanctioned  and  adopted  the  refusal.^ 

Again,  if  the  consignment  be  made  in  payment  of  an  exist- 
ing debt,  the  consignor  by  such  an  act  also  entirely  devests 
himself  of  the  property  and  has  thenceforth  no  insurable  in- 
terest. The  mode  of  effecting  consignments,  we  have  seen,  is 
by  the  transmission  of  bills  of  lading :  now  in  law  the  indorse- 
ment and  delivery  of  the  bill  of  lading,  when  bona  fide  made 
and  for  value,  passes  the  whole  property  to  the  indorsee ;  and 
as  the  indorsement  prim&  facie  imports  value,  there  is  no 
doubt  that  the  indorsee  may  in  general  insure.  He  may  cer-  - 
tainly  do  so  in  all  cases  when  a  valuable  consideration  exists 
in  fact,  as  when  the  indorsement  is  made  by  way  of  security 
for  advances  or  liabilities.  But  when  bills  of  lading,  deliver- 
able to  the  shipper's  own  order,  are  transmitted  unindorsed  to 

>  We  take  this  opportunity  of  repeating  our  protest  against  the  decision  in  Clay  7. 
Harrison,  10  B.  &  Cr.  99 ;  L.  &  W.  Mer.  Cases,  104,  which  we  cannot  help  thinlc- 
ing  is  contrary  to  the  settled  principles  of  English  roercanliie  law,  and  as  to  which 
see  an  obserTatiou  of  Parke,  J.,  3  B.  &  Ad.  323,  and  Law  Mag.  Vol.  v.  p.  173. 
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a  mere  agent,  the  agent  will  not  in  such  case  bdve  a  property 
in  the  goods  consigned^  but  it  will  either  remain  in  the 
shipper,  or  be  transferred  to  the  holder  of  an  indorsed  part. 
If  therefore  the  question  were  merely  ope  of  property,  tf^ere 
would  be  little  difficulty  in  determining  it;  but  as  an  equitable 
interest  will  also  be  sufficient,  it  is  necessary  to  inquire  further, 

A  vendor  oan  in  no  case  have  an  equitable  interest  merelyi 
for  the  right  to  stop  in  case  of  the  happening  of  a  Qonti\^&afiy 
gives  no  present  interest;  but  a  consignor,  who  is  not  the 
seller,  may  have,  and  frequently  has,  an  interest  rem«aning 
after  the  transfer  of  property  by  the  indorsement  of  the  bill  of 
lading.  Thus  although  indorsement  to  a  creditor  primi  facia 
conveys  the  whole  interest,  yet  when  the  fact  W^  shown  to 
be  that  the  goods  were  shipped  at  the  risk  of  the  consignor, 
and  that  the  intention  of  the  indorsement  was  merely  to  bind 
the  net  proceeds  of  the  cargo,  it  was  held  that  the  cms^nor 
had  an  insurable  interest.  So  when  the  consignment  is  made 
by  way  of  security  or  pledge  only,  a  r^versitmary  interest 
remains  in  the  consignor*^ 

As  to  the  consignee^  it  is  dear  that  any  interest  by  which 
he  acquires  a  lien  in  the  goods  will  give  him  a  right  to  insure 
on  his  own  account  :^  so  likewise  a  creditor  in  wh<>se  favour 
though  not  to  whom  the  consignment  is  made,  having  a  direct 
interest  in  the  safe  arrival  of  the  goods,  may  e£^t  an  insurance 
upon  them.^  And  on  the  same  principle  a  factor  may  insure 
his  commission  and  other  expected  profits  upon  a  cargo  con** 
signed  to  him.* 

It  follows  from  what  has  been  stated,  1«  that  several  policies 
may  be  effected  upon  the  same  subject  in  respect  of  di^rent 
interests ;  and  S.  that  a  person  not  beneficially  interested  may 
recover  on  a  policy  in  respect  of  a  mere  legal  right,  and  will 
become  a  trustee  of  the  proceeds  for  the  party  really  entitledf 
An  agent  may  of  course  insure  for  his  principali  and  it  is  the 

1  Hibbert  v.  Cftrler,  1  T,  R,  745, 

'  Wolf  v.  Horncasile,  1  Bos.  &  Pul.  316;  Godin  v«  London  Assurance  Com- 
pa»y,  1  Burr.  4S9, 

3  Hill  f ,  Secretan,  1  Bos.  &:  Ful.  31^. 

*  Fliqt  V.  Lo  Mesuner,  Park,  403,  and  see  generally  pn  (his  subject,  $  N.  K. 
313 ;  10  Ilasti  547  ;  11  Ea^t,  631 ',  1  Burr.  493  ^  4  B.  d(  C.  ^19. 
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eowm&tk  form  ito  ^escribe  jit  policy  as  e&cted  by  A.  B.  '^  a« 
vi$M  in  his  QW^  wxm  es  in  the  name  aiid  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  may  ap- 
pertain." But  as  it  is  a  maxim  of  }fiw  that  %  spbseijuent 
ratifieation  is  equiv^IeiM;  to  an,wtecedent  ^uilhority,  it  follows 
that  a  pplioy  effected  ia  tHe«e  generj^l  termv  may  enure  to  the 
benefit  of  the  party  renUy  entitled^  though  not  in  fact  ei&cted 
either  by  him  or  m  bi^  aecoupt,  ^  The  insurance  rnust^  how* 
eviu-,  be  really  edited  by  bim»  &r  ^  merely  ummtborisced  use 
of  his  name  would  giye  no  title  to  reeover;^  aud#  moreover, 
ikxe  interest  whieh  the  insurarme  was  in  fact  intended  to 
cover,  must  be  in  some  way  Qonneeted  with  th4t  of  the  party 
in  whom,  fov  the  purpose  of  the  suit,  it  is  declared ;  for  if 
the  real  ^jeat  were  to  cover  a  distinct  and  inconsistent  in* 
teresti  the  dealing  in  such  a  ease  eould  hardly  be  converted 
into  an  agency. 

4.  We  have  now,  lastly,  to  inquire  upon  what  adventure  an 
insnranee  may  be  eiSietedT-and  the  answer  may  be  given  in 
the  negative  thusr— upon  none  which  in  itfi  inception  and  con- 
templation is  not  strietly  lawful.  An  objection  on  the  ground 
of  illegality,  it  need  scarcely  be  repeated,  may  be  iuade  by 
either  of  the  contracting  parties,  and  it  is  no  answer  to  say 
tbat  the  objector  was  cognizant  of  or  participant  in  the  ille- 
gality. It  is  enough  that  i%  be  brought  before  the  Court,  no 
matter  how :  it  is  then  the  duty  of  the  Court  to  withhold  its 
aid  and  sanction  from  the  enforcement  of  the  contract,  without 
regard  either  to  the  interests  or  conduct  of  the  parties.  A  po- 
licy which,  op  the  face  of  it,  contemplates  an  unlawful  adven- 
ture, can  therefore  never  be  put  in  suit,  nor  can  there  be  a 
recovery  upon  a  policy  in  itself  apparently  innocent,  if  in 
truth  it  were  intended  to  proteet  such  an  adventure,  and  the 
feet  of  illegality  be  made  a  ground  of  defence. 

What,  then,  is  an  unlawfiil  adventure?  An  adventure 
which  contemplates  an  infringement  of  either  the  law  .of  this 
country,  or  of  the  general*  Uw  of  nations.  The  illegality,  as 
regards  the  law  of  this  kingdom,  ordinarily  consists  either  in 
commerce  with  enemies,  or  in  violations  of  the  navigation  act 

*  Hagedom  v.OIWcwon,  0  M.  &  8. 485  ]  Lucent  v,  Crawford,  %  N,R.  283,  291 , 
a07  ;  Bouth  v.  ThompsoD,  la  East,  974. 
I  Grant  y.  Hill,  4  Taont.  380. 
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or  the  revenue  acts,  or  of  proclamations  issued  by  order  in 
council  during  war  imposing  an  embargo  generally,  or  prohi- 
biting the  export  of  particular  commodities.  The  illegality, 
as  regards  the  international  law,  is  for  the  most  part  exhibited 
in  attempted  breaches  of  blockade,  or  in  violations  of  neutra- 
lity by  carrying  articles  contraband  of  war.  It  is  of  course 
impossible,  nor  indeed  is  it  properly  within  the  scope  of  this 
portion  of  our  work,  to  enumerate  all  the  particulars  in  which 
the  laws  of  England  may  be  violated  in  these  respects,  and 
much  less  can  it  be  isxpected  that  we  should  attempt  to  deter- 
mine with  any  degree  of  accuracy  the  two  difficult  questions, 
what  is  a  breach  of  blockade,  and  what  are  articles  contra- 
band of  war.  We  shall  therefore  content  ourselves  with  a  few- 
general  observations  by  way  of  illustration  and  example. 

1 .  Commerce  with  enemies  by  the  subjects  of  a  belligerent 
is  prohibited  by  the  law  of  all  states,  and  is  indeed  contrary 
to  the  very  principle  of  war  J  In  this  country,  however,  it  was 
long  the  practice  to  insure  enemies'  property,  nor  did  the  Courts 
discountenance  the  practice,  though  they  hesitated  to  affirm  its 
legality.^  It  is  now  clearly  settled,  that  such  insurances  are  un- 
lawful, and  it  may  be  questioned  whether  an  insurance  even  upon 
a  foreign  vessel  destined  to  trade  with  an  enemy  of  the  country 
to  which  it  belongs,  ought  to  be  upheld  in  our  Courts,  being, 
as  in  effect  it  would  be,  an  encouragement  of  an  act  universally 
received  as  unlawful,  and  a  departure  from  the  character  of 
neutrality.  But  the  law  of  nations  does  not  prohibit  neutrals 
from  trading  with  a  belligerent,  and,  therefore,  insurances  may 
be  effected  on  neutral  vessels  even  though  carrying  enemies' 
goods,  or  trading  to  an  enemy's  country.^  A  liberal  inter- 
pretation moreover  is  given  to  the  term  neutral,  and  even  a 
subject  of  Great  Britain  domiciled  in  a  neutral  territory  has 
been  embraced  within  the  definition,  and  held  to  be  justified  in 
trading  with  an  enemy  of  Great  Britain.*  By  the  maritime 
law  trading  with  an  enemy  is  a  ground  of  confiscation,  and  so 
rigorous  is  the  Court  of  Admiralty  in  its  condemnation  of  such 

1  Bynkershoek,  Qaaest.  1. 1,  c.  3,    The  Hoop,  1  Rob.  20] . 

3  See  Marsli.lDs.i.  29. 

3  We  have  before  seen  that  no  insurance  can  be  effected  on  etiemies'  goods  when 
destined  to  a  British  port,  though  carried  in  a  neutral  vessel. 

*  The  Elizabeth,  cited  in  Potts  v.  Bell,  8  T,  R.  546  -,  and  see  8  T.  R.  31 ;  1  M. 
&S.733. 
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traffic^  that  even  to  enter  an  interdicted  port  with  a  cargo  is 
considered  as  affording  a  presumption  of  the  illegal  intent.^ 
That  the  presumption  may  be  rebutted  by  proof  of  a  lawful 
object^  as,. for  example,  to  supply  a  British  squadron  lying  off 
the  port,  it  is  almost  needless  to  observe.^  As  regards  Great 
Britain  and*  her  colonies,  the  prohibition  may  be  relaxed  or 
removed  by  a  royal  licence,  either  permitting  a  trading  gene- 
rally within  certain  limits  for  a  specified  time,  or  sanctioning 
the  carrying  of  particular  commodities  whether  for  export  or 
import.  During  the  late  war  the  anomalous  position  in  which 
the  insane  attempt  of  Napoleon  to  enforce  his  continental 
system  placed  the  states  of  Europe  who  were  otherwise  dis- 
posed to  neutrality,  rendered  the  granting  of  licences  matter 
of  daily  occurrence.  They  were  issued  either  by  the  authority 
of  the  Crown  alone,  or  with  the  sanction  of  acts  of  parlia^ 
ment  where  the  prerogative  might  of  itself  have  been  insuffi- 
cient— generally  to  British  subjects,  but  sometimes  also  to 
alien  enemies  for  specified  voyages,  and  under  strict  condi- 
tions. Upon  the  construction  of  these  licences,  and  the  effect 
to  be  assigned  to  them  generally,  many  questions  of  great 
nicety  arose ;  but  it  is  now  perhaps  unnecessary,  und  would 
certainly  be  tedious,  to  advert  to  these  cases  in  detail.  They 
may  be  advantageously  consulted  by  the  student  not  only  as 
displaying  much  legal  acumen,  but  as  incidentally  discussing 
questions  of  general  importance :  and  if,  unhappily  for  this 
country  and  the  world,  a  like  state  of  things  should  again 
exist,  they  may  furnish  useful  hints  for  legislation  as  well  as 
valuable  precedents  for  judicial  construction.  For  the  present 
purpose  it  is  sufficient  to  state  generally,  that  they  received 
from  the  Courts  a  liberal  construction  for  effecting  the  pur- 
pose intended^ — that  they  were  regarded  as  personal,  and 

1  The  Exchange,  1  Edw.  49 ;  Beii  v.  Held,  1  M.  &  S.  726 ;  and  see  1  Rob.  250; 
1  Haggard,  100. 

*  Muller  V.  Thompsonj  %  Camp.  610. 

»  See  1  T.  R.  84 ;  13  East,  134  \  4  Taunt.  367,  478,  483,  717.  Thus,  though 
the  licence  was  liroited  as  to  its  commencement  or  duration  to  a  particular  day, 
stress  of  weather  was  always  deemed  a  sufficient  excuse  for  a  transgression  of  the 
time,  ].5Ea&t,33;  3  Camp.  83;  5  Taunt.  329.  The  question  whether  due  dili- 
geuce  had  been  used  was  for  the  jury,  1  M.&  S.  44.  Licences  to  exjiort  were  how- 
ever construed  more  strictly  in  this  respect.  See  7  Tautkt.  466,47f ;  6  Taunt,  390. 
VOL.  XVIIL  I 
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consequently  intransferable,  except  to  an  agent* — that  it  was 
for  the  party  who  claimed  the  protection  of  a  licence  to  bring 
himself  by  evidence  within  its  scope* — and  that,  when  condi- 
tional, it  was  essential  that  the  conditions  should  be  fairly  and 
substantially  complied  with,^       ^ 

2.  For  the  provisions  of  the  Navigation  Act  We  must  refer 
the  reader  to  the  abstract  given  in  a  former  number,*  and  for 
those  by  which  the  colonial  trade  is  regulated,  to  the  statute 
3  &  4  Will.  IV.  c.  59,  contenting  ourselves  with  the  general 
observation,  that  an  adventure  which  contemplates  the  viola- 
tion of  any  of  these  provisions  is  unlawful,  and  that  neither 
ship  nor  goods  concerned  in  it  can  be  protected  by  an  insur- 
ance. It  is  necessary,  however,  to  remind  the  student,  that 
the  application  of  the  acts  imposing  prohibitory  or  restrictive 
duties  on  foreign  vessels,  may  be  modified  by  treaty  with  the 
particular  state,  and  orders  in  council  founded  thereon ;  and 
that,  consequently,  to  determine  whether  the  adventure  is 
illegal,  the  existing  relations  between  the  two  countries^  as 
regards  commercial  intercourse,  must  be  ascertained.  To 
those  who  are  practically  conversant  with  the  business  of  in- 
surance such  knowledge  is  necessarily  familiar;  but  to  lay 
down  in  a  treatise  on  the  law  of  insurance  what  particular 
trade,  with  what  particular  country,  is  lawful  or  forbidden, 
would  be  a  laborious,  and,  in  a  matter  so  subject  to  change,  a 
very  unprofitable,  task. 

3.  A  proclamation  issued  by  the  crown  either  in  enforce- 
ment of  the  common  law,  or  in  virtue  of  a  st&tutory  power, 
must  of  course  be  obeyed  by  the  subjects  of  this  realm ;  and 
no  insurance  can  be  made  on  an  adventure  which  contemplates 
an  infraction  of  it.  Thus  during  the  late  war  the  king  was  in- 
vested with  the  power  of  prohibiting,  either  by  proclamation 
or  by  order  in  council,  the  exportation  of  munitions  of  war 
without  licence;  and  proclamations  and  orders  were  issued 
accordingly,  imposing  penalties  and  forfeitures  on  the  parties 
offending.     Now  in  these  cases  there  was  no  doubt  that  what- 

»  1  East,  475;  12  East,  311 ;  16  East,  3.  And  see  14  East,  484  j  4  Taunt.  605. 

«  12  East,  223. 

»  1  East,  475  j  3  Taunt.  654 ;  12  East,  302. 

♦  Vol.  xiii,  p.  116,  et  seq. 
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ever  was  subject  to  forfeiture  was  also  uninsurable,  but 
whether  the  want  of  a  licence  as  to  a  part,  whereby  that  part 
alone  became  liable  to  seizure^  would  have  the  effect  of  ren- 
dering the  whole  adventure  illegal,  and  thereby  vitiating  the 
insurance  generally,  has  been  left  in  some  degree  of  uncer* 
tainty.  Lord  Ellenborough  seems  to  have  strongly  maintained 
the  affirmative  ;^  but  there  is  at  least  one  instance  in  which  the 
Court  of  Common  Pleas  upon  consideration  adjudged  other* 
wisQ.^  In  time  of  war  the  king  has  an  undoubted  right  to  lay 
an  embargo,  and  any^  attempt  to  evade  it  is  consequently  un* 
fawful.  The  power  has  also  been  occasionally  exercised 
during  peace,  on  great  emergencies  and  for  the  public  good; 
but  whether  constitutionally  the  prerogative  of  the  king  is 
sufficient  for  that  purpose  is  more  than  questionable,  and  the 
Courts,  it  is  apprehended,  would  hesitate  to  pronounce  illegal 
a  voyage  undertaken  in  contravention  of  such  an  order. 

4.  A  contemplated  breach  of  the  revenue  regulations  of  this 
country  is  so  manifeistly  unlawful  that  it  seems  needless  to  say, 
that  a  smuggling  adventure  cannot  be  protected  by  an  insur- 
ance. Moreover  the  legislature  has  imposed  a  heavy  penalty 
on  the  attempt  to  insure  such  adventures ;  for  by  the  6  Geo. 
IV.  c.  108,  s.  47,  "  every  person  who,  by  way  of  insurance  or 
othervdse,  shall  undertake  to  deliver  any  goods  to  be  imported 
at  any  port  without  paying  the  duties  due  on  importation,  or 
any  prohibited  goods,  or  in  pursuance  of  such  insurance  or 
otherwise,  shall  deliver  any  uncustomed  or  prohibited  goods, 
every  such  person  and  every  aider  or  abettor  thereof  shall  for- 
feit 600i,  over  and  above  any  other  penalty  to  which  by  law  he 
shall  be  liable ;  and  every  person  who  shall  agree  to  pay  any 
money  for  the  conveyance  or  insurance  of  such  goods,  or  shall 
receive  such  goods  into  his  possession,  or  suffer  the  same  to 
be  so  received,  shall  also  forfeit  500/,  over  and  above  any  pe- 
nalty to  which  by  law  he  may  be  liable  on  account  of  such 
goods."  But  a  trading  in  violation  of  the  revenue  laws  of 
another  country  is  not  prohibited  by  our  law,  and  consequently 
an  insurance  avowedly  effected  on  such  an  adventure  may  be 

»  Parkin  r,  Dick,  2  Campb.  221 ;  61  East,  502. 

3  Keir  ▼.  Andraade,  6  Taunt.  498. 

*  Per  Lor4  Mansfield.— Delraada  v,  Motteax,  Park,  357. 
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maintained.^  The  morality  of  this  doctrine  has  indeed  been 
called  in  question,  and  certainly  not  without  reason ;  but  the 
rule  itself  prevails  not  in  England  only  but  generally.^ 

5.  A  deliberative  intention  of  breaking,  or  attempting  to 
break,  a  blockade  duly  established  and  notified  is  an  unques- 
tionable violation  of  the  law  of  nations ;  and  upon  such  an 
adventure  no  valid  insurance  can  be  effected.  But  in  this  de- 
finition many  points  are  involved,  and  to  make  out  a  case  of 
illegality  it  is  necessary  to  show,  1st.  That  there  was  a 
blockade  in  fact.  2nd.  That  it  had  been  duly  notified  to  the 
government.  3rd.  That  the  assured  knew  or  might  have 
known  of  the  existence  of  the  blockade  when  the  vessel  sailed 
and  the  risk  attached.  4th.  That  the  vessel  not  only  sailed 
for  a  blockaded  port,  but  that  it  sailed  with  a  purpose  of  at- 
tempting a  breach  of  blockade.  Now  1st.  A  mere  declaration 
of  a  blockade  does  not  constitute  a  blockade-  in  fact ;  there 
must  be  a  sufficient  force  to  make  it  reasonably  effective.  2nd. 
The  subjects  of  other  states  are  not  bound  by  the  blockade 
until  it  has  been  formally  notified  to  their  respective  govem- 
.  ments.  3rd.  The  proclamation  in  the  Gazette  by  the  govern- 
ment, although  binding  on  the  subjects,  so  far  as  to  legalize 
the  seizure  of  vessels  afterwards  attempting  to  force  the 
blockade,  does  not  render  unlawful  transactions  between  par- 
ties concluded  in  ignorance  of  that  proclamation.  Whether  the 
fact  was  known  to  the  parties  effecting  the  policy  at  the  time 
of  effecting  it,  is  a  question  to  be  determined  by  the  jury  on 
an  estimate  of  probabilities.  Lastly,  a  vessel  may  sail  to  a 
blockaded  port,  yet  if  the  object  be  not  at  all  events  to  enter 
it,  but  to  make  inquiries  in  its  neighbourhood,  whether  the 
blockade  were  still  in  force,  and  if  so  to  proceed  elsewhere, 
the  voyage  will  not  in  that  case  be  illegal,  nor,  consequently, 
is  an  insurance  upon  a  voyage  knowingly  undertaken  to  a 
blockaded  port  of  itself  necessarily  invalid.^ 

>  Pianclie  v.  Fletcher,  Doug).  238  ;  Atkinson  v.  Abbott,  II  East,  140.  It  is  a 
general  rule  that  the  Courts  of  this  country  do  not  notice  the  revenue  regulations  of 
other  states. 

*  See  Pothier*s  Trait6  d'Assurance,  58  ;  Valin,  art.  49,  p.  127 ;  Eraerigon,  i. 
213. 

>  For  the  authorities  in  support  of  these  propositions  see  Wheaton's  Eiements  of 
International  Law,  vol.  ii.  p.  228,  el  seq.,  and  the  text  writers  and  cases  there  re- 
ferred to.    See  also  The  Betsy,  I  Rob.  92;  The  Neptunus,  1  Rob.  171  ;  The 
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6.  To  carry  to  the  port  of  a  belligerent  articles  required  or 
useful  for  the  effectual  prosecution  of  hostilities,  is/ in  a  sub- 
ject of  the  state  actually  at  war  with  the  belligerent  so  aided,  a 
treasonable  act;  and  in  a  neutral,  it  is  a  departure  from  neu- 
trality, and,  therefore,  by  the  law  of  nations  prohibited.  The 
articles  so  interdicted  are  denominated  "  contraband  of  war ;" 
and  that  arms  and  ammunition  are  within  this  category  there 
can  exist  no  doubt.  But  it  is  evident  that  effectual  assistance 
may  be  given  to  a  belligerent  in  the  supply  of  other  things 
besides  these :  naval  stores  for  the  equipment  of  her  fleets, — 
provisions  in  time  of  scarcity, — even  materials  to  be  wrought 
up  into  articles  of  warlike  use  may  be  of  essential  service  in 
enabling  her  to  maintain  the  struggle  ;  and  whether  these  or 
any  of  them  are  at  all  times  and  under  all  circumstances,  or 
at  what  times  and  under  what  circumstances,  to  be  included  in 
the  catalogue  of  contraband,  is  a  question  which,  even  if  the 
means  were  afforded  us,  our  limits  would  not  permit  us  to 
solve.  The  student  will  find  the  whole  subject  clearly  and 
concisely  discussed  in  the  Treatise  on  International  Law  to 
which  reference  has  been  already  made.^  In  some  cases  the 
question  has  been  settled  by  treaty :  where  this  has  not  been 
done,  it  is  difHcuIt  to  lay  down  any  certain  rule  :  much  of  ne- 
cessity depends  on  the  exigency  of  the  particular  occasion,  and 
the  apparent  intention  of  the  voyage.  Useful  rules  for  inter- 
preting this  intention  will  be  found  in  the  elaborate  judgment 
of  Lord  Stowell  in  the  case  of  the  Jonge  Margaretha.« 

An  adventure  illegal  as  to  a  part,  is  illegal  as  to  the  whole, 
so  far  as  concerns  the  validity  of  the  insurance.  It  is  a  gene- 
ral rule  of  our  jurisprudence,  that  in  a  transaction  which, 
though  separable  into  parts,  forms  one  connected  whole,  the 
unsoundness  of  any  one  part  taints  and  contaminates  the 
whole.*     If  the  voyage  really  consist  of  two  distinct  and  uu- 

Adelaide,  «  Rob.  Ill,  (n)j  The  Sbeplierdess,  5  Rob.  264;  Harratt  v.  Wise,  9 
B.  &  C.  712  ;  D.  &  L.  234 ;  Winder  v.  Wise,  D.  &  L.  2S8;  Naylor  v.  Taylor,  9 
B.&C.718;  D.&L.  240. 

>  Wheaton,  vol.  ii.  p.  185. 

*  1  Rob.  192.  See  also  1  Rob.  27,  29,  241,  S29;  3  Rob.  108  J  4  Rob.  94, 
158,  354 ;  5  Rob.  305  ;  and  Wilbraham  v.  Wartiiaby,  L.  &  W.  144. 

»  Wilson  V.  Marryatt,  8  T.  R.  31;  Bird  v.  Applctou,  8  T.  R.  562 ;  Parkin  v, 
Dick,  11  East,  502;  2  Campb.  221 3  Holland  ▼.  HalJ,  1  B.  &  A.  53  ;  Gibson  t. 
Service,  5  Taunt.  433, 
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connected  parts,  as  a  voyage  out  and  a  voyage  home,  the 
policy  on  the  home  voyage  will  not,  of  course,  be  affected  by 
the  illegality  of  the  outward  voyage :  and  although  by  the 
policy  the  whole  voyage  out  and  home  may  be  consolidated 
into  one  adventure,  yet,  if  the  policy  be  distinct,  it  may  fairly 
be  presumed  that  the  more  lenient  rule  would  prevail.  An 
adventure  primft  facie  unlawful  may  be  legalized  by  licence  or 
otherwise ;  but  if  such  were  the  fact  or  the  intention,  it  is  in- 
cumbent on  the  assured  to  show  it.* 


ART.  v.— ON  THE  RIGHT  OF  AN  INCUMBENT  TO  A  FEE  ON 
THE  BURIAL  OF  A  PAUPER. 

We  beg  leave  to  lay  before  our  readers  the  following  cases  on 
this  subject,  with  the  opinions  of  those  two  eminent  civilians, 
Doctors  Lushington  and  Pbillimore. 

Case. 
The  Reverend  John  Smith  is  vicar  of  the  parish  of  Wenton 
in  the  county  of  Dorset;  no  lands  or  tithes  are  attached  to 
the  living;  the  only  remuneration  for  the  services  are  the 
surplice  fees,  the  amount  of  which  is  fixed  by  a  list  of  the 
various  fees,  and  placed  in  a  conspicuous  place  in  the  church: 
the  present  vicar  and  his  predecessors  have  always  been 
accustomed  to  receive  the  fees  for  the  burial  of  paupers  from 
the  overseers  of  the  poor  of  the  township  in  which  the  paupers 
were  legally  settled,  until  about  a  year  ago,  when  some  of 
the  parishioners  objected  to  allow  items  for  the  bui'ial  of 
paupers  to  pass  in  the  township  accounts,  considering  the 
vicar's  charge  unfair  and  improper,  and  consequently  from 
that  period  no  such  fees  have  been  paid  to  the  vicar,  although 
he  has  always  demanded  them,  and  he  now  claims  4iis  usual 
dues  for  each  funeral  of  a  pauper  or  threatens  to  commence 
proceedings  at  law  to  enforce  what  he  considers  his  right. 

Your  opinion  is  requested  on  the^.  above  case.     Do 
you  think  the   over«eers  of  the  poor  are  legally 

»  Holland  v.  Hall,  ubi  siipra,  but  see  Haines  v.  Busk,  5  Taunt,  622,  scmble 
contra. 
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liable  to  pay  the  vicar  the  fees  for  the  interment 
of  paupers  that  they  may  have  been  obliged  to 
maintain? 

Opiniok. 
My  own  opinion  is,  that  the  officiating  minister  is  not 
entitled  as  a  matter  of  right  to  demand  a  fee  for  the  interment 
of  a  pauper.  It  is  but  fair,  however,  to  add  that  contrary 
opinions  have  been  given  by  other  advocates  on  this  point, 
and  that  I  am  not  aware  that  it  has  ever  received  a  judicial 
determination.  Of  common  right  no  fee  is  due  for  burial  in 
the  church-yard,  but  ancient  and  uniform  custom  may  esta- 
blish a  right  to  such  a  fee,  and  where  such  a  custom  has 
obtained,  fees  are  recoverable  at  law. 

Where,  however,  the  deceased  is  totally  without  funds,  it 
has  always  appeared  to  me  that  the  custom  which  would 
exact  such  a  fee  is  unreasonable  and  could  not  be  sustained, 
and  that  as  a  matter  of  common  right  the  body  of  the  pauper 
should  be  buried  by  the  minister  without  any  pecuniary  com- 
pensation for  the  performance  of  a  Christian  rite. 

Joseph  Phillimore. 
Doctors^  Commons^  l^th  February^  1833. 

Case. 

The  parish  of  Standish  (being  a  rectory)  is  extensive  and 
populous,  and  comprises  the  chapelry  and  perpetual  curacy 
of  Saint  John,  at  which  chapel  the  minister  or  incumbent 
performs  all  offices  of  the  church  for  that  chapelry. 

For  time  immemorial  the  rector  of  Standish  as  to  the  rest 
of  the  parish,  and  the  curate  of  St.  John  as  to  the  chapelry, 
have  uniformly  required  and  have  been  paid  by  the  overseers 
of  the  poor  of  the  parish  of  Standish  at  large,  (there  being 
only  one  general  poor-rate  for  the  whole  parish,)  the  fee  of 
4«.  for  and  upon  the  burial  of  every  pauper  upon  or  main- 
tained by  the  parish,  or  having  the  parish  allowance,  either 
at  the  parish  church  or  at  the  chapel  of  St.  John;  certain 
portions  or  shares  of  which  fee  are  paid  over  by  the  minister 
to  the  parish  clerk  or  to  the  chapel  clerk  and  the  sexton, 
where  the  interment  takes  place;  but  certain  rate-payers 
within  the  parish  have  lately  objected  to  the  payment  by  the 
overseers  out  of  the  parish  rates  of  the  4^.  burial  fee,  and 
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protested  against  the  payment  or  allowance  thereof  for  the 
future^  alleging  that  such  a  fee  is  illegal^  and  not  due  or  pay- 
able by  the  overseers  out  of  the  poor's  rate — that  the  minister 
is  under  an  obligation  to  perform  the  burial  service  of  the 
pauper,  and  that  his  fee  can  only  come  and  be  recovered  out 
of  the  effects  of  the  deceased,  if  any ;  and  if  none,  then  that 
the  minister  must  bear  the  loss  and  perform  the  sei*vice  in 
this  instance  gratuitously. 

Your  opinion  is  therefore  requested, 
^Whether  the  Rector  of  Standish  as  to  burials  at  the 
mother  church,  and  the  curate  or  incumbent  of  St. 
John's  chapel  as  to  the  burials  at  that  chapel,  have 
a  right  to  and  can  recover,  and  hywhdX  means 
and  in  what  Court,  from  the  overseex's  of  the  poor 
of  the  parish  at  large,  the  burial  fee  of  4^.  above- 
mentioned,  and  whether  if  recoverable,  the  rector  or 
minister  must  proceed  for  his  own  portion  as  well 
as  for  the  clerk's  or  sexton's  respective  portions,  or 
each  is  to  sue  or  proceed  separately  for  the  recovery 
of  his  own  portion? 

Opinion. 
I  am  of  opinion  that  the  rector  of  Standish,  and  curate  of 
St.  John's,  cannot,  as  to  the  mother  church  or  chapel,  recover 
from  4he  overseers  of  the  poor  the  burial  fee  of  46\  herein 
mentioned,  on  account  of  the  interment'  of  a  parish  pauper* 
I  think  that  no  fees  are  recoverable  under  such  circum- 
stances. 

S.  LUSHINGTON. 

Doctors'  Commons^  August  ZXst^  1834. 

As  it  is  plain  that  Dr.  Phillimore,  and  as  it  may  perhaps  be 
Inferred  that  Dr.  Lushington  is  also  of  opinion,  that  the  ques- 
tion before  them  has  nt)t  been  determined  by  any  authority, 
it  may  not  be  useless  to  search  into  the  matter  a  little,  and 
we  promise  to  such  of  our  readers  as  will  accompany  us  that 
they  will  not  find  the  investigation  devoid  of  interest. 

The  Synod  of  London,  held  a.  d.  1 102,  provides  *^  Ne  cor- 
pora defunctorum  extra  parochiam  suam  sepelienda  portentur, 
ut  presbyteri  parochiae  perdant,  quod  inde  ill  is  debeatur,^*' 

*  Gibs«  Codex,  p.  543. 
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plainly  intimating  that  there  was   some  profit  arising  from 
having  the  custody  of  "  the  bodies  of  the  dead." 

Sharon  Turner,^  in  his  History  of  the  Anglo-Saxons,  says, 
'^  The  saul-sceat  [called  by  Blackstone  soul-scot,  symbolum 
animse,  and  translated  by  Spelman,  "  money  given  for  praying 
for  the  soul,"]  or  the  payment  to  the  clergy  on  death,  became 
a  very  general  practice.  No  respectable  person  died  or  was 
buried  without  a  handsome  present  to  some  branch  or  other 
of  the  ecclesiastical  establishment. 

Nothing  can  more  strongly  express  the  importance  and 
necessity  of  this  custom  than  that  several  of  their  gilds  seem 
to  have  been  formed  chiefly  with  a  view  to  provide  a  fund  for 
this  purpose. 

It  appears  in  all  wills.  Thus  Wynflaed,  for  her  saul-sceat, 
gave  to  every  one  of  the  religious  at  the  places  she  mentions, 
a  mancus  of  gold:  and  to  another  place,  half  a  pound's  worth, 
for  soul-sceat.  She  adds  a  direction  to  her  children,  that 
they  will  illuminate  for  her  soul. 

Byrhtrie,  for  his  soul  and  his  ancestors,  gave  two  sulings 
of  land  by  his  will,  and  a  similar  present,  with  thirty  gold 
mancys,  for  his  wife's  soul  and  her  ancestors.  Wulfaru  be- 
queaths to  Saint  Peter's  minister  for  his  "  miserable  soul," 
and  for  his  ancestors,  a  bracelet,  a  patera,  two  golden  crosses, 
with  garments  and  bed-clothes. 

In  the  Anglo  Saxon  laws-  we  find  many  injunctions  that 
*'  pecunia  sepulchralis,^"  *^  animse  census,"  should  be  paid  "  ad 
apertum  sepulchrum." 

Sir  Henry  Spelman  says,  *^  In  the  ancient  formulary  of 
wills,  and  by  the  canon  of  the  Synod  of  Exeter  it  is  expressly 
directed,  that  in  all  of  them  there  shall  be  an  especial  legacy 
of  somewhat  to  the  parson  for  tythes  atnd  oblations  forgotten 
or  pretermitted.*"  This  would  appear  to  be  the  original  of  a 
mortuary,  which,  according  to  Sir  Edward  Coke,  was  intended 
as  a  recompense  for  tithes  and  oblations  omitted  to  be  paid ; 
and  was  intended  for  the  same  purpose  as  the  saul-sceat, — 
the  good  of  the  soul. 

»  Vol.  iv.  p.  193.  *  Wilkins,  pp.  108,  114,  121  and  130. 

'  Sir  Henry  Spelraan  condemns  this  as  an  unfaiiliful  translation  of  saul-sceat. — 
Tract,  de  SepuUurd,  p.  190. 
*  Tract,  de  Sepultur^,  p.  187. 
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We  cannot  suppose  that  our  church  rulers  in  former  4ays 
were  desirous  of  restrainmg  the  Hberality  of  the  laity,  but  still 
it  is  plain  they  sought  to  place  the  gifts  above  referred  to  on 
the  proper  footing  of  mere  benevolences^  and  that  the  offices 
of  the  church  should  be  free«  In  an  ecclesiastical  constitution 
passed  A.  D*  1222,  6  Hen.  3,  we  find  ^'  firmiter  inhibemus, 
ne  cuiquam  pro  aliqua  pecunisL  denegetur  sepulturai  vel  bap- 
tismus,  vel  aliquod  sacramentum  ecclesiasticum,  vel  etiam 
matrimonium  contrahendum  impediatur:  quoniam  si  quid  pi& 
devotione  fidelium  consuetum  fuerit  erogari^  super  hoc  post- 
modum  volumus  per  ordinarium  loci  ecclesiis  justitiam  fieri^ 
sicut  in  generali  concilio  expressius  est  statutum/'  Upon 
which  the  learned  canonist  Lyndwood  writes,  "  licet  clerici 
exigere  non  possint  aliquid  pro  sepultur^  hujusmodi;  cogi 
tamen  possunt  laici  pias  et  laudabiles  consuetudines  obser- 
vare.  Si  petat  pro  terr^l,  vel  officio,  succumbet,  nee  proderit 
sibi  allegare  consuetudinem ;  si  autem  dicat,  quod  pro  quo- 
libet  mortuo  consuevit  tantum  donari  presbytero  vel  ecclesiae, 
obtinebit."^  So  we  read  in  the  general  canon  law,  "  in- 
terdictum  est  omnibus  Christianis  terram  mortuis  vendere  et 
debitam  sepulturam  denegare  $"  and  by  the  same  council  it 
was  decreed,  ^'  ubi  decimas  persolvebat  vivus,  sepeliatur  mor- 
tuus."2 

And  in  Lib.  Can.  Eccl.  apud  Winkins,^  we  read,  "  Et  nuUus 
presbyter  sacrum  ministerium  peragat  pro  pecuniis  vel  aliqu^ 
ali^  re,  nee  postulet  quid  pro  baptismo  vel  pro  aUquo  alio 
servitio." 

Those  who  desire  further  evidence  on  this  branch  of  our 
subject,  will  find  it  in  Spelman's  tract  above  cited,  whence  it 
plainly  appears  that  any  payment  **  pro  terr^  vel  officio"  was 
strictly  prohibited  by  many  canons  and  constitutions,  as  ^^  a 
thing  too  horrible,"  and  simony :  but  that  a  customary  pay- 
ment, as  a  mortuary,  was  allowed  by  the  canon  law,  and  even 
established  by  act  of  parliament.^ 

Thus  we  find,  that  though  it  was  customary  from  the  earliest 
period,  that  some  offering  or  oblation  should  be  made  on  the 

1  Gibs.  Codex,  p.  541. 

»  Degge,  p.  175. 

3  P.  157. 

^  Stat,  of  Circuinspecte  agatis,  IS  £d.  I.— See  3  Inst.  491. 
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burial  of  the  dead,  yet  that  the  canon  law  never  sanctioned 
any  demand  by  the  officiating  minister,  either  pro  terrd  vel 
officio,  for  an  interment  in  the  churchyard:*  but  that  a  demand 
of  an  accustomed  oblation  or  fee  "  pro  quolibet  mortuo'*  might 
be  enforced.   In  the  Anglo-Saxon  laws  we  do  not  find  any  men- 
tion of  any  other  mortuary  than  this  '^  animaB  census ;"  and  as 
this  oblation  may  easily  be  supposed  to  have  often  consisted,  in 
ancient  times,  not  of  money  but  of  some  specific  chattel,  we 
incline  to  think  it  is  the  parent  and  origin  of  a  mortuary  or 
corpse-present.     These  "  presents  "  consisted  of  every  variety 
of  goods.     In  Les  Termes  de  la  Ley,  a  mortuary  is  defined 
as  "  that  beast  or  other  chattel  moveable,  which  after  the 
death  of  the  owner,  by  the  custom  of  some  places,  became  due 
to  the  parson,  vicar,  or  priest  of  the  parish,  in  lieu  or  satisfac- 
tion of  tithes  or  offerings  forgot,  or  not  well  and  truly  paid  by 
him  that  is  dead/'     Selden,  in  his  History  of  Tithes,  quotes 
an  ancient  record,  where  it  is  recited,  that  a  horse  was  present 
at  the  church  the  same  day  as  a  mortuary,  and  that  the  parson 
received  him  according  to  the  custom  of  the  land  and  of  holy 
church.* 

Spelman  seems  to  think,  that  all  payments  that  the  clergy 
could  legally  be  entitled  to  in  Popish  times,  on  the  death  and 
burial  of  a  parishioner,  might  be  classed  under  the  heads  of 
mortuaries  or  gifts  of  specific  chattels,  money  for  lights,  and 
money  for  praying  for  the  soul  of  the  deceased ;  ^  and  we 
have  diligently  examined  every  authority  within  our  power 
and  we  cannot  find  any  trace,  until  about  the  period  of  our 
Reformation,  that  an  officiating  minister  could  demand  for  the 
burial  of  the  dead  any  other  remuneration  than  such  as  is  of 
the  nature  of  a  mortuary.  This  ancient  burial  fee  originating, 
as  the  whole  maintenance  of  the  clergy  of  the  established 
church  certainly  originated,  in  free  gifts  of  the  people,  which 
the  law  sanctioned  and  at  last  enforced,  was  regulated  by  a 
statute  which  we  shall  cite  at  considerable  length,  in  order  to 
bring  before  our  readers  as  complete  a  view  as  we  can  of  the 
subject  we  propose  to  investigate.  We  allude  to  21  Hen.  VIII. 
c.  6,  intituled  "  Where  mortuaries  ought  to  be  paid ;  for  what 
persons,  and  how  much ;  and  in  what  case  none  is  due." 

^  See  judgment  of  Abnej,  J.>  in  Andrews  ?.  Cftwlfaorne,  Wilkf,  557. 
»  Cited  in  Gibs.  Cod.  p.  745.  ^  De  Sepullura,  p.  187. 
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"  Forasmuch  as  question,  ambiguity,  and  doubt,  is  chanced  and 
arisen  upon  the  order,  manner,  and  form  of  demanding,  receiving, 
and  claiming  of  mortuaries,  otherwise  called  corse-presents,  as  well 
for  the  greatness  and  value  of  the  same,  which  as  hath  lately  been 
taken,  is  thought  over-excessive  to  the  poor  people  and  other 
persons  of  this  realm,  as  also  that  such  mortuaries  or  corse-presents 
have  been  demanded  and  levied,  for  such  as  at  the  time  of  their 
death  have  had  no  property  in  any  goods  or  chattels,  and  many 
times  for  travelling  and  way-faring  men  in  the  places  where  they 
have  fortuned  to  die ;  to  the  intent  that  all  doubt,  contention,  and 
incertainty  herein  may  be  removed,  and  as  well  the  generality  of 
tlie  king's  people  therein  remedied,  as  also  of  the  parsons,  vicars, 
parish  priests,  curates,  and  others  having  interest  in  such  mortua-- 
ries  and  corse-presents  indifferently  provided  for ; 

"  Be  it  therefore  enacted,  that  no  parson,  vicar,  curate,  nor  parish 
priest,  ne  any  other  spiritual  person,  shall  take,  receive,  or  demand 
of  any  person  or  persons  within  this  realm,  for  any  person  or  per- 
sons dying  within  the  same,  any  manner  of  mortuary  or  corse- 
present,  ne  any  sum  or  sums  of  money,  ne  any  other  thing  for  the 
same,  more  than  is  hereafter  mentioned 

'*  First,  it  is  ordained,  established,  and  enacted,  that  no  manner 
of  mortuary  shall  be  taken  or  demanded  of  any  person,  whatsoever 
he  be,  which,  at  the  time  of  his  death,  hath  in  moveable  goods 
under  the  value  of  ten  marks ;  and  also,  that  no  mortuary  shall  be 
given,  asked,  or  demanded,  from  henceforth,  of  any  manner  of 
person,  but  only  in  such  place  where '  heretofore  mortuaries  have 
been  used  to  be  paid*  and  given,  and  in  those  places  none  other- 
wise but  after  the  rate  and  form  hereafter  mentioned.  Ne  that 
any  person  pay  mortuaries  in  more  places  than  one,  that  is  to  say, 
in  the  places  of  their  most  dwelling  and  habitation,  and  there  but 
one  mortuary.  Nor  no  parson,  vicar,  curate,  parish  priest,  or 
other,  shall,  for  any  person,  dying  or  dead,  and  being  at  the  time 
of  his  death,  of  the  value  in  moveable  goods  of  ten  marks  or 
more,  clearly  above  his  debts  paid,  and  under  the  sum  of  ^30, 
take  for  a  mortuary  above  3*.  4c?.  in  the  whole;  and  for  a  person 
dying  or  dead,  being  at  the  time  of  his  death  of  the  value  of 
^30,  or  above,  clearly  above  his  debts  paid,  in  moveable  goods, 
and  under  the  value  of  £40,  there  shall  be  no  more  taken  or 
demanded  for  a  mortuary  than  6*.  8f/.  in  the  whole.  And  for  any 
person,  dying  or  dead,  having  at  the  time  of  his  death  of  the  value 

*  This  expres3ion  certainly  implies  that  the  mortuaries  intended  to  be  regulated 
by  the  act,  consisted  sometimes  of  money  payments. 
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in  moveable  goods  of  ^40  or  above,  to  any  sum  whatsoever  it  be, 
clearly  above  his  debts  paid,  there  shall  be  no  more  taken,  paid  or 
demanded  for  a  mortuary  than  10*.  in  the  whole. 

"  Provided  always,  that  for  no  woman  being  covert-baron,  nor 
child,  ne  for  any  person  not  keeping  house,  any  manner  mor- 
tuary be  paid,  ne  that  any  parson^  vicar,  curate,  parish  priest,  or 
other,  ask,'  demand,  or  take,  for  any  such  woman,  child,  or  for  any 
person  not  keeping  house,  dying  or  dead,  any  manner,  thing,  or 
money,  by  way  of  mortuary,  ne  also  for  any  way-faring  man,  or 
oth^r,  that  dwelleth  not,  ne  maketh  residence  in  the  place  where 
they  shall  happen  to  die,  but  that  the  mortuary  of  such  way-faring 
persons  be  answerable  in  places  where  mortuaries  be  accustomed 
to  be  paid,  and  in  manner  and  form  and  afler  the  rate  before-men« 
tioned,  and  none  otherwise,  in  the  place  or  places  where  such  way- 
faring persons,  at  the  time  of  their  death,  had  their  most  habitation, 
house,  and  dwelling  places,  and  no  where  else. 

*'  Provided  always,  that  it  shall  be  lawful  to  all  manner  of  par- 
sons, vicars,  curates,  parish  priests,  and  other  spiritual  persons,  to 
tal^  and  receive  any  manner  sum  of  money,  or  other  thing  which 
by  any  person  dying  shall  fortune  to  be  disposed,  given,  or  be- 
queathed unto  them,  or  any  of  them,  or  to  the  high  altar  of  the 
church  ;  this  act,  or  anything  herein  mentioned,  notwithstanding." 

This  act  was  alluded  to  by  Mr.  Justice  Abney,  in  delivering 
the  judgment  of  the  Court  of  Common  Pleas,  in  Andrews  v. 
Cawthorne,  who  observed  :  "  My  brother  Wynne  attempted 
to  prove  that  the  burial  fee.  was  the  same  as  the  corse-present 
or  mortuary ;  and  cited  21  Hen.  VIII.  c.  6,  to  show  that  3^.  Ad, 
was  the  least  sum  by  statute  paid  for  a  mortuary.  But  there 
is  no  colour  to  imagine  that  a  present  made  on  the  burial  of 
the  dead,  which  was  a  gift  by  way  of  recompence,  for  sub- 
tracting personal  tithes  and  offerings,  a  kind  of  commutation, 
is  like  to  a  burial  fee,  vid.  2  Inst.  491."  If  it  was  intended 
by  the  learned  Judge,  that  the  fee  at  present  paid^  to  the  clergy 
on  burials  was  not  like  a  mortuary,  he  was  undoubtedly  right ; 
but  if  he  also  intended  to  say  that  the  clergy  might  by  custom 
be  entitled,  even  in  the  time  of  Henry  VIII.,  to  a  burial  fee, 
independent  of  a  mortuary,  we  can  find  no  wan-ant  for  his 
position. 

We  are  certainly  of  opinion  that  the  act  just  cited  was  in- 
tended to  include  and  regulate  all  fees  which  could  then  be 

1  Willes,  p.  536. 
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demanded  by  the  clergy  on  the  burial  of  the  dead.  Lyndwood, 
who  allows  that  a  fee,  "  pro  quolibet  mortuo/'  might  be  esta- 
blished by  custom,  says  nothing  as  to  the  motive  which  should 
induce  the  payment  of  it,  but  he  does  say,  "  it  shall  be  taken 
neither  pro  terrA  vel  officio,"  For  what,  then,  was  it  paid  and 
received?  Is  it  not  very  probable  that  the  clergy  and  their 
lawyers  considered  it  "  pro  recompensatione  subtractionis 
decimarum  personalium  et  oblatlonum,"  as  the  least  objec- 
tionable light  to  view  the  demand  in?  It  is  a  strong  cor- 
roboration of  this  supposition,  that  the  fee  or  oblation  in 
question  was  payable  to  the  incumbent  of  the  parish  in  which 
the  deceased  lived  and  paid  tithes,  and  where  he  received  the 
sacraments,  though  he  might  die  in  another  parish*  Bishop 
Gibson  writes,^  **  all  privileges  of  burying  elsewhere  had  this 
special  clause  in  them,  '  salva  justitift  illarum  ecclesiarum  a 
quibus  mortuorum  corpora  assumuntur,'  which  is  no  more 
than  what  was  decreed  in  our  own  council  of  iEnham,  held 
about  the  year  1009,  *  si  corpus  aliquod  extra  suara  pai-o- 
chiam  quis  posuerit,  solvat  nihilominus  pecuniam  (quod  sym- 
bolum  animae  dicitur)  illae  ecclesiae  cui  corpus  famulabur 
vivens :'  and  in  the  laws  of  Canute,  *  Porr6  autem  aequum 
est,  ut  effqiso  tumulo,  ipsa  protinus  numeretur  pecunia  sepul- 
chralis;  atque  si  quis  extra  parochise  suae  fines  mortuum 
humsirit  aliquem,  ipsa  nihilp  secius  pecunia  sepulchralis,  ec- 
clesiae  ad  quam  jure  pertineat,  redditur.'" 

Thus,  though  "  pecunia  sepulchralis"  was  due  on  the  burial 
of  a  corpse,  it  was  not /or  the  burial,  but  it  of  right  belonged 
to  the  incumbent  of  the  parish  in- which  the  deceased  resided. 
Bishop  Gibson^  gives  the  copy  of  a  licence  granted  by  Arch- 
bishop Pecdiam  in  1283,  "  Ad  sepeliendura  in  csemeterio 
capellae,  salvis  juribus  matricis  ecclesiae ;"  from  which  it  would 
seem  that  a  mortuary  was  a  fee  payable  on  the  burial  of  a 
corpse,  and  consequently  no  way  different  from  the  fee  which 
Lyndwood  says  may  of  right  be  payable  to  a  minister : — 
"  Concessimus  capellae  de  Ringmere,  quod  cum  contigerit 
tempore  hyemali,  propter  inundationes  aquarum  aut  nimiae 
tempestatis  eventiim,  corpora  parochianorum  decedentium 
dictae  capellae  ad  matricem  ecclesiam  Suth  Mailing  commode 

»  Codex,  p,  642.  « Gibs.  Cod.  744. 
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non  posse  portari^  in  caemeterio  dictae  capellae  sepulturae  tra* 
dantur ;  praedictse  matricis  ecclesiae^  cui  per  concessionem  bu*- 
jusmodi  in  nullo  praejudicare  intendimus^  tarn  in  mortuariis 
quam  oblationibus  et  obventionibus^  et  aliis  quiboscunque,  in 
omnibus  jure  salvo,  Liceat  etiam  vicario  dictae  capellae  qui 
pro  tempore  fuerit,  puhlice  mendicantes,  nee  habentes  unde  ad 
matricem  ecclesiam  faciant  se  portari  cum  in  fata  decesserint^ 
in  dicto  sepelire  caemeterio ;  cum  indemnitate  tamen^  ut  prae- 
diximus^  matricis  ecclesias  supradictae."  This  last  clause  shows 
the  extreme  jealousy  with  which  the  rights  of  the  incumbent 
of  the  mother  church  were  guarded. 

Lyndwood/  a  very  high  authority  on  such  a  question,  says 
that  a  mortuary  was  so  called,  "  e6  qu6d  relinquitur  ecclesiae 
pro  anim&  defuncti;  .  •  .  et  quia  cum  mortuo,  tempore  sepul- 
turaB,  consuevit  ad  ecclesiam  deferri ;"  a  very  exact  description 
of  the  oblation  or  corse-present  which,  even  in  Roman  Ca- 
th9lic  times,  custom  might  authorize  the  clergy  to  receive  on 
a  burial.  The  act  of  Henry  seems  to  apply  expressly  to 
corse-presents ;  and  *'  Sir  William  Dugdale,  and,  after  him. 
Bishop  Stillingfleet,  have  shown  and  affirmed  that  the  corse- 
present  was  properly  the  voluntary  oblation  which  was  usually 
made  at  funerals.*  And  though  "  Les  Termes  de  la  Ley," 
**  a  very  excellent  book,"^  *'a  book  of  great  antiquity  and 
accuracy,"^  confines  the  definition  of  a  mortuary  to  beasts  and 
other  chattels  moveable,  can  it  be  contended  that  this  act 
should  be  so  restrained,  and  that  it  has  no  relation  to  cus- 
tomary money  payments  on  the  burial  of  the  dead?  We 
think  not  5  the  language  of  the  act  is  sufficiently  general  to 
include  the  payments  or  presents  to  which  we  find,  by  the 
ancient  ecclesiastical  constitutions,  parsons  might  be  entitled 
by  custom ;  and  surely  if  an  exception  were  deemed  neces- 
sary to  secure  legacies  to  the  clergy,  their  accustomed  fees  on 
burials,  if  intended  not  to  fall  within  the  operation  of  the  act, 
would  also  have  been  saved,  seeing,  as  sufficiently  appears  by  the 
above  observations,  the  origin  and  nature  of  such  fees.  With 
respect  to  the  exception  of  legacies,  it  is  curious  to  note  that, 

1  Codex,  p.  24. 

^  Gibs.  Cod.  745 ;  and  see  Blount's  Gloss,  voce  Mortaaiy. 

3  Per  T^rd  Kenyon,  C.J.  1  East,  459. 

*  Per  Bayley,  J.  6  Bam,  &  Cr.  229. 
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in  the  Anglo-Saxon  times/and  in  the  early  part  of  our  English 
history,  mortuaries  were  generally  legacies;  nay,  as  Black- 
stone  says,  "  were  held  to  be  necessary  ingredients  in  every 
testament  of  chattels."  ^ 

We  may  observe,  that  the  enactment  that  no  mortuary 
should  be  required  for  the  deceased  poor,  and  the  graduated 
scale  in  the  act,  were  in  strict  accordance  with  the  spirit  of 
the  ancient  canon,  which  recommended  the  minister,  when 
demanding  a  mortuary,  "  Deum  in  petitione  ill4  habeat  prae 
oculis" — "  Considerando,"  says  Lyndwood,  "  nempe  pauper- 
tatem,  sive  inopiam  ejus  a  quo  exigitur."^ 

We  trust  it  sufficiently  appears  from  the  preceding  observa- 
tions, that  the  fee  at  present  paid  to  the  clergy  on  burials, 
which  is  in  many  cases  at  least  expressly  for  performing  the 
office,  had  no  existence  in  Roman  Catholic  times;  the 
question  therefore  arises,  how  did  it  originate,  and  by  what 
authority  was  it  established?  In  the  year  1641  Sir  Henry 
Spelman's  Tract  de  Sepultur^  was  published,  "which  was 
probably  composed  on  occasion  of  his  being  one  of  the  com- 
missioners for  regulating  the  fees  in  our  civil  and  ecclesiastical 
Courts/'^  In  this  tract  Spelman  gives  an  extract  from  "a 
vestry  constitution  lately  made  and  subscribed  by  the  pardon 
and  churchwardens,  confirmed  by  the  bishop,  approved  by  his 
chancellor,  declared  to  be  a  laudable  custom  of  that  parish, 
and  in  testimony  thereof  entered  as  a  solemn  act  in  the  prin- 
cipal registry  of  the  lord  bishop  of  the  diocese,  and  finally 
ratified  with  the  chancellor's  hand  and  seal  of  office ;  I  may 
say,  Vidiy  puduitque  videre."  In  this  vestry  constitution  we 
find  the  following  entry : — 

"  In  the  Church  Yard. 

s.      d.     ^      s,      d. 

To  the  Parson/or  interring  the  Corps  ^-ofS    8'^|rl     4 
To  him   in  like  manner   for  every /|\  >f  < 

child  under  7  years        .     .    .     ^^^2    8)|U     4" 

Spelman,  pregnant  with  the  decrees  of  the  canon  law, — 
that  no  fee  should  be  taken  pro  terr^  or  pro  officio,  declares 
all  such  fees  to  be  unlawful  and  unwarranted  by  any  valid 

»  2  Bla.  ComiD.  p.  426.  *  Gibs.  Cod.  744. 

3  Life  of  Spelmao. 

^  Does  not  ihis  head  of  uncoffiaed  funerals  point  at  and  include  pauper  funerals  ? 
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custom^  and  that  the  demand  thereof  was  "  a  winged  sin 
hatched  of  late  within  this  city,  but  crept  already  into  the 
neighbour  towns,  and  will  shortly  flie  (if  the  wings  be  not  dipt 
in  time)  over  all  the  kingdom." 

The  58th  canon  of  1603  merely  directs  that  no  minister  shall 
refuse  or  delay  to  bury  any  corpse  that  is  brought  to  the 
church  or  church-yard,  and  is  silent  as  to  any.  fee  being  pay- 
able. Sir  Simon  Degge  writes,  "  by  the  custom  of  England 
every  person  (except  such  as  are  afterwards  excepted)  may  at 
this  day  (A.D.  1672)  be  buried  in  the  church-yard  of  the 
parish  where  he  dies  without  paying  anything  for  breaking 
the  soil."'  Sir  Edward  Coke  says  the  burial  of  the  cadaver, 
that  is,  caro  data  vermibus,  is  nullius  in  bonis.^  Bishop  StiU 
lingfleet,  in  a  tract  '^  Of  the  Maintenance  of  the  Parochial 
Clergy  by  Law,"  in  which  he  professes  to  enumerate  all 
sources  of  income,  makes  no  mention  of  the  present  burial  fees.^ 
We  cannot  find  any  statute  nor  any  decision  of  any  of  the 
Common  Law  Courts  establishing  the  validity  of  the  present 
burial  fees;  but  since  the  early  part  of  the  17th  century  the 
judges  of  the  Ecclesiastical  Courts  have  from  time  to  time 
expressly  sanctioned  such  fees,  by  signing  lists  presented  to 
them  by  vestries.  In  Lord  Stowell's  elaborate  judgment  re- 
specting the  iron  cpffins,  when  a  table  of  fees  was  presented  for 
his  approval  and  confirmation,  which  included  fees  for  the 
minister,  (as  well  as  for  the  churchwardens  in  respect  of  the 
ground,)  he  observed,  "  I  am  aware,  as  I  have  already  hinted, 
that  very  ancient  canons  forbid  the  taking  of  money  for 
interment,  upon  the  notion  that  consecrated  grounds  were 
among  the  res  sacrce;  and  that  money  payments  for  them  were 
therefore  acts  of  a  demoniacal  complexion.  But  this  has  not 
been  the  way  of  considering  that  matter  since  the  Reforma- 
tion (for  the  practice  certainly  goes  back  at  least  as  far);  it 
appears  founded  upon  reasonable  considerations,  and  is  sub- 
jected to  the  proper  control  of  an  authority  of  inspection."* 

We  should  observe,  with  respect  to  the  point  before  us, 
that  the  cases  in  our  law  books,  in  which  a  fee  has  been  de 
manded  for  a  burial  in  the  church  or  chancel,  of  course  have 

>  Degge,  p.  175.  •  3  Inst.  203. 

»  Vol.  iii.  of  his  works,  p.  674,  fol.  ed.  ♦  3  PhiU.  360. 
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no  application,  for  there  it  may  be  due  by  custom  "pro 
terr^,"  for  breaking  the  soil,  or  perhaps  for  the  consent  of  the 
incumbent. 

A  curious  mortuary  act^  was  passed  in  6  William  &  Mary, 
c.  6,  intituled  "  An  Act  for  granting  to  his  Majesty  certain 
Rates  and  Duties  upon  Marriages,  Births  and  Burials,  and 
upon  Bachelors  and  Widowers,  for  the  term  of  five  years,  for 
carrying  on  the  War  against  France  with  vigour;*'  whereby  it 
was  enacted,  that  from  and  after  the  1st  May,  1695,  for  five 
years,  there  should  be  raised  and  levied  "  over  and  above  all 
other  duties  whatsoever,"  for  and  upon  the  burial  of  all 
persons  who  should  be  buried  within  the  said  term  of  five  years 
the  duties  following :  For  and  upon  the  burial  of  every  person 
the  sum  of  4fS. ;  and  then  follows  a  graduated  scale  taxing 
dukes  and  archbishops  at  £50,  and  descending  to  the  widow 
of  an  esquire  or  reputed  esquire,  or  so  owning  or  writing 
himself  as  such,  at  £5 ;  and  the  widow  of  every  gentleman 
or  reputed  gentleman,  or  so  owning  or  writing  himself  as 
such,  the  sum  of  20^.  over  and  above  the  said  sum  of  4^. 
The  case  of  paupers  is  provided  for  in  the  following  proviso: 
— "  Provided  always  and  be  it  enacted,  that  the  several  duties 
and  suras  of  money  due  and  payable  by  this  act  for  and  upon 
the  burial  of  any  person  who  in  his  lifetime,  and  at  the  time 
of  his  death,  was  relieved  where  he  inhabited  by  virtue  of 
any  act  of  parliament  made  for  the  relief  of  the  poor,  shall 
be  paid  and  answered  to  his  Majesty  by  the  churchwardens 
and  overseers  of  the  poor  for  that  parish  or  place  where  such 
person  was  last  relieved  or  maititained  out  of  such  money  as 
they  shall  receive  for  the  relief  of  the  poor  of  their  respective 
parishes  or  places,  and  shall  be  allowed  the  same  upon  their 
accounts ;  and  in  default  of  payment  the  said  churchwardens 
and  overseers  shall  be  liable  to  be  distrained  upon  and  other- 
wise prosecuted  and' punished  in  such  manner  as  any  other 
persons  neglecting  or  refusing  to  pay  the  duties  payable  by 
them  upon  demand,  are  hereby  made  liable  to  be  distrained 
upon  or  prosecuted." 

Though  this  act  is  deserving  of  notice  in  our  inquiry,  we 
cannot  see  (hat  it  throws  any  liglit  upon  the  question  before 

*  This  act  may  be  found  at  length  in  the  Appendix  to  vol.  ix.  of  Ruffhead's  4to. 
Statutes. 
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us;  but  an  act  was  passed  in  48  Geo.  III.  c.  75,  "  for  pro- 
viding suitable  interment  in  churchyards  oi'  parochial  burying- 
grounds  in  England  for  such  dead  human  bodies  as  may  be 
cast  on  shore  from  the  sea  in  cases  of  wreck  or  otherwise," 
which  has  a  distinct  bearing  upon  our  subject.  After  enact- 
ing ihat  such  bodies  should  be  decently  interred,  it  enacts, 
"  that  every  minister,  parish  clerk,  and  sexton  of  such  respec- 
tive parishes,  should  perform  their  several  and  respective 
duties  in  such  and  the  like  manner  as  is  customary  in  other 
funerals,  and  should  admit  of  such  bodies  being  interred  in 
such  churchyards  or  burial-grounds  without  any  improper 
loss  of  time,  receiving  for  the  same,  by  way  of  compensation^ 
such  and  the  like  sums  as  in  cases  of  burials  made  at  the 
expense  of  such  parishes/' 

But  this  seems  to  us  to  amount  to  nothing  more  than  a 
parliamentary  recognition  of  the  practice  of  a  parish  paying 
the  accustomed  church  fees  on  the  burial  of  a  pauper,  but  it 
cannot,  we  think,  be  said  to  establish  such  a  practice  as  legal 
and  binding  upon  rate-payers,  A  tax  cannot  be  imposed 
upon  the  subject  except  by  express  words. 

Our  readers,  we  think,  will  agree  with  us,  that  this  subject 
is  b6th  curious  and  interesting,  and  we  are  not.  aware  that  it 
has  before  been  investigated.  We  find  that  the  custom  of 
paying  fees  on  burials  originated  about  the  beginning  of  the 
17th  century,  and  that  it  has  ever  been  sanctioned  by  the 
highest  ecclesiastical  authorities.  We  incline  to  think  that 
the  Common  Law  Courts  would  also  sanction  such  a  custom, 
and  would  hold  that  a  fee,  certain  in  amount  and  immemorially 
payable  to  a  minister  for  interring  a  corpse,  might  be  recovered 
from  the  persons  requesting  the  interment;  and  if  the  custom 
proved  made  no  exception  in  favour  of  paupers,  and  the 
expense  of  the  funerals  of  such  persons  had  always  been 
defrayed  by  the  overseers,  we  also  think,  but  it  is  certainly  a 
very  doubtful  point,  that  the  minister  would  be  held  entitled  to 
his  fee  in  such  a  case.  The  opinions  of  the  learned  civilians  we 
have  cited  above  seem  to  us  to  be  founded  on  a  mistaken  idea 
of  the  nature  of  the  present  burial  fees.  They  are  not  obla- 
tions |>ro  anima  defuncti^  nor  paid  as  a  recompense  for  personal 
tithes  omitted  to  be  paid  by  the  deceased,  but  they  are  the 
recompense  of  the  minister  for  performing  the  service,  making 
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the  registry,  &c.  If  such  fees  cannot  be  demanded  in  the  case 
of  paupers,  it  might  also  be  contended,  that  the  carpenter  who 
makes  the  coffin,  and  the  persons  who  bear  the  body  to  the 
church,  cannot  enforce  payment  of  their  demands. 

Before  we  conclude,  we  wish  to  present  our  readers  with 
the  following  sensible  remarks  of  Archdeacon  Goddard,  re- 
specting the  alteration  of  fees.^ 

"  The  notion  exists  that  fees  may  be  altered ;  but  those  who 
have  proceeded  to  sTct  on  such  a  supposition,  encounter  the  risk 
of  involving  themselves  in  serious  difficulties.  It  has  arisen  pro- 
bably out  of  too  hasty  a  construction  of  what  passed  in  the 
instance  of  some  London  parishes,  whose  tables  of  fees  Lord 
Stowell  (as  Chancellor  of  the  Xondon  diocese)  offered  to  confirm. 
But,  in  the  first  place,  such  tables  had  antecedently  been  agreed 
upon  by  the  majority  of  vestry;  whereas  the  complaints  of  in- 
crease of  fees  in  this  archdeaconry  proceed  from  the  inhabitants 
themselves.  Next,  although  these  tables  were  thus  far  established 
that  tlie  chancellor  of  the  diocese  saw  nothing  to  object  to  them, 
as  assented  to  by  the  vestry,  yet  the  legal  effect  of  such  confirma- 
tion,, in  the  event  of  a  resort  to  the  temporal  Courts,  is  extremely 
doubtful.  Such  tables  would  probably  be  admitted  only  in  evi- 
dence of  a  customary  demand.  I  persuade  myself  therefore  that 
you  will  see  reason  universally  to  adhere  to  the  only  safe  method, 
that  of  acquiescing  in  the  fees^  of  whatever  description  and  amount, 
which  the  usage  of  your  respective  parishes  has  established.  To 
vary  local  fees  is  to  create  evidence  against  a  customary  right ;  for 
whatever  is  really  so  due  must  be, certain.  Again,  the  custom 
must  be  a  good  one.  Where  a  fee  is  claimed,  the  duty  must  be 
done ;"  nor  can  a  fee  be  twice  demanded  for  the  same  object  under 
any  circumstance.  The  plan  of  generalising  fees,  so  that  they 
should  be  the  same  throughout  the  archdeaconry  or  diocese,  is 
impracticable  for  want  of  competent  ecclesiastical  authority  lo 
realise  it.'* 

>  See  Charge  to 'the  Clergy  of  the  Archdeaconry  of  Lhicolnin  1827. 
'  Watson's  Clergyman's  Law,  p.  572. 
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ART.  VI.— LAW  OF  EVIDENCE  IN  COURTS  OF  EQUITY. 

A  Treatise  on  the  Law  of  Evidence  in  the  Courts  of  Equity. 
By  Richard  Newcombe  Gresley,  Esq.,  Barrister-at-Law. 

The  writer  of  this  treatise  has  made  a  very  numerous  collec- 
tion of  the  principal  cases  relating  to  his  subject,  and  has 
discussed  them  in  such  a  manner  as  to  impress  uswith  a  high 
opinion  of  his  diligence  and  judgment.  The  effect  of  each 
decision  appears  to  have  been  correctly  extracted,  and  in- 
serted under  the  particular  heads  to  which  it  belongs.  The 
main  principles  upon  which  the  rules  of  evidence  depend  are 
brought  fully  into  view ;  and  the  mode  in  which  those  prin- 
ciples receive  their  due  effect,  is  shown  by  the  examination  of 
the  leading  authorities. 

Mr.  Gresley  supposes  himself  to  view  the  subject  in  two 
different  aspects.  First,  he  regards  the  evidence  which  may 
be  produced  with  the  eye  of  a  party  to  the  suit.  He  consi- 
ders what  that  evidence  is,  by  whom  and  how  it  is  obtained, 
what  is  to  be  excluded,  and  how  the  exclusion  is  to  be 
effected.  Suggestions  are  thus  offered  of  the  kind  of  infor- 
mation which  must  be  produced  in  the  prosecution  of  parti- 
cular suits,  and  of  the  proceedings  by  which  it  may  be  turned 
to  the  greatest  advantage.  In  the  latter  part  of  his  treatise 
our  author  occupies  a  different  ground.  He  places  himself 
in  the  position  of  a  judge,  and  considers  in  what  light  the 
judge  will  view  the  evidence.  One  of  several  advantages 
attending  this  arrangenient  is,  that  it  precisely  corresponds 
with  the  actual  course  of  a  suit.  The  first  question  is,  what 
evidence  a  party  is  able,  and  the  law  will  permit  him,  to  pro- 
duce ;  the  second,  what  impression  that  evidence  will  make 
upon  the  Court.  We  will,  however,  permit  Mr.  Gresley  to 
give  his  own  reasons  for  the  adoption  of  this  arrangement : — 
"  It  1  should  always  be  borne  in  mind,  that  evidence  is 
looked  upon  by  the  Court  in  a  somewhat  different  light  from 
that  in  which  it  is  viewed  by  the  parties.  The  suitor  aims  at 
presenting  so  much  only  as  will  tend  to  prove  his  own  side  of 
the  question,  and  carefully  excludes  not  only  all  that  will  tell 
against  him,  but  even  all  that  for  his  purpose  is  superfluous. 
But  the  judge,  particularly  in  courts  of  equity,  endeavours  tp 
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extract  the  genuine  and  perfect  truth,  regarding  with  impar- 
tial eyes  the  questions  in  litigation,  while  he  protects  the 
rights  of  all  others  whom  those  questions  may  affect,  and 
vigilantly  guards  the  general  interests  of  the  public  at  large. 
Therefore,  having  discussed  the  duty  of  the  parties  in  col- 
lecting the  first  mass  of  evidence,  and  the  rules  of  law  by 
which  the  dross  is  refined  away,  we  will  now  consider  our- 
selves in  the  place  of  the  judge,  and  view  the  evidence  with 
reference  to  its  genuine  value  and  its  utility  in  deciding  the 
cause.     In  thus  changing  our  position  we  find  our  view  ex- 
pand.   There  are  many  proofs  of  incontrovertible  truth  or  of 
positive  law,  which  the  Court  keeps  always  within  sight  and 
refers  to  for  its  own  assistance ;  and  there  are  other  matters 
which  it  will,  on  the  mere  suggestion  or  mention  of  them,  in* 
spect  and  judge  for  itself,  or  take  up  independently  of  the 
parties,  and  investigate  by  its  own  authority.     Besides  which 
there  are  shades  of  an  infinite  variety,  in  the  degree  of  credit 
to  be  attached  to  each  kind  of  proof,  graduating  firom  that 
which  is  merely  primft  facie  up  to  that  which  is  conclusive. 
It  will,  therefore,  be  convenient  to  consider  the  whole  subject 
de  novo,  as  it  presents  itself  to  tjie  Court ;  enumerating  the 
various  forms  in  which  are  produced  the  proofs  of  that  aggre- 
gate of  law  and  of  facts,  on  which  the  final  judgment  must 
be  founded.     It  is  not  easy  to  classify  these  forms ;  but  we 
may  place  in  one  section  matters  of  which  the  Court  will  take 
judicial  cognizance,  whether  immediately,  suo  motu,  or  not 
until  its  attention  has  been  formally  called  to  them ;  in  ano- 
ther, those  things  which  the  judge  will  inspect  with  his  own 
eyes  in  aid  of  the  evidence  produced  to  prove  them ;  and 
then  proceed  to  the  ordinary  evidence,  by  which  fects  are 
represented  to  the.  mind  of  the  Court  through  the  medium  of 
witnesses.    It  will,  however,  be  found  that,  in  this  attempt  at 
classification,  the   subdivisions    run  a  good  deal  into  one 
another." 

There  is  one  difficulty  which  has  met  Mr.  Gresley  in  almost 
all  the  different  parts  of  his  work,  namely,  that  he  has  been 
in  a  great  degree  forestalled  by  other  writers.  The  matters 
connected  with  his  subject  he  thus  divides : — ''  Of  some  mat- 
ters which  may  be  used  in  evidence,  judicial  notice  will  be 
taken  by  the  Court ;  these. will  be  discussed  in  a  subsequent 
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chapter.  The  rest  must  fall  under  one  or  the  other  of  the 
three  following  heads : — admissions  in  the  pleadings ;  admis- 
sions made  by  agreement ;  evidence  produced  by  witnesses."  ^ 
A  large  portion  of  the  matters  falling  within  the  first  head 
have  been  discussed  in  the  treatises  of  Mr.  Starkie  and 
Mr.  Phillips,  and  in  the  different  works  upon  practice  in  thfi 
Courts  of  Equity.  With  respect  to  admissions  contained  in 
the  pleadings,  the  recent  works  by  Mr.  Wigram  and  Mr. 
Hare  come  in  aid  of  the  several  treatises  which  had  been  pre- 
viously published.  Still  the  treatise  of  Mr.  Gresley  is  one  of 
which  the  want  has  frequently  been  felt.  The  rules  of  evi- 
dence, which  are  in  daily  use  in  Courts  of  Equity,  are  less 
extensive  than  those  which  are  employed  in  Courts  of  Law, 
and  have  been  searched  for  with  a  labour,  which  may  now  be 
avoided,  in  the  thick  volumes  of  the  common  law  writers.  It 
must  also  be  observed  that,  while  different  parts  of  the  sub- 
ject had  been  treated  with  consummate  ability  by  previous 
writers,  the  course  selected  by  Mr.  Gresley  is  so  far  un- 
trodden, as  it  contains  a  complete  and  compendious  view  of  the 
entire  subject,  adapted  to  the  use  of  lawyers  in  the  Courts  of 
Equity. 

The  immediate  advantage  which  we  shall  take  of  his 
labours  will  be  to  pursue  an  investigation,  in  which  lawyers 
on  both  sides  of  Westminster  Hall  are  perhaps  equally  in- 
terested ;  namely,  into  the  degree  of  resemblance  which  sub- 
sists between  the  rules  of  evidence  in  Courts  of  Law  and  in 
Courts  of  Equity.  In  the  passage  quoted  by  Mr.  Gresley  from 
the  case  of  Man  v.  Ward,  Lord  Hardwicke  says,  "  I  would 
not  have  it  understood,  as  if  I  laid  it  down,  that  the  rules  of 
evidence  at  law  and  in  equity  difier  not  in  geiieral,  but  only 
in  particular  cases ;  where  fraud  is  charged  by  a  bill,  or  in 
cases  of  trusts,  this  Court  does  not  confine  itself  within  such  . 
strict  rules  as  they  do  at  law,  but,  for  the  sake  of  justice  and 
equity,  wilt  enter  into  the  merits  of  the  case,  in  order  to  cornel 
at  fraud,  or  to  know  the  true  and  real  intention  of  a  trust  or 
use  declared  under  deeds.  It  would,  therefore,  very  much 
abridge  the  power  and  jurisdiction  of  this  Court,  which  is 
chiefly  conversant  in  cases  of  fraud  and  trusts,  if  I  did  not 
admit  the  evidence  in  question."^    On  the  other  hand,  Lord 

'  P.  8.  •  Man  v.  Ward,  2  Atk.  229 ;  Gresley  otf  Evidence,  5. 
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Brougham  said,  "  the  rules  of  evidence  are  the  same  on  both 
sides  of  the  hall."  These  dicta  wear  the  appearance  of  being 
inconsistent  with  one  another.  We  propose,  with  the  assist- 
ance of  Mr.  Gresley's  work,  to  inquire  into  the  correct  rule 
upon  this  important  question.  It  can,  we  think,  be  shown, 
that  the  principles  upon  which  the  rules  of  evidence  are 
founded  at  common  law  are  observed  with  strictness  in  Courts 
of  Equity ;  and  that  whatever  apparent  differences  may  at  first 
sight  strike  the  eye  are  upon  the  surface,  and  arise  merely 
from  the  form  in  which  the  proceedings  are  conducted. 

A  short  sketch  of  the  principal  steps  in  the  proceedings 
of  Courts  of  Law  and  Courts  of  Equity,  for  the  purpose  of 
tracing  the  analogy  between  them,  will  assist  us  in  this  in- 
quiry. The  plaintiff  in  a  suit  in  equity  files  his  bill,  to  which 
the  defendant  pleads,  answers,  or  demurs 'upon  the  same 
principle  as  a  defendant  at  law,  except  that  in  answering  he 
makes  a  very  copious  discovery,  upon  the  nature  of  which  we 
shall  presently  offer  some  observations.  For  the  replications, 
new  assignments,  and  other  forms,  which  the  plaintiff  at  law 
may  adopt  for  the  purpose  of  more  clearly  explaining  his 
grounds  of  action,  substitutes  are  provided  in  equity  by  the 
opportunity  of  making  successive  amendments ;  and  a  further 
answer  or  answers  to  the  amended  bill  will  enable  the  de- 
fendant in  equity  to  meet  the  additional  charges  of  the  plaintiff, 
just  as  the  defendant  at  law  avails  himself  of  the  rejoinder 
and  of  other  forms  which  he  is  permitted  to  use  for  his  de- 
fence. 

Passing  over  the  interlocutory  proceedings,  which  are  im- 
material for  our  present  purpose,  we  come  at  once  to  the 
mode  of  taking  evidence.  At  common  law,  the  examination 
and  cross-examination  take  place  in  open  Court,  and  an  oppor- 
.  tunity  is  there  afforded  of  ascertaining  the  competency  and 
general  character  of  the  witness.  In  equity,  the  examination 
is  conducted  by  the  officer  called  an  examiner,  or  by  commis- 
sioners appointed  for  the  purpose.  The  analogy  maintained 
in  these  parts  of  the  different  proceedings  deserves  particular 
attention.  At  common  law,  neither  party  knows  who  are  the 
witnesses  to  be  called  by  his  adversary,  until  they  actually 
come  into  Court*  So  in  equity,  this  information  is  communis* 
cated  at  so  late  a  period  as  to  leave  only  just  sufficient  time 
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for  the  preparation  of  cross-interrogatories.  Thus  in  each 
Court  the  least  possible  time  is  afforded  for  any  underhand 
negociation  with  the  witnesses.  The  rules  respecting  compe- 
tency are  the  same  in  each  Court.  As  to  the  credibility  of  a 
witness  there  prevails  the  same  principle,  that  it  can  be  dis- 
proved only  upon  a  general  inquiry  ^  into  his  character;  and  no 
individual  transaction  can  be  investigated  for  this  purpose.  It 
is,  however,  manifest,  that  the  forms  of  proceeding  make  a 
considerable  difference  in  the  formal  effect  of  these  objections. 
Some  of  them  will  in  law  altogether  prevent  the  examination  of 
the  witness  from  taking  place.  In  equity,  the  examination  goes 
on ;  but  the  answers  obtained  from  the  witness  may  be  sub- 
sequently erased.  Lord  Brougham,  overlooking  the  distinc- 
tions of  form,  which  prevent  a  lai^e  portion  of  the  evidence 
taken  from  affecting  the  ultimate  decision  of  a  suit,  com- 
menced his  career  upon  the  woolsack  by  a  dangerous  mis- 
take ;  one,  however,  which  is  likely  to  be  made  by  any 
common  lawyer  when  first  imported  into  the  Court  of  Chan- 
cery.    Mr.  Gresley  gives  the  following  account  of  it : — 

"  When  Lord  Brougham,  a  few  days  after  he  had  received 
the  seals,  mentioned  at  the  hearing  that  he  had  looked  over 
the  evidence,  he  was  met  with  a  strong  remonstrance  from 
the  counsel,  who  urged  that  much  of  that  which  he  had  read, 
and  which  had  probably  given  his  mind  a  bias,  might  very 
likely  never  be  offered  as  evidence  in  the  cause,  while  much 
of  it  might  possibly  be  objected  to  and  suppressed."  Mr. 
Gresley  mentions  two  grounds  upon  which  Lord  Brougham 
appeared  to  be  in  error:  — "  In^  the  first  place,  the  Court 
takes  no  notice  of  any  evidence  that  is  not  read  and  put 
in ;  that  is  to  say,  ostensibly  used  by  the  parties,  and  en- 
tered in  the  registrar's  book."  "  In  the  second  place,  cer- 
tain rules  h^ve  been  laid  down  for  the  exclusion  of  evidence 
under  a  variety  of  circumstances ;  which  rules  may  be  ap- 
pealed to  either  by  motion  to  suppress  depositions  before  the 
cause  is  heard,  or  by  the  counsel,  when  an  attempt  is  made  to 
use  them  at  the  hearing."  These  different  rules,  and  the 
demurrer  which  may  be  used  by  the  witness,  lead  to  one 
general  result,  namely,  that  there  is  as  favourable  an  oppoT- 

»  Gresley  on  Evidence,  140 .  '  P.  146. 
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tunity  in  equity,  as  there  is  at  common  law,  of  preventing  im- 
proper evidence  from  coming  within  the  knowledge  of  the 
Court, 

The  analogy  may  be  pursued  one  step  further  in  the  pro- 
ceedings by  which  erroneous  decisions  are  corrected.  Ap- 
peals are  in  each  Court  conducted  upon  much  the  same  prin- 
ciples. Cases  sometimes  occur  at  common  law,  in  which 
new  trials  are  granted  on  the  ground  of  surprise.  However, 
the  eases  are  very  rare.  A  defect  of  a  similar  nature  is  re- 
medied in  a  Court  of  Equity  by  a  re-examination,  which  is 
never  permitted  except  upon  an  application  specially  made 
for  that  purpose.  Lord  Eldon  says,  in  Willan  v.  Willan,^ 
"  After  publicaticH),  previous  to  a  decree,  you  cannot  examine 
witnesses  further,  without  great  difficulty,  and  the  examina- 
tion is  gaierally  confined  to  some  particular  facts,"  The 
rules  in  both  Courts  are  evidently  framed  with  the  same  view, 
that  the  fabrication  of  fresh  evidence  with  a  view  to  encounter 
evidence  already  given,  and  the  consequent  perjury  of  wit- 
nesses may  be  prevented,  and  that  an  advantage  may  not  be 
gained  by  a  knowledge  of  the  matter  produced  in  favour  of 
the  opposite  party.  Lord  Hardwicke,  applying  the  same 
principle  to  a  different  subject,  says,  '^  The  principle  is  right, 
that  you  cannot  make  one  a  defendant  to  a  bill,  who  is  merely 
a  witness,  in  order  to  have  a  discovery  of  what  he  can  say  to 
the  matter,  though  he  is  properly  examinable  as  a  witness : 
which  would  be  very  mischievous,  and  give  an  opportunity 
to  collect  evidence  any  way  to  contradict  and  encounter  that."^ 

»  19  V.  590. 

"  Plummer  v.  May,  I  V.  426,  1749.  As  we  are  considering  the  mode  in 
which  evidence  for  suits  in  equity  is  laken,  we  will  mention  a  suggestion  which 
has  been  made  upon  the  subject.  It  is  a  very  common  complaint  ifaat  a  great  deal 
of  irrelievftQt  matter  U  coQtaioed  in  the  examinations  take^  by  commissioners.  The 
fault  is  in  some  measure  to  be  attributed  to  the  nature  of  the  Court  before  which  it 
is  taken.  The  commissioners,  who  are  appointed  by  the  different  parties,  are  fre- 
quently tinacquainted  with  the  rules  of  evidence,  and  admit  a  great  deal  of  matter 
which  is  altogether  useless.  It  has  been  suggested,  that  these  examinations  should  be 
taken  by  banisters  on  circuit,  of  whom  a  large  number,  well  acquainted  with  the 
rules  of  evidence,  have  enough  unemployed  time  to  perform  the  task  extremely  well, 
and  at  a  diminished  expense.  If  any  alteration  is  made,  two  principles  should  be 
regarded,  one,  that  the  person  appointed  to  take  the  examination,  should  be  ap- 
pointed not  by  the  parlies,  but  by  the  Court ;  another,  that  such  person  should  be 
well  acquainted  with  the  rules  of  evidence. 
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Having  made  these  remarks  upon  the  analogy  between  the 
forms  of  proceeding  in  the  different  CourtSi  we  pass  to  the 
consideration  of  cei'tain  rules  of  practice,  from  which  an  in- 
ference may  possibly  be  drawn^  that  there  is  some  difference 
in  the  prindples  of  evidence  recognized  in  the  different  Courts; 
and  we  shall  refer  incidentally  to  some  passages  in  Mr» 
Gresl^y's  wprk  which  seem  to  countenance  this  opinion. 

In  observing  the  modes  of  practice  in  the  two  Court?,  we 
are  immediately  struck  with  one  most  im})ortant  distinction, 
namely,  the  discovery  which  the  defendant  in  equity,  though  not 
at  law,  i^  compelled  to  give.  But  we  doubt  whether  this  dis- 
tinction can  justly  be  said  to  belong  to  the  rules  of  evidence. 
The  right  of  a  plaintiff  in  equity  is  to  know  all  the  circum- 
stances favourable  tq  his  case  which  are  known  to  the  de- 
fendant. These  oircumstanqes  are  as  much  evidence  of  the 
plaintiff's  title  as  ^  deed  upon  which  such  a  title  may  directly 
rest ;  the  discovery  of  them  is  regulated  upon  precisely  the 
same  principles.  The  plaintiff  need  call  no  witness,  until  he 
has  wrung  the  conscience,  to  borrow  an  expression  from  Lord 
Broughan),  of  the  defendant.  It  is  the  information  thus  ob^ 
tained  which  supplies  the  groundwork  of  the  suit.  The  re-r 
gulations  under  which  it  is  obtained,  belong  to  the  position 
of  a  defendant,  but  not  to  that  of  a  witness.  A  witness  must 
tell  all  that  he  knows,  which  "  may  be  jnaterial  to  the  matter 
in  question  in  the  causes,"*  A  defendant  tells  only  so  much 
as  constitutes  part  of  the  plaintiff's  title.  A  witness  is,  ge- 
nerally speaking,  subjected  to  only  one  set  of  interrogatories : 
a  second  examination  is  very  rarely  permitted,  especially 
upon  any  matter  into  which  inquiry  has  been  made  in  the 
first.  A  defendant  may  be  examined  again  and  again  |  and 
in  almost  every  cause  which  involves  numerous  transactions, 
he  supplies  in  his  first  answer  the  ground  of  a  new  set  of  inter- 
rogatories. It  is,  therefore,  difficult  to  consider  the  informa- 
tion elicited  from  the  defendant,  as  evidence  obtained  from 
a  witness.  The  truth  is,  the  right  to  this  discovery  ie 
founded  upon  the  main  principles  of  equity,  namely,  that 
every  man  shall  deal  fairly  and  honourably  by  his  neighbour, 
according  to  the  circumstances  in  which  he  is  placed,  it  being 

^  See  last,  interrogatory,  d2d  Order^  21  Dec.  1833. 
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one  great  object  in  a  Court  of  Equity  to  apply  the  highest 
principles  of  honour  and  delicacy  to  the  complicated  and  em- 
barrassed business  of  life.  The  question  then  arises,  whether  a 
defendant  would  be  acting  honourably  and  fairly  by  a  plain- 
tiff, if  he  knew  the  circumstances  on  which  the  right  of  the 
plaintiff  rested  and  won  his  cause  by  concealing  them ,  or 
whether  a  man  of  delicacy  would  feel  satisfied  with  his  own 
conduct,  if,  in  a  private  adjustment  of  dispute,  he  gained  a 
victory  over  an  opponent  by  concealing  from  him  the  matters 
favourable  to  his  claim.  We  cannot  help  thinking  that  a 
Court  of  Equity,  deprived  of  its  power  of  compelling  discovery, 
would  scarcely  deserve  the  name;  and  that,  in  considering 
its  character,  and  the  rules  by  which  it  regulates  its  pro- 
ceedings, we  must  assume  that  the  first  groundwork  upon 
which  it  rests  is  the  knowleidge  of  all  those  circumstances 
which  plaintiff  and  defendant  can  together  supply  in  favour 
of  the  plaintiff's  claim. 

It  is  not  necessary  to  go  further  into  the  first  principles  of 
our  equitable  jurisdiction,  for  the  purpose  of  showing  that  all 
Courts  acknowledge  the  distinction  between  matter  of  disco- 
very by  the  defendant,  and  matter  of  evidence.  Every  plea  put 
in  at  law,  excepting  the  general  issue  in  certain  forms  of  action, 
admits  a  large  portion  of  the  plaintiff's  case.  Set-off,  pleaded 
to  an  assumpsit,  admits  the  promise  made.  The  form  of  con- 
fessing and  avoiding,  by  its  very  name  acknowledges  the  dis- 
tinction.^ We  were  glad  to  find  that  Mr.  Gresley  drew  this 
distinction  in  the  first  instance,  between  "  admissions^  in  the 
pleadings  and  evidence  produced  by  witnesses;"  and  we  were 
proportionably  disappointed  by  observing  that  in  the  very  next 
page  he  mentions  "  evidence  produced  from  admissions  in  the 
answer."    We  think  that  the  distinction  which  we  have  men- 

^  **  From  the  above  instances  and  observations  it  may  be  collected,  tiiat  any 
matter  of  defence  which  denies  what  the  plaintiff  would  on  the  general  issue  be 
bound  to  prove  in  the  first  instance  in  support  of  his  action,  may  and  ought  to  be 
given  ill  evidence  under  that  plea;  but  that  any  ground  of  defence  which  admits 
the  facts  alleged  in  the  declaration,  but  avoids  the  action  by  matter  which  the 
plaintiff  would  not  be  bound  to  prove  or  dispute  in  the  first  instance,  on  the  general 
issue,  may  be  pleaded  specially."  Chit,  on  Pleading,  vol.  i.  442,  ed.  1825. 
Whenever  colour  is  given,  tliere  is  an  admission  upon  the  pleadings,  which  corre- 
sponds in  character  with  the  examination  contained  in  the  defendant's  answer. 

»  P.  8. 
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tionedls  very  important  in  principle,  and  should  be  carefiilly 
borne  in  mind  by  all  who  study  the  subject. 

The  rule  expressed  in  the  maxim  of  civil  law,  "  responsio 
unius  non  omnino  audiatur/'^  is  still  observed  in  Courts  of 
Equity,  so  far  as  the  privilege  enjoyed  by  the  defendant  of 
pledging  his  oath  to  the  truth  of  his  defence  seems  to  render 
its  observance  necessary .«  Lord  Eldon  expresses  the  rule  of 
equity  in  these  words;  "  If  a  defendant  positively,  plainly, 
and  precisely  denies  the  assertion,  and  one  witness  only 
proves  it  as  positively,  clearly,  and  precisely  as  it  is  denied, 
and  there  is  no  circumstance  attaching  credit  to  the  assertion 
overbalancing  the  credit  due  to  the  denial  as  a  positive  denial, 
a  Court  of  Equity  will  not  act  upon  the  testimony  of  that 
witness.  Not  so  at  law.^'*  In  the  course  of  the  same  judg- 
ment, Lord  Eldon  inquires  at  considerable  length  into  the  ap- 
parent differences  between  the  rules  of  the  different  courts  in 
this  respect.  It  should  be  borne  in  mind  that  even  hei'e  there  is 
no  conflict  between  the  courts  as  to  the  principles  of  evidence. 
Let  us  suppose  two  witnesses  produced  in  a  Court  of  Law, 
swearing  the  one  to  the  negative,  the  other  to  the  affirmative, 
of  some  particular  fact;  if  no  circumstance  could  be  dis- 
covered corroborating  either  story,  or  discrediting  either  wit- 
ness, the  principle  would  undoubtedly  be,  that  as  two  state- 
ments have  been  made  upon  the  same  fact  in  direct  contra- 
diction of  each  other,  the  fact  cannot  be  regarded  as  having 
been  determined  either  negatively  or  affirmatively.  From 
similar  premises  the  same  inference  is  drawn  in  a  Court  of 
Equity.  The  same  rule  of  evidence  is  in  reality  adopted. 
There  is  no  difference  except  that  which  arises  from  the  form 
of  the  proceedings,  from  the  period  at  which  the  assistance 
of  witnesses  is  required,  from  the  state  at  which  the  pleadings 
have  previously  arrived.  At  law  the  court  knows  very  few 
circumstances,  except  such  as  are  proved  by  the  witnesses; 

*  A  similar  principle  regarding  punishments  for  idolatry  has  prevailed  in  the 
Jewish  law.  **  At  the  mouth  of  two  witnesses,  or  three  witnesses,  shall  he  that 
is  worthy  of  death  be  put  to  death;  but  at  the  mouth  of  one  witness  he  shall  not 
be  put  to  death.'*— Deut.  xvu.  6. 

Also  in  our  own  law  concerning  treasons.    2  Star. 

3  Gres.  p.  4. 

'  Evans  v.  Bicknell,  6  Yes.  183. 
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in  equity  a  statement  of  the  greater  part  of  the  circumstances 
which  affect  the  suit  is  received  previously  to  the  examination 
of  the  witnesses.  If  it  is  said  that  on  account  of  the  inter- 
ested character  of  the  defendant,  no  attention  ought  to  he 
paid  to  his  statement,  it  may  be  answered  that  "  the  court^ 
gives  the  defendant  in  a  great  degree  the  protection  of  his  own 
conscience;**  and  that  as  the  plaintiff  has  chosen  to  examine 
the  defendant  by  the  interrogatories  contained  in  his  bills,  he 
will  no  more  be  permitted  to  dispute  upon  the  ground  of  interest 
the  truth  of  the  answers  which  he  has  elicited,  than  he  would 
be  permitted  at  law  to  discredit  his  own  witness. 

Connected  with  this  subject  is  an  observation  in  Mr. 
Gresley's  work,  from  which  we  entirely  dissent.  "  There  is,*' 
he  says,  *'  no  very  obvious  reason  (except  the  preservation  of 
regularity  in  the  proceedings)  for  the  rule  that  an  admission 
in  the  ahswer  shall  be  of  no  avail  to  the  plaintiff,  unless  it  is 
put  in  issue  by  the  bill.**  On  referring  to  the  cases  which 
he  has  quoted  in  this  place,  we  find  his  meaning  to  be,  that 
he  dissents  from  the  principle  which  has  been  adopted  in 
those  cades.  In  which  relief  of  one  kind  having  been  prayed  by 
the  bill,  a  ground  for  relief  of  another  kind  has  been  admitted 
in  the  answer,  and  an  amendment  of  the  bill  has  been  con- 
sidered necessary  before  any  advantage  of  the  admission 
could  be  taken  by  the  plaintiff.  Mr.  Gresley  ought  in  con- 
sistency to  have  gone  further,  and  to  have  expressed  his  dis- 
approbation of  the  course  adopted  by  the  Court  in  some 
cases  of  this  description  where  leave  to  amend  has  been 
refused,  and  no  relief  has  been  within  reach  of  the  plaintiff, 
except  by  the  institution  of  a  fresh  suit.  It  seems,  however, 
to  us,  that  excessive  injustice  would  ensue,  if  the  principle  of 
these  cases  were  repudiated.  The  decree  must  follow  the 
prayer.  The  prayer  must  be  consistent  with  the  case  made 
in  the  bill.  The  costs  must  be  awarded  according  to  the 
conduct  of  the  parties,  upon  a  principle  which,  with  suffi- 
cient precision  for  our  present  purpose,  may  be  defined  to  be, 
that  the  party  who  causes  litigation  shall  pay  for  it.  If  the 
prayer  were  not  in  conformity  with  the  case  made  in  the  bill, 
the  defendant  might  be  subjected  to  a  decree  for  relief  upon 

»  E.  I.  Compy.  v.  Donald,  9  Ves.  282. 
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matters  of  which  he  has  had  no  opportunity  of  placing  his 
own  version  od  record.  He  would  be  deprived  of  the  benefit 
thus  described  by  Lord  Eldon :  "  A  defendant  in  this  Court 
has  the  protection  arising  from  his  own  conscience  in  a  de- 
gree, in  which  the  law  does  not  affect  to  give  him  protection.^" 
Again,  if  one  decree  could  be  prayed,  and,  in  the  same  suit, 
another  decree  could  be  made,  altogether  different  in  its  cha- 
racter, the  defendant  would  be- liable  to  a  twofold  hardship ; 
first,  the  loss  of  any  benefit  which  an  answer  framed  to  pi^ 
vent  such  a  decree  might  produce;  secondly,  the  costs>  or 
part  of  the  costs,  of  a  suit  to  which  he  might  never  have 
offered  any  resistance^  if  the  relief  given  at  its  termination 
had  been  prayed  at  its  commencenient.  tJpon  grounds  of 
this  nature  we  think  that  it  w&is  most  correctly  decreed  in 
Lyndsay  v.  Linch,^  that  one  agreement  having  been  stated  in 
the  bill,  performance  could  not  be  decreed  of  another  agree- 
ment, which  was  admitted  in  the  answer. 

The  difference  between  the  modes  of  practice  in  the  dif- 
ferent Courts  becomes  peculiarly  striking  when  an  issue  is 
granted.  In  the  first  place,  a  special  order  is  necessary,  that 
the  answer  may  be  read  as  evidence.  In  the  second  place> 
when  the  jury  hear  the  defendant,  "  they  hear  him  under  the 
prejudice  arising  from  his  interest.^"  On  the  consideration 
of  this  circumstance,  many  judges  of  the  Court  of  Chancery, 
and  amongst  them  Lord  Eldon,  seem  to  have  thought  that 
where  there  is  nothing  suspicious  in  the  conduct  of  the 
defendant,  whose  statement  conflicts  in  this  way  with  that 
of  a  single  witness,  an  is^ue  ought  not  to  be  granted  except 
at  the  request  of  the  defendant.  "  If  the  defendant  is  de- 
sirous to  have  an  issue,"  he  says,  in  the  case  just  quoted, 
"  1  would  rather  say  nothing  more  than  that  he  shall  have 
that  issue.  The  Court  will  allow  the  defendant  to  ask  that 
he  shall,  at  his  peril,  withdraw  it  from  this  Court, and  run*  the 
risk  of  an  inquiry  less  favourable  in  principle,  by  praying  an 
issue.'^    In  Evans  v.  Bicknell,*  he  lefl  the  issue  to  the  plain- 

1  Evans  v.  Bicktiell,  6  Yes.  183,  a. 

«  2  Sch.  &  Lcf.  1.    See  the  cases,  Palk  v.  Clinton,  Dormer  v.Fortescue,  Filkiu 
V.  Hall,  quoted,  in  Gres.  on  Ev.  p.  23,  n.  (f ). 
3  East  India  Company  v.  DottaW,  9  V.262. 
*SeeGi«s.l57.  *  6  V.  193. 
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tiflP's  option ;  but,  in  that  case,  he  was  himself  so  much 
dissatisfied  with  the  defendant's  conduct,  that  he  refused  him 
his  costs.  In  Pember  v.  Mathers,^  the  issue  appears  to  have 
been  directed  at  the  suggestion  of  the  defendant's  counsel.  In 
Only  V.  Walker,  it  was  directed  "  only  if  the  defendant  de- 
sired it.'* 

However,  it  seems  to  us  that,  properly  speaking,  the  trial 
of  an  issue  should  not  be  brought  forward  as  a  test  of  the 
principles  of  evidence  in  either  Court.  This  proceeding  takes 
place  in  one  Court  under  the  direction  of  the  other,  and  is 
intended  to  include  the  advantagjBs  pecuhar  to  the  practice  of 
each,  for  the  information  of  the  Judge  in  Equity.  We  do  not 
pretend  to  draw  from  it  any  inference  important  to  the  discus- 
sion before  us,  though  we  have  considered  it  a  feature  too 
peculiar  to  pass  altogether  unnoticed. 

We  pass  to  a  class  of  cases  which  require  particular  notice 
in  this  place.  They  are  cases  in  which  Courts  of  Equity 
receive  parol  evidence  in  the  construction  of  particular  docu- 
ments; for  example,  evidence  showing  that  a  testator  did  not 
intend  to  leave  accumulative  legacies,  or  that  he  ha^  or  has 
not  adeemed  a  legacy.  Such  evidence  would  not  be  received 
in  Courts  of  Law.  For  the  purpose  of  ascertaining  whether 
the  difference  arises  from  any  distinction  in  the  principles  of 
evidence,  we  must  consider  how  the  diffiereht  Courts  construe 
the  document  itself.  A  Court  of  Equity  presumes  that  when 
a  testator  mentions  the  same  sum  twice,  saying  on  each  occa- 
sion that  it  is  left  to  the  same  person  on  the  same  grounds, 
he  means  to  leave  only  one  such. sum.  The  same  Court 
presumes,  that  if  a  father,  or  one  standing  in  loco  parentis, 
bequeaths  a  particular  sum  to  his  child,  or  to  his  adopted 
child,  and  after  the  making  of  his  will  gives  to  that  child  that 
identical  sum,  he  made  the  bequest  by  way  of  portion,  and 
has  adeemed  it  by  the  present  which  he  has  afterwards  given.^ 
We  mention  these  instances  for  the  purpose  of  explaining  the 
principle  on  which  the  rules  of  evidence  connected  with  them 
appear  to  be  founded.  In  the  first  of  them,  the  presumption 
arises  exclusively  from  the  words  of  the  will:  in  the  second, 

»  lBro.C.C.62;    Only  v.  Walker,  3  Alk.  407. 
»  Gres.  209,  212. 
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evidence  of  the  gift  must  be  supplied,  before  the  presumption 
can  arise.  With  regard  to  the  second,  the  principle  uniformly- 
adopted  at  law  is  carried  into  force,  that  when  the  Court  has 
once  travelled  out  of  a  written  document,  and  by  having  re- 
course to  extrinsic  evidence,  has  discovered  an  ambiguitas 
latens,  evidence  of  a  similar  nature  shall  be  employed  in  as- 
certaining the  testator's  intention;  nam  quod  e  facto  oritur 
ambiguum,  veriiicatione  facti  toUitar. 

In  the  first  case,  a  Court  of  Equity  raises  a  presumption, 
which  it  allows  to  be  rebutted  in  a  similar  manner  by  extrin- 
sive  evidence.  A  Court  of  Law  does  not  raise  this  presumption. 
The  difference  appears  to  us  to  lie  not  in  the  evidence  to  be 
produced,  but  in  the  presumption  which  the  Court  raises  in 
construing  the  document  in  question.  To  determine  differ- 
ence or  resemblance  in  the  principles  of  evidence,  it  should  be 
inquired  whether  a  Court  of  Law,  if  it  made  a  similar  pre- 
sumption, would  admit  similar  evidence,  a  question  which 
can  be  settled  only  by  a  reference  to  analogous  cases.  Let 
us  take,  for  instance,  the  presumed  revocation  of  a  will  by 
marriage,  and  the  birth  of  issue :  a  presumption,  which  arises 
at  law  as  well  as  in  equity.^  To  rebut  this  presumption,  evi- 
dence that  a  settlement  has  been  made,  or  that  the  wife  and 
offspring  have  in  some  other  mode  received  a  provision,  will 
be  admitted  in  one  Court  as  well  as  in  the  other.  All  the 
presumptions  admitted  in  Courts  of  Law,  excepting  those 
which  are  termed  juris  et  de  jure,  (which  are  presumptions 
not  to  be  rebutted,  and  amount  to  definite  rules  of  law,) 
supply  examples  of  the  same  kind.  Thus  paternity  is  pre- 
sumed* from  access.  Semel  fiiribundus  semper  furibundus 
praesumitur.  Omnia  praBSumimtur  rite  et  solenniter  acta.  In 
each  of  these  instances,  the  presumption  which  is  raised  in  a 
Court  of  Law  may  be  rebutted  by  evidence.  So  that  a  Court 
of  Equity,  in  the  practice  of  admitting  evidence  to  rebut  a 
presumption,  adopts  a  principle  upon  the  law  of  evidence 
which  is  constantly  pursued  in  Courts  of  Law.  The  presump- 
tions raised  are,  in  some  few  instances,  different:  as  there  is 
a  difference  in  the  principles  of  construction.     But  when 

»  Doed.  Lancabhire  v.  L.  6T.  R.  60 ;   Gibbons  v.  Caunt,  4  V.  848. 
'  Gres.  368. 
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once  the  presumption  has  been  raised^  one  Court  adopts  the 
same  rule  of  evidence  as  the  other,  namely,  that  it  may  be 
rebutted  by  extrinsic  evidence.' 

Mr.  Gresley  quotes  the  following  passage  frcnn  the  report 
of  Blount  V.  Burrow  :^  '^  Lord  Hardwicke  declared  that  the 
rule  of  this  Court,  and  the  Court  of  Law,  as  ix>  reading  an 
answer  or  examination  against  a  party,  is  different;  that  this 
Court  is  too  confined  in  its  rule,  and  the  Court  of  Law  too 
large ;  that  one  part  of  an  answer  in  this  Court  may  be  read 
against  a  party  without  reading  the  answer  throughout,  but 
at  law  it  is  otherwise ;  and  if  the  judge  at  law  considers  that 
though  the  whole  of  the  answer  is  read  there,  yet  every  part 
of  the  answer  or  examination  is  not  of  equal  credit,  be  thought 
the  rule  of  law  to  be  preferred.''  The  truth  is,  that  the  ques- 
tion to  be  decided  at  law  is  generally  different  from  the  ques- 
tion in  equity.  In  equity  the  case  is,  that  the  plaintiff  after 
taking  issue  upon  the  whole  of  the  defendant's  statement,  in 
his  answer  quotes  a  part  of  it  as  his  own  evidence.  In  such 
a  case  the  rule  has  been  laid  down  after  some  conflicting  de- 
cisions, that  the  defendant  may  read  any  other  passage  which 
qualifies  that  part,  and  is  connected  with  it  in  meaning, 
though  not  grammatically.'  Sir  John  Leach  says,  "If  the 
plaintiff  read  a  passage  in  the  defendant's  answer  as  evidence 
of  a  particular  fact,  the  defendant  has  no  right  to  read,  as 
evidence,  any  subsequent  matter,  although  it  might  be  con- 
nected with  the  passage,. which  the  plaintiff  had  read,  by  such 
words  as  '  but,'  and  '  and,'  unless  the  subsequent  matter  was 
explanatory  of  the  passage  read  by  the  plaintiff,"*  The  rule 
may  be  expressed  generally  to  be  that  when  in  a  Court  of 
Equity  a  plaintiff  quotes  a  defendant's  answer  in  evidence  of  a 
transaction,  he  makes  evidence  all  that  the  defendant  states 
concerning  it.     Most  of  the  cases  quoted  by  Mr.  Gresley  are 

^  Iq  a  previous  number  (Vol.  VI.  p«  348^,  we  discussed  the  distiDCtion  between 
presumptions  of  law  and  presumptions  of  fact.  That  distinction  does  not  enter  into 
our  present  inquiry.  The  point  which  we  have  endeavoured  to  establish  is,  that 
generally  when  Courts  of  Law  have  raised  a  presumption,  whether  of  fact,  or  by  in- 
ference from  a  legal  rule,  they  admit  evidence  by  which  it  may  be  rebutted,  and 
that  Courts  of  Equity  adopt  the  same  practice. 

MBro.  C.  C.  75;  Ores.  358. 

»  Rude  V.  Whitchurch,  3  Sim.  562 ;  Gres.  13. 

*  Davis  V.  Spurling,  1  R.  &  M.  68  ;  Ores.  14. 
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of  tliisdcsctifitioi)*  But  it  woukl  be  absurd  to  bind  a  plain- 
tiff by  cJl  tisat  the  defewkuit  in  answer  to  the  plaintiff's  bill 
has  said  upcm  all  subjects,  because  he  uses  an  admission  upon 
one.  Such  a  rule  would  amount  to  a  veto  upon  the  use  of 
any  part  of  the  discovery  made  by  the  answer ;  for  every 
defi»idant  would  take  care  to  make  his  case  perfectly  good 
upon  his  answer.  Lord  Hardwicke  explains  the  reason  in  the 
following  words :  '^  What  ts  sworn  by  a  man*8  answer  or  ex- 
amination admits  of  a  diff^^nent  consideration ;  as  if  a  man 
admits  by  his  answer  that  he  received  several  sums  at  par- 
ticular times,  and  in  the  ^une  answer,  swears  that  he  paid 
away  those  soms  at  other  times  in  discharge ;  otherwise  it 
would  be  to  allow  a  man  to  swear  for  himself,  and  to  be  his 
own  witness.*" 

A  moment's  consideration  will  show  that  no  party  at  law 
can  ever  be  placed  in  the  same  position*  The  defendant  at 
law  gives  hardly  any  discovery.  In  all  the  cases  at  law  the 
party  who  uses  the  answer,  is  using  as  evidence  for  himself  a 
document  which  forms  no  part  of  the  pleadings  m  the  cause 
in  which  he  is  engaged  ;  and  the  credit  which  he  thus  gives  to 
part  of  tlus  document  is  extended  by  the  Court  to  the  whole. 
Just  as  if  he  had  used  a  book,  or  a  letter,  or  a  map,  as  evi- 
dence, he  would  not,  except  under  special  circumstances,  be 
at  liberty  to  say,  that  one  part  was  correct,  i.  e.  the  part 
&vourable  to  himself,  and  the  other  part,  i.  e,  the  part  favour- 
able to  his  opponent,  was  incorrect.  The  essential  difference 
between  these  two  classes  of  cases  cannot  escape  the  eye  of 
even  a  cursory  observer.  Moreover,  a  Court  of  Equity 
follows  the  same  rule  wh^i  it  is  in  a  position  analogous  to 
that  of  a  Court  of  Law ;  that  is,  when  a  party  before  it  employs 
as  evidence  a  record  which  forms  a  part  of  a  different  suit. 
Such  is  the  case  when  a  party  quotes  the  answer  filed  in  a  dif- 
ferent suit  to  a  bill  of  discovery.  Then  the-entire  answer  be- 
comes evidence.  "  When  the  bill  is  for  discovery  only,  and 
the  answer  is  read  for. that  purpose,  you  read  the  whole.^'' 
"  In  this  Court  as  well  as  in  a  Court  of  Law,"  says  Lord 
Manners,  "  where  the  answer  of  a  party  in  another  cause  is 

1  Blount  V.  Burrow,  4  Bro.  C.  C.  75;  Gres.  358. 
*  Per  Lord  Erskine,  13  V.  63. 
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resorted  to  as  evidence,  the  whole  of  it  becomes  admissible ; 
and  so  I  conceive  with  respect  to  any  other  document  made 
evidence  in  the  cause ;  and  the  rule  of  the  Court,  as  to  the 
defendant's  discharge  by  the  schedule  to  his  answer,  does  not 
apply  to  the  case/'^ 

To  go  one  step  further,  the  parallel  holds  equally  good  in 
the  use  which  the  Courts  make  of  the  matter  admitted.  Lord 
Mansfield,  speaking  of  the  practice  at  law,  says,  "  Though 
the  whole  of  an  affidavit  or  answer  must  be  read,  if  any  part 
is,  you  need  not  believe  all  equally :  you  may  believe  what 
makes  against  his  point,  who  swears,  without  believing  what 
makes  for  it."  *  So  Sir  L.  Shadwell,  in  speaking  of  certain 
expressions  in  an  answer  which  were  so  closely  interwoven 
with  the  matter  to  be  used  as  evidence,  that  they  were  neces- 
sarily read  to  the  Court,  said,  that  they  would  have  very  little 
effect  upon  his  mind.  We  may  therefore  say,  that  the  two 
Courts  are  guided  by  the  same  principles  in  their  proceedings 
upon  this  subject,  not  merely  in  admitting,  but  also  in  appre- 
ciating, the  evidence. 

A  difference  exists  in  the  practice  of  the  two  Courts  in 
proof  of  a  will.  "  At  law,"  says  Mr.  Gresley,  *'  a  single  at- 
testing witness  is  allowed  to  prove  all  the  requisites  of  the 
execution  of  a  will  according  to  the  Statute  of  Frauds."  .... 
"  But  Lord  Talbot  laid  down  a  rule  which  has  ever  since 
been  adhered  to  in  the  Court  of  Chancery,  that  all  the  three 
witnesses,  or  at  least  all  of  them  that  are  in  England  and 
able  to  give  evidence,  must  be  examined."^  On  reference  to 
the  different  forms  of  practice  in  the  different  Courts  of  Law 
and  Equity,  this  difference  of  practice  may  be  easily  ac- 
counted for.  A  trial  respecting  a  will  of  real  property  in  a 
Court  of  Law  is  not  final.  If  a  devisee  or  heir  fails  or  suc- 
ceeds upon  one  ejectment,  another  ejectment  may  be  brought. 
The  proceeding  in  which  such  a  question  commonly  arises  in 
a  Court  of  Equity,  is  a  suit  by  the  devisee  to  establish  the 
will.  ^  A  decree  in  such  a  suit  is  final.  This  is  the  reason  for 
which  the  testimony  of  all  the  witnesses  is  required.  "  For," 
says  Lord  C.  J.  Tindal,  "  as  a  decree  in  support  of  a  will  is 
final  and  conclusive  against  the  heir,  against  whom  an  injunc- 

1  fioardman  v.  Jackson,  2  Ba.  &  Be.  386  ;  Gres.  359. 
a  Gres.  358.  »  P.  122. 
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tion  would  be  granted,  if  he  should  proceed  to  disturb  the 
possession  after  the  decree,  it  is  but  reasonable  that  he  should 
have  the  opportunity  of  cross-examining  all  the  fitnesses  to 
the  will,  before  his  right  of  trying  the  title  of  the  devisee  is 
taken  from  him/'^  In  Tatham  v.  Wright  relief  was  prayed 
adverse  to  the  will :  no  decree  could  be  made  in  that  suit  for 
the  establishment  of  the  will.  The  decision  in  that  case  seems 
of  itself  to  show,  that  the  conclusiveness  of  the  decree  is  the 
sole  reason,  why  all  the  witnesses  are  to  be  examined ;  for  al- 
though the  validity  of  the  will  was  the  question  really  at  issue 
in  that  case,  and  two  out  of  three  witnesses  had  not  been  ex- 
amined, a  new  trial  was.  refused.  The  conclusion  to  which 
we  come  is,  that  the  principle  of  evidence  upon  this  subject  is 
the  same  in  both  Courts,  namely,  that  the  heir  shall  have  an 
opportunity  of  resisting  the  claim  of  the  devisee  by  a  cross- 
examination  of  every  one  of  the  attesting  witnesses  :  the  dif- 
ference lies  in  the  form  in  which  this  principle  is  carried  into 
effect.  At  law  several  successive  trials  may  always  tiike  place; 
in  equity  there  may  be  several  successive  suits,  in  case  the  relief 
prayed  is  adverse  to  the  will.  In  either  of  these  cases  it  is 
unnecessary  to  call  all  the  attesting  witnesses.  But  they 
must  all  be  called  if  the  suit  is  for  the  establishment  of  the 
will,  as  the  heir  would  be  for  ever  concluded  by  a  decree  in 
such  a  suit,  a  disadvantage  to  which  he  ought  not  to  be  sub- 
ject, until  he  has  had  an  opportunity  of  cross-examining  every 
one  of  the  witnesses. 

Mr.  Gresley  omits  to  mention  a  very  important  change  in 
the  rules  of  evidence  in  Courts  of  Equity,  introduced  by  the 
3  &  4  W.  IV.  c.  42,  s.  26.  It  is  thereby  enacted,  that  "  in 
order  to  render  the  rejection  of  witnesses  on  the  ground  of  in- 
terest less  frequent,  if  any  witness  shall  be  objected  to  as  in- 
competent on  the  ground  that  the  verdict  or  judgment  in  the 
action  on  which  it  shall  be  proposed  to  examine  him  would 
be  admissible  in  evidence  for  or  against  him,  such  witness 
shall  nevertheless  be  examined,  but  in  that  case  a  verdict  or 
judgment  in  that  action  in  favour  of  the  party  on  whose  be- 
half he  shall  have  been  examined,  shall  not  be  admissible  in 

»  Tatham  v.  Wright,  2  Russ.  &  M.  13.    See  Ogle  v.  Cooke,  I  Ves.  sen.  178  j 
Townsend  v.  Ives,  1  Wils.  216. 
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eyidence  for  him  or  any  one  claiming  under  him,  nor  shall  a 
verdict  or  judgment  against  the  party  on  whose  behalf  he 
shall  have  been  examined  be  admissible  in  evidence  against 
him^  or  any  one  claiming  under  him.''  The  words  of  the  sta- 
tute apply  exclusively  to  common  law,  but  in  the  absence  of 
any  decision  upon  the  subject,  we  venture  to  suggest  that  the 
meaning  contained  in  them  will  be  adopted  by  Courts  of 
Equity,  and  that  a  toere  interest  in  the  decree  prayed  will 
not  now  be  considered  a  sufficient  reason  for  treating  a  wit^ 
ness  as  incompetent.  Speaking  of  the  law  of  evidence,  Mr. 
Gresley  says,  "  The  maxim  sequitas  sequitur  legem,  applies 
emphatically  to  this  branch  of  law."  As  another  instance  in 
which  Courts  of  Equity  have  followed  the  decision  of  Courts 
of  Law,  the  rule  respecting  parol  demurrer  may  be  mentioned^ 
This  demun-er  was  the  ancient  practice  of  the  Common  Law 
Courts.  Adopting  the  same  principle,  Courts  of  Equity  gave 
to  an  infant  coming  of  age  the  privilege  of  putting  in  a  new 
answer.  They  have  since  taken  away  the  privilege,  because 
by  11  G.  IV.,  and  1  W.  IV.  c.47,s.  10,  the  demurrer  of  the 
parol  is  abolished.^ 

We  have  now  mentioned  most  of  the  principal  poiiifs,  in 
which  Courts  of  Equity  and  Courts  of  Law  appear  to  adopt  dif- 
ferent rales  of  evidence.  In  order  to  judge  how  far  there  is 
in  reality  any  difference,  we  have  endeavoured  to  set  aside,  in 
the  first  instance,  the  several  differences  in  pcrint  of  form,  Mid 
then  to  view  the  rules  of  evidence  per  $e.  The  numbers 
of  the  parties  and  the  questions  at  issue  are  often  altogether 
different.  The  state  of  the  record  is  different.  In  equity 
there  are  many  parties,  at  law  very  few.  In  equity  some 
persons  are  frequently  made  parties  on  behalf  of  a  great  num- 
ber: at  law  the  instances  in  which  this  form  may  be  adopted 
are  strictly  limited  by  statute.  In  equity  many  questions  are  at 
issue :  at  law  generally  speaking  only  one.  In  equity  the  record 
contains  a  long  statement,  resting  upon  the  oaths  of  the  several 
defendants,  before  a  single  witness  is  called.  Such  points  of 
difference,  qiiite  unconnected  with  the  rales  of  evidence,  will 
sufficiently  account  for  all  the  distinctions  which  are  some- 
times erroneously  attributed  to  those  rules.  Such,  for  instance, 
are  the  examination  of  defendants  upon  points  in  which  they 

»  See  Powys  v.  Mansfield,  639. 
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are  not  interested ;  the  neceissity  of  producing  two  witnesses 
in  contradiction  to  the  defendant's  oath^  and  the  incompe- 
tency of  numbers  of  persons,  who  are  represa^ted  by  parties 
in  Court.    Other  differences  are  found  to  proceed  fr(Hn  the 
nature  and  effect  of  the  several  results,  which  proceedings  at 
kkw  and  proceedings  in  equity  may  produce.  And  we  arrive  at 
the  conclusion  that  when  we  have  divested  these  proceedings  of 
these  several  differences,  there  remains  in  the  practice  of  each 
Coui*t  the  enforcement  of  the  same  principles,  almost  of  the 
same  code  of  law,  upon  the  competency  and  incompetency  of 
witnesses,  and  upon  the  information  which  they  may  be  re- 
quired to  give.     Still  the  dictum  ctf  Lord  Hardwicke  with 
which  we  commenced  our  inquiry  certainly  is  to  a  contrary 
effect.     But  dicta  are  always  to  be  received  with  caution. 
They  are  to  be  received  only  in  conjunction  with  the  circum- 
stances of  the  case  which  is  before  the  judge  at  the  time. 
They  are  very  often  reported  incorrectly.     The  dictum  in 
question  is  peculiarly  open  to  suspicion,  as  Lord  Hardwicke 
himself  says  in  another  case,^  "  The  rules  of  evidence  in  this 
Court  as  to  witnesses  are  exactly  the  same  as  at  law." 

The  modem  authorities  are  uniformly  in  favour  of  this  view 
of  the  questicNti ;  'and  the  principles  on  which  evidence  rests 
lead  to  the  same  result.  Evidence  is  produced  for  the  estab- 
lishment of  the  facts  of  the  case.  To  apply  rules  of  law  to 
the  facts  when  established,  is  a  process  totally  distinct.  For 
instance  a  deed  is  produced  to  prove  a  party  possessed  of  a 
legal  estate:  that  is  the  fact  to  be  proved.  The  Court  of 
Law  looks  no  further.  The  Court  of  Equity,  in  examining 
the  terms  of  the  deed,  discovers  that  the  legal  estate  is  sub- 
ject to  a  trust  or  to  a  right  of  redemption.  The  consequence 
is  that  the  fact  having  been  established  is  used  by  the  two 
Courts  in  different  modes;  but  this  circumstance  can  in  no 
way  affect  the  proof  of  the  title  to  the  legal  estate. 

The  proof  of  a  fraud  may  be  used  for  the  purpose  of  illus- 
trating the  same  distinction.  In  one  Court,  the  person  guilty 
of  it  is  punished  criminally,  in  another  he  is  compelled  to  pay 
damages  for  losses  sustained;  in  equity,  he  is  compelled, 
so  far  as  circumstances  will  permit,  to  place  parties  in  the 

1  Henley  V.  Philips,  2  Atk.  39. 
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situation  in  which  they  would  iiave  stood  if  the  fraud  had 
never  been  committed.  These  distinctions  arise  from  the  dif- 
ferent kinds  of  jurisdiction  which  the  several  Courts  exercise, 
but  are  unconnected  vnth,  and  ought  therefore  to  have  no  effect 
upon^  the  evidence  of  the  mere  fact  of  fraud. 

In  truth  the  great  bulk  of  the  rules  of  evidence  are  not 
founded  upon  law,  but  upon  the  experience  of  mankind,  and 
the  grounds  of  inference  on  which  the  human  mind  generally 
relies.  "  The  means,"  says  Mr.  Starkie,  "  which  the  law 
employs  for  investigating  the  truth  of  a  past  transaction  are 
those  which  are  resorted  to  by  mankind  for  similar  but  extra- 
judicial  purposes.  These  are  the  best,  usually  the  only 
means  of  inquiry,  and  it  is  for  this  reason  that  a  jury  of  the 
country  forms  a  tribunal  so  well  qualified  to  judge  of  mere 
matters  of  fact;  for,  subject  to  certain  exceptions,  they  decide 
by  the  aid  of  experience  and  reason,  a^  they  would  do  on 
any  extrajudicial  occasion."  It  would  be  most  absurd  if  laws 
resting  on  this  foundation  should  differ  with  the  Court  in  which 
they  are  administered.  Mr.  Starkie  goes  on  to  say,  "  With 
these  general  principles  the  law  can  interfere  in  two  ways  only ; 
either  by  excluding  or  restraining  mere  natural  evidence  by  the 
application  of  artificial  tests  of  truth,  or  annexing  an  artificial 
effect  to  evidence  beyond  that  which  it  would  .otherwise  pos- 
sess.^ "  The  interference  of  law  for  these  purposes  takes  place 
in  each  Court  with  a  view  to  obtain  the  same  objects — not  to 
alter  the  value  and  effect  of  evidence,  but  to  establish  the 
force  of  that  which  is  in  its  nature  indisputable,  and  to  prevent 
the  reception  of  that  which  in  its  general  operation  would 
injure  the  cause  of  truth,  mislead  a  judge  or  jury,  and  distract 
the  attention,  by  the  accumulation  of  superfluous  matter.  It 
is  pleasing  to  find  that  the  identity  of  rules  and  principles, 
which  philosophy  and  reason  would  suggest,  has  been  uni- 
formly adopted  in  our  different  Courts  of  justice. 

*  Star,  on  Ev.  1,1  J. 
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DIGEST     OF    CASES. 


COMMON  LAW. 


[Comprising  4  Adolphus  &  Ellis,  Fart  3  ^  6  Nevile  &  Manuiug,  Part  3 ;  1  Nevile 
&  Perry,  Part  3  ;  3  Bingham's  New  Cases,  Part  4 ;  3  Scott,  Part  3 ;  2  Meeson 
&  Welsby,  Part  3 ;  and  a  selection  from  7  CarringtoQ  and  Payne,  Part  3  :— all 
Cases  included  in  former  Digests  being  omitted.] 


ADVERSE  POSSESSION. 

{Attornment — Stamp— Evidence.)  A.,  claiming  title  to  land,  entered,  and 
obtained  from  the  tenants  in  possession  payment  of  If.  each,  and  their 
signatures  to  the  following  instrument :— '*  We  hereby  severally  attorn  tx) 
and  become  tenants  and  undertenants  to  A.,  from  Michaelmas  last  past, 
of  and  for  such  parts  of  the  estate  as  are  in  our  respective  occupations,  at 
and  under  the  several  yearly  rents  now  payable  by  us,  and  under  which 
we  now  hire  and  occupy  the  same."  This  instrument  was  signed  by  B., 
and  also  by  C,  as  his  undertenant,  B.  and  C.  being  respectively  in  the  oc- 
cupation of  parts  of  the  premises.  A.  afterwards  remained  out  of  posses- 
sion for  thirty  years,  without  exercising  any  further  act  of  ownershipi  and 
without  any  further  recognition  of  his  title. 

Held,  first,  that  the  above  instrument  did  not  require  a  stamp  ,*  secondly, 
that  it  was  a  material  fact  in  and  formed  part  of  an  entire  transaction,  the 
whole  of  which  was  evidence  for  A.  and  any  party  claiming  under  him, 
as  being  an  assertion  of  right,  and  an  act  of  ownership  on  his  part,  acqui- 
esced in  by  the  tenants  then  in  possession. 

But,  thirdly,  that  the  entry  and  attornment,  coupled  with  the  possession 
of  persons  entering  under  the  tenants  so  attorning,  did  not  constitute  suffi- 
cient evidence  to  go  to  a  jury  to  negative  adverse  possession  under  adverse 
copyhold  admittances.— Doe  d.  Limey  v.  Edwards,  6  N.  &  M.  633. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

1.  An  affidavit  to  hold  to  bail,  stating  the  defendant  to  be  indebted  to  the 
plaintifi*  for  money  had  and  received  by  the  defendant  **  for  and  on  ac- 
count of  the  plaintiff/'  without  adding  that  it  was  received  to  his  use,  U 
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not  sufficient.     (8  B.  &  C.  664 ;  2  C.  &  J.  44.)— Ke/fy  v.  Curgon,  4  A  d.  & 
E.  622. 
2.  Affidavit  to  hold  to  bail  for  the  balance  of  an  account  stated,  sufficient, 
without  adding  "  and  setUed."-- Ty/cr  v.  Campbell,  3  Bing.  N.  C.  675. 

ARBITRATION. 

1.  {Finality  of  award.)  An  award,  that  one  of  the  parties  to  the  submission 
shall  put  a  house  into  repair  to  the  satisfaction  of  A.,  a  buUder,  who  is  a 
stranger  to  the  reference,  is  bad.  (Com.  Dig.  Arbitrament,  E.  15.)— 
T<mlin  v.  Mayor  of  Fordwich,  6  N.  &  M.  593. 

2.  {Certainty  of  award — Form  of  rule  to  enter  verdict  pursuant  to  award,) 
Where  a  verdict  was  taken  for  the  plaintiff,  fobject  to  a  reference  of  the 
cause  and  all  matters  in  difference,  the  arbitratpr  having  power  to  vacate 
the  verdict  or  reduce  the  damages,  and  he  awarded  that  the  plaintiff  was 
entitled  to  demand  of  the  defendant  90/.  in  respect  of  the  causes  of  action, 
and  that  the  defendant  was  entitled  to  set  off  35/.  in  respect  of  his  journeys^ 
&c.  mentioned  in  the  plea  and  notice  of  set-off,  and  that  the  defendant 
should  deliver  up  certain  securities  to  the  plaintiff:  Held,  that  the  award 
sufficiently  ascertained  the  amount  for  which  the  verdict  was  to  be  entered. 

A  rule  for  delivering  the  postea  to  the  plaintiff)  that  he  might  enter  the 
verdict  pursuant  to  the  award  of  an  arbitrator,  may  be  drawn  up  on  reading 
the  affidavit  "  and  the  paper  writing  thereunto  annexed,"  provided  the 
affidavit  verify  the  paper  writing  as  being  a  copy  of  the  award. — Flatt  v. 
ifa//,  2M.  &W.391. 

ASSAULT. 

The  Court  wiU  not  pass  sentence  on  a  defendant  for  an  assault  while  an  ac- 
tion is  depending  for  the  same  assault.  So  also,  where  the  prosecntcH'  has 
taken  out  a  warrant  for  the  assault,  the  Court  will  not  grant  a  criminal 
information:  and  this,  although  the  prosecutor  offer  to  abandon  the  pro- 
ceedings in  the  action,  or  on  the  warrant — Rex  v.  O*  Gorman  Mahon,  4 
Ad.  &  E.  575,*  Exp. — ,  ib.  576,  n. 

ASSUMPSIT. 

{Consideration,)  Declaration  stated  that  defendants,  being  in  possession  of 
certain  mortgage  deeds,  of  which  H.  R.  was  desirous  to  obtain  an  assign- 
ment on  payment  of  500/.,  the  plaintiff^  at  H.  R.'s  request,  consented  to 
accept  bills  to  that  amount  drawn  by  H.  R.,  on  H.  R.'s  procuring  the  de- 
fendants to  deliver  the  mortgage  deeds  to  the  plaintiff  as  a  security ;  that 
defendants,  in  consideration  of  the  plaintiff's  accepting  the  bills,  under- 
took to  deliver  the  deeds  to  him,  on  his  paying  them  the  amount  of  the 
bills ;  that  plaintiff  accepted  and  paid  the  bills,  of  which  defendants  had 
notice :  Held,  that  a  sufficient  consideration  appeared  for  the  defendants' 
promise. —  Tipper  v.  Bkknell,  3  Bing.N.  C.  710. 

ATTORNEY. 

1.  It  is  no  ground  for  disallowing  the  plaintiff's  attorney  the  costs  of  a  cause, 
in  which  the  plaintiff  has  recovered  a  verdict,  that  he  is  not  on  the  roll  of 
attomies  of  this  Court,  if  it  appears  that  the  London  agent's  name  is  in- 
dorsed on  the  record  and  proceedings,  and  he  has  conducted  all  the  busi- 
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11688  in  Courts  and  corraqponded  with  th«  country  attornej  on  the  lubject 
of  ifae  fiiit.  (3  D.  P.  C.  426 ;  1  C.  &  M.  12S.>l/onei  v.  /onei,  2  M.  & 
W.323. 

2.  {Teutatkm  of  hill)  An  attorney's  W\  for  preparing  acbiowle^menti  of 
married  women  tmder  tlie  3  &  4  W.  4,  e.  74,  and  attending  beftyre  the 
Commisrioners,  is  not  taxahle.— In  re  Brcmsouy  3  Bing.  N.  C.  783. 

And  see  PtEADZNo,  19, 

BAIL. 

1.  (Suhttituied  bail.)  When  bai],  of  whom  notice  has  been  gi?en»  aire  re- 
jected, others  cannot  be  put  in  without  leave  of  the  Court  or  a  judge. — 
Jones  V.  Vestris,  3  Bing.  N.  C.  677. 

2.  Where  icguhur  notice  of  bail  has  been  g^(n»  tfaa  Court  wiU,  under  spe- 
cial eureumstancesy  allow  time  lor  inquiry  into  their  sufficieney,  on  pay- 
ment of  costs.— Diros  y.  Smith,  3  Scott^  600. 

8.  {Affidamt  of  jmtificatie»^Cait$,)  Afl  affidavits  of  justification  of  bail 
moBl  eon^  with  die  Ibrm  ptesciibed  in  the  rule  of  Hilary  Term,  2  W.  4, 
1. 19;  but  if  tile  bail  justify  ifei  perwn,  a  Tariance  from  the  form  is  no 
oljaBtiOB  to  their  passing,  but  only  disentitles  the  defendant  to  the  costs 
of  jn8tification.---<8(eiwf»  r.  Miller,  2  M.  &  W.  368. 

BANKRUPTCY. 

{Payment  by  bankrupt,  when  protected.)  A  delivery  of  goods  bon4  fide 
made  in  part  payment  of  a  previous  debt,  after  a  secret  act  of  bankruptcy 
committed  by  the  debtor,  is  a  payment  protected  by  the  6  G.  4,  c.  16, 
8.  82.    (7  T.  R.  713.)— Caniwn  v.  Wood,  2  M.  &  W.  465. 

BILLS  AND  NOTES. 

1.  (Notice  of  di$konmir.)  "  The  note  for  200^  drawn  by  H.  H.,  dated  1 8th 
July  laat,  payable  three  months  after  date,  and  indorsed  by  you,  became 
due  yesterday,  and  is  returned  to  me  unpaid.  I  Ihefefore  request  you 
win  let  me  have  the  amount  forthwith:"  H^,  not  sufficient  notice  of 
di8hononr.^BM/toii  v.  WeUih  3  Bing.  N,  C.  687. 

[The  Court  of  Exchequer  has  since,  in  a  case  of  Hedger  v.  Steavemon, 
expressed  an  opinion  dissenting  firom  the  above.] 

2.  {3ame>)  A  perscm  sent  by  the  hdder  of  a  dishcmoured  bill  of  exchange, 
called  at  the  drawer's  house  the  day  after  it  became  due,  and  saw  his  wife, 
and  told  her  that  he  had  brought  back  the  bill  that  had  been  dishonoured. 
She  said  she  knew  nothing  about  it,  but  would  tell  her  husband  of  it  when 
he  Clone  home.  The  party  then  went  away,  not  leaving  any  written 
notice :  Held  sufiScient  notice  of  dishonour.— Hirasfgo  r.  Cowne^  2  M.  & 
W.  348. 

And  see  Ihsolvbht,  2;  Lihitations^  Statute  of;  pLEAniiro,  II. 

BOND.     See  Pleading,  9. 

CHURCH  RATE. 

1.  {Froofof  exemption  Jrom^Traiverse,  with  tndttcemint,  %okat  U  admits.) 
In  prohibition  by  a  party  libelled  in  the  Ecclesiastical  Court  for  non-pay- 
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ment  of  a  church-rate,  the  plaintiff  in  his  declaration  alleged,  that  the 
parish  of  W.,  of  which  he  was  a  parishioner,  was  immemorially  divided 
into  four  townships,  the  inhabitants  of  which  had  been  immemorially  liable 
to  repair  the  parish  church ;  that  the  rate  was  made  for  repairing  the 
church,  but  was  assessed  on  three  of  the  townships  only,  omitting  the 
fourth,  H. ;  and  that  defendants  had  libelled  plaintiff,  pretending  that  H. 
was  not  liable  to  such  repair,  by  reason  of  some  law  and  custom,  and  had 
immemorially  repaired  a  chapel  of  its  own.  Plea,  that  there  was,  and  had 
been  immemorially,  a  chapel  in  H.,  where  the  inhabitants  received  all 
divine  rites  and  services,  and  which  they  repaired  and  maintained  ex- 
clusively by  a  rate  on  H.,  and  that  from  time  immemorial  no  rate  had 
been  assessed  on  any  person  in  H.  for  the  repair  of  the  parish  church ; 
without  this,  that  the  inhabitants  of  the  four  townships  were  liable  to  con- 
tribute to  the  repair  of  the  parish  church  ,*  conclusion  to  the  country,  and 
issue  thereon. 

At  the  trial,  the  plaintiff  proved  that  H.  was  a  part  of  the  parish  of  W. ; 
and  it  appeared,  on  cross-examination,  that  H.  had  its  own  church  or 
chapel,  and  churchwardens,  and  had  not,  at  least  for  twenty-five  years, 
paid  church-rates  to  the  parish.  The  judge  held  the  defendants  entitled 
to  a  verdict  on  this  evidence,  for  that,  issue  being  joined  in  the  traverse, 
the  matter  of  inducement  on  the  plea  was  admitted,  and  the  issue  confined 
strictly  to  the  matter  of  the  traverse :  Held^  that  the  plaintiff,  joining  issue 
on  this  traverse,  could  not  be  taken  to  have  admitted  the  previous  allega- 
tions :  that  the  traverse,  if  too  general,  was  not  immaterial ;  that  the  parties 
must  be  taken  to  have  intended  to  put  in  issue  the  liability ;  and  that  the 
defendants,  on  whom  the  onus  of  proof  lay,  were  to  prove  the  matters  in 
the  inducement  which  made  up  the  fact  traversed. 

Held  also,  that  the  mere  fact  of  a  district  in  a  parish  having  kept  up  a 
chapel  of  its  own,  without  coming  upon  the  parish  rates,  did  not  show  a 
custom  in  such  district  to  maintain  its  chapel  by  rates  levied  on  its  own 
inhabitants ;  and  that  the  traverse,  therefore,  was  not  proved :  and  the 
Court  granted  a  new  trial.— Craven  v.  Sanderson,  4  A.  &  E.  GG6» 

2.  James  I.  granted  a  rectory  to  a  corporation,  in  trust  to  pay  stipends,  and 
to  bear  all  the  charges  issuing  out  of  the  rectory.  The  22  &  23  Car.  2, . 
c.  2,  absolved  the  parishioners  from  the  payment  of  tithe,  and  enacted  that 
a  rate  should  be  made  yearly  by  the  parish  officers,  for  the  payment  of 
stipends,  and  for  church  repairs.  The  56  G.  3,  c.  4,  enacted,  that  it  might 
be  lawful  for  the  wardens,  overseers,  and  inhabitants  in  vestry,  to  make  a 
rate  (to  a  larger  amount)  for  the  payment  of  stipends,  and  for  church 
repairs.  On  a  vestry  refusing  to  make  a  rate  for  the  above  purposes,  under 
the  last-mentioned  act,  the  Court  of  K.  B.  issued  a  mandamus  to  the 
parish  officers  to  caU  a  vestry  and  make  a  rate.— JRej?  v.  Wardens,  Sfc,  of 
St,  Saviour's,  Southwark,  1  N.  &  P.  496. 

3.  Where  a  local  act  empowered  the  trustees  therein  named  to  raise  a  sum  of 
money  for  rebuilding  a  parish  church,  and  to  make  a  rate  for  defraying  the 
principal  and  interest  of  the  sum  borrowed,  on  the  "  houses,  warehouses, 
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shops,  buildings,  lands  and  tenements,  rated  or  rateable  to  the  poor:"  Held, 
that  tithes  were  rateable  under  these  words. 

By  the  act,  persons  who  refused  to  pay  the  rate  were  to  be  summoned 
before  a  magistrate,  and  if  they  then  refused,  the  magistrate  was  authorized 
and  required  to  grant  a  distress  warrant  to  levy  the  amount.  A  tithe-owner 
liaving  refused  to  pay  the  rate,  on  the  ground  that  tithes  were  not  rateable, 
the  magistrate  refused  to  grant  a  distre^  warrant.  The  Court  of  K.  B. 
issued  a  mandamus  to  the  magistrate  to  compel  him  to  do  80.^-Rex  v. 
Justices  of  Bucks,  1  N.  &  P.  603. 
4.  (Production  of  trustees'  accounts — Vestry  Act-^  Mandamus,)  The  tnis- 
tees  appointed  under  local  acta  for  building  a  church,  &c.,  and  authorized 
to  levy  rates  on  the  inhabitants  of  the  parish,  whose  accounts  were  directed 
to  be  audited  and  allowed  by  the  quarter  sessions,  are  nevertheless  com- 
pellable, under  s.  34  of  the  Vestry  Act,  1  &  2  W.  4,  c.  60,  to  produce  their 
accounts  for  the  last  half  year,  before  the  auditors  of  the  parish  accounts, 
appointed  under,  and  in  consequence  of  the  adoption  by  the  parish  of,  the 
last-mentioned  act. 

The  mandamus  recited,  that  it  was  the  duty  of  the  trustees,  who  had 
been  required,  to  produce  accounts  (in  the  terms  of  the  1  &  2  W.  4,  c.  60, 
8. 35),  and  that  they  had  refused  to  do  so,  and  then  directed  them  to  pro- 
duce the  accounts  which  they  were  ordered  to  keep  by  the  local  acts: 
Held,  that  it  was  bad,  in  ordering  more  than  was  warranted,  either  by  the 
grievance  recited,  or  by  the  general  vestry  act. 

Although  the  return  to  a  mandamus  may  be  in  the  nature  of  a  de- 
murrer, the  counsel  for  the  crown  are  entitled  to  begin. — Rex  v.  Church 
Trustees  of  St.  Pancras,  1 N.  &  P.  507. 

CHURCHWARDEN. 

Where  a  parish  was  divided  into  foiur  tithings,  separately  maintaining  their 
own  poor,  and  having  separate  overseers,  and  by  custom  the  inhabitants  of 
each  tithing,  at  a  general  parish  meeting,  separately  chose  a  churchwarden ; 
and  each  of  the  churchwardens,  although  sworn  in  the  usual  form  to  the 
faithful  execution  of  the  office  within  his  parish,  acted  only  for  the  par- 
ticular tithing  for  which  he  was  chosen,  except  that  all  the  four  church- 
wardens united  in  signing  the  annual  presentment  to  the  archdeacon  of 
the  state  of  the  repairs  in  the  church,  and  other  presentable  matters : 
Held;  that  each  of  such  persons  was  a  churchwarden  for  the  whole  parish ; 
and  therefore  that  the  service,  by  a  commissioner  under  an  act  for  the  in- 
closure  of  lands  in  an  adjoining  parish,  of  a  description  of  an  ascertain- 
ment of  boundaries  between  that  parish  and  one  of  the  above  tithings,  oh 
the  churchwarden  acting  for  another  of  the  tithings,  was  a  sufficient  com- 
pliance with  the  requisitions  of  41  G.  3,  c.  109,  s.  3. — Rex  v.  Marsh,  6  N. 
&  M.  668. 

COINING. 

If  two  utterers  of  counterfeit  coin,  with  a  general  community  of  purpose,  go 
different  ways,  and  utter  coin  apart  from  each  other,  and  not  near  enough 
to  assist  each  other,  their  respective  utterings  are  not  joint  utterings  by 
both.— 2lej?  v.  Manners,  7  C.  &  P.  801. 
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1.  {Joint  or  several.)  A.,  B.,  and  C,  being  interested  m  eertani  lands,  but 
having  no  common  legal  Sntereit  in  any  portion  of  tbem,  agreed  together 
to  put  them  up  for  sale,  according  to  their  respeetiTe  interests ;  and  the 
lands  were  so  put  up,  imder  flie  direction  of  their  agent,  in  lots.  Each  lot 
was  described  in  a  separate  paper,  containing  the  conditions  of  sale ;  in 
which  it  was  stipulated,  that  the  vendors  should  dettver  an  abstract  of  title ; 
that  the  conyeyances  should  be  executed,  and  the  whole  purchase-money 
paid,  on  a  certain  day,  from  which  time  the  purchaser  should  hare  posses- 
sion ;  and  that,  if  the  purchaser  should  be  let  in  befoK  pa3niient  of  the 
purchase-money,  he  should  be  considered  tenant  at  wffl  to  the  Tendors,  and 
pay  interest  at  4  per  eent.  on  the  purchase-money  as  and  for  rent.  The 
defendant  bought  fonr  of  the  lots  under  the  above  conditions, — two  by 
auction  and  two  by  prirate  contract.  No  abstract  of  tide  waa  dt&reaxd^ 
but  tiie  defendant  was  let  into  possesdon,  and  held  for  several  yeira,  not 
paying  the  purchase-money.  He  knew V^  the  arrangement  altered  into  by 
A.,  B.,  and  C,  for  the  sale  of  the  premises :  Held,  that  A.,  B.,  and  C, 
could  not  sue  jointly,  on  an  implied  contract  by  the  defendant  to  wiuve  the 
delivery  of  an  abstract,  and  perform  the  condition  for  p^rmant  of  4  per 
cent,  interest  as  rent :  and  also  that  they  could  not  recover  tiie  4  per  eent. 
interest  in  a  joint  action  for  use  and  occupation. — Seatanr.  Booth,  4  Ad. 
£.  526. 

2.  {For  sale  of  goods  according  to  valuation.)  In  an  action  on  an  agreement 
for  the  sale  of  goods,  at  a  valuation  to  be  made  by  A.,  the  issue  was, 
whether  a  valuation  was  made  by  A.  It  appeared  that  the  goods  were  in 
fact  valued  by  B.,  A.'s  clerk :  Held,  that  the  defendant  was  not  bound  by 
it,  unless  it  were  shown  that  it  was  agreed  between  the  partiBB  that  B.'s 
valuation  should  be  taken  as  A/s ;  and  that  the  &ot  of  the  defendant's 
seeing  B.  valuing,  and  making  no  objection  until  B.  told  him  the  amount, 
was  not  evidence  of  such  agreement.-* JBm  v.  Truteoit,  2  M.  &  W.  38^. 

CONTRACT  OF  SALE. 

{Pleading,)  To  an  action  for  not  performing  a  contract  to  purchase  a  cargo 
of  good  merchantable  Gallipoli  oil,  being  of  the  cargo  of  the  ship  F.,  then 
on  her  voyage,  the  cargo  consisting  of  L.R.  240  casks,  containing  901 
salmes,  at  54/.  per  ton  of  71  salmes,  the  defendant  pleaded,  that  the  casks 
containing  the  oil  were  not,  at  the  time  of  the  contract,  good  merchantable 
casks :  Held  bad  on  demurrer.—  Gower  v.  Von  Dedalzen,  3  Bing.  N.  C.  717. 

CONVICTION.    See  Game  Act. 

COSTS. 

1 .  {Set-off.)  Interlocutory  costs  due  to  one  party  may  be  set  off  against  final 
costs  due  to  the  other  party,  without  regard  to  the  attorney's  lien,  under 
the  rule  of  H.  2  W.  4,  s.  93.— flbZ/idoy  v.  Lams,  3  Bing.  N.  C.  774. 

2.  {In  trespass.)  Trespass  quare  clausum  fregit.  Pleas — 1,  not  guilty; 
2,  not  plaintiff's  close ;  3,  right  of  way.  Verdict  for  plaintiff,  with  nominal 
damages;  on  the  two  first  issues,  and  for  defendant  on  the  third :  Held,  that 
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the  defendant  was  entitled  to  the  general  coata  of  the  caueed— 5te^  y. 
L(mg,  3  Bing.  N.  C.  761. 

3.  {Under  43  G.  3,  €.46.)  Quaere,  whether  a  defendant,  who  haa  been 
arreeted  and  imprisoned  on  meine  procen,  and  ia  dkchaiyd  in  oonee- 
quence  of  a  defect  in  the  affidavit  to  hold  to  hail,  can  he  Mid  to  be 
''arrested  and  held  to  special  ba]%"  vitfain  the  meaning  of  the  43  G.  3, 
c.  46,  s. 3.    (2  C.  &  M.  374;  9 Bing.  91 ;  2  D.  P.  C.  631.) 

The  acceptor  of  a  note,  who  is  airested  at  the  suit  of  an  indorsee  £v  the 
loll  aaaonnt,  is  not  entitled  to  costs  under  the  43  G.  3,  c.  46,  s.  3^  although 
the  note  was  without  consideration  as  hetween  him  and  the  drawer  (the 
plaintifi*  not  being  shown  to  he  cognizant  of  that  fiict) ;  although,  on 
the  defendant's  pleading  that  it  was  without  consideration,  and  that  the 
plaintiff  did  not  give  value  (ox  ii,  the  plaintiff  enters  a  nolle  prosequi  as  to 
all  except  a  small  portion  of  the  amouxit  of  the  note,  and  recovers  for  that 
portion  ojily^-^ Edwards  v.  Jones,  2  M.  &  W.  «4. 

4.  (Notice  of  taxation.)  Where  a  copy  of  the  hill  of  costs  and  affidavit  of 
increase  has  not  been  delivered  with  the  notice  of  taxation,  as  required  by 
rule  10  of  M.  T.  1 W.  4,  the  taxation  is  irregular,  unless  the  other  party 
waives  the  objection  by  attendance  or  otherwise;  and  the  Court  will  set  it 
aside.— TTi/Zcms  v.  Perkins,  2  M.  &  W.  315. 

5.  (Under  Court  ofRequesti*  Act,  time  of  mooing  for,)  Where  final  judg- 
ment is  signed  in  vacation,  the  defendant  may  apply  to  the  Court  in  the 
following  term  for  a  suggestion  under  a  Court  of  Requests  Act,  to  entitle 
him  to  costs,  on  condition  of  paying  &e  plaintiff's  costs  accrued  since  the 
judgment  was  signed. — Heale  v.  Erie,  2  M.  &  W.  383. 

And  see  Ejectment,  1 ;  Practice,  5,  9. 

COUNTY  COURT. 

On  a  suit  of  fiJae  jadgiaeni  from  a  County  Court,  the  sheriff's  return  of  his 
pnieeedmgs  appearing  to  be  no  more  than  minutes,  and  not  full  entries  of 
the  pleadings,  the  Court  made.absolute  a  rule  calling  on  the  sheriff  to  com- 
plete the  entries,  or  to  state  what  was  imderstood  by  thrai. — Overton  v. 
Swettenham,  3  Bing.  N.  C.  786. 

COUNTY  RATE, 

The  Court  of  K.  B.  will  issue  a  mandamus  to  a  county  treasurer  to  deposit 
with  the  clerk  of  the  peace,  pursuant  to  12  G.  2,  c.  29,  books  containing 
entries  of  the.  county  expenditure,  which  are  in  his  possession,  although 
the  receipts,  tradesmen's  bills,  the  gaoler's  accoimts,  and  copie»  of  the 
county  rate,  had  been  already  deposited  with  the  clerk  of  the  peace ;  and 
although  the  books  contain  the  discharges  of  the  treasurer,  and  the  dis- 
charges of  former  treasurers,  by  the  justices  in  sesnons. — "Rex  v.  Fayn, 
1  N.  &  P.  624. 

COURT  OF  REQUESTS  ACTS.    See  Costs,  5. 

COVENANT. 

1.  (For  rent  in  arrears- Pleadings,)  Covenant  on  a  lease :  breach,  that 
during  the  term,  to  wit,  on  the  25th  March,  1826,  the  sum  of  B6L  5«.,  for 
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two  quarters  rent,  ending  the  day  aforesaid,  became  and  is  still  due  and  in 
arrear :  Plea,  that  no  quarter's  rent  ending  the  25th  of  March  then  be- 
came due  according  to  the  provisions  of  the  said  indenture,  in  manner  and 
form  as  the  plaintiff  alleged :  Held  bad  on  special  demurrer. — Baden  v. 
Flight,  SBmg,lUX,6S5. 

2.  (  For  quiet  enjoyment  of  water-course,)  Demise  of  a  mill  and  of  the  stream 
of  water  flowing  in  the  leat  or  trench  belonging  to  the  lessor,  except  so 
much  of  the  water  as  should  be  sufficient  for  the  supply  of  persons  whom 
the  lessor  should  already  have  contracted,  or  should  thereafter  contract,  to 
supply ;  provided  that  such  a  quantity  should  be  left  as  should  be  sufficient 
to  supply  the  mill  for  twelve  hours  a-day :  Covenant,  that  the  lessee  should 
enjoy  without  interruption  of  the  lessor,  or  of  persons  daimiug  by  his  act, 
means,  consent,  default,  privity,  or  procurement :  Held,  that  this  was  no 
demise  of  wdter  for  twelve  hoiurs  a-day,  and  that  diversions  occasioned  by 
contracts  antecedent  to  the  demise  were  no  breach  of  the  covenant  for 
quiet  enjoyment — Blatchford  v.  Mayor  of  Plymouth,  3  Bing.  N.  C.  691. 

COVERTURE.    See  Pleading,  2. 

CRIMINAL  INFORMATION.    See  Assault. 

DEED. 

(Property  in.)  Where  property  in  land  passes  by  a  deed,  the  property  in 
the  deed  passes- with  it.  And  an  attorney,  who  draws  and  attests  a  deed 
conveying  land  from  A.  to  B.,  is  not  permitted  afterwards  to  say  that  the 
property  in  the  land,  or  in  the  deed,  did  not  pass.  — iorrf  v.  Wardle, 
3  Bing.  N.  C.  680. 

DEVISE. 

1 .  (By  what  words  legal  estate  passes,)  A  testator,  after  giving  to  J.  J.  a  life 
estate  in  certain  lands,  devised  as  follows : — as  to  all  other  my  freehold 
estates  in  the  county  of  B.,  to  the  use  and  intent  that  A.  B.  and  C.  D.,  their 
executors  and  administrators,  shall  and  may  receive  and  take  the  rents, 
issues  and  profits  thereof,  and  pay  the  same  to  my  son  J.  J.  for  life ;  and 
from  and  after  his  decease  I  devise  the  same  to  the  heirs  of  the  body  of  my 
said  son,  &c. :  Held,  that  by  this  devise  the  legal  estate  vested  in  A.  B. 
and  C.  D.,  during  the  life  of  J.  J.  --Doe  d.  Greatrex  v.  Homfray,  1  N. 
&  P.  401. 

2.  (  Revocatiofi'-'Lapse —  Vesting  of  legal  estate.)  A  testatrix  devised  estates 
to  N.  in  fee,  in  trust  to  receive  the  proceeds,  and  apply  them  to  the  use  of 
S.,  the  testatrix's  sister,  for  her  life,  and  from  and  immediately  after  the  de- 
cease of  S.,  to  convey  the  same  to  such  uses  as  S.  should  by  deed  or  will 
appoint.  There  was  no  devise  over.  S.  died  in  the  lifetime  of  the  testa- 
trix :  Held,  Ist,  that  the  death  of  S.  in  the  testatrix's  lifetime  was  not  an 
implied  revocation  of  the  will ;  2d,  that  the  estate  devised  to  N.  did  not 
lapse  by  S.'s  death,  but  vested  in  N.  at  the  death  of  the  testatrix.  (1  Leon. 
253 ;  Cro  Eliz.  243.)  3d,  that  the  absolute  legal  fee  vested  in  N.— Doe  d. 
Shelley  v.  Edlin,  4  Ad.  &  E.  582. 
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EJECTMENT. 

1 .  (  Costs  on  staying  proceedings  on  payment  of  debt  and  costs.)  On  staying 
proceedings  in  ejectment  by  mortgagee,  on  payment  of  debt  and  costs, 
under  7  G.  2,  c.  20,  the  costs  are  taxed  as  between  party  and  party,  not  as 
between  attorney  and  client. — Capps  v.  Capps,  3  Bingh.  N.  C.  768. 

2.  {Entering  appearance.)  In  the  Exchequer,  it  is  not  necessary  to  enter  an 
appearance  for  the  casual  ejector  before  signing  judgment  by  default,  and 
the  costs  of  doing  so  will  not  be  allowed. — Doe  d.  Maigan  v.  "Roty  2  M. 
&  W.  423. 

3.  {Service.)  Service  of  the  declaration  on  a  servant  of  the  tenant  on  the  pre- 
mises, is,  of  itself,  insufficient  to  entitle  the  plaintiff  even  to  a  rule  nisi  for 
judgment  against  the  casual  ejector. — The  d.  Lord  Dinorben  v.  Roe,  2  M« 
&  W.  374. 

EVIDENCE. 

1.  {Of  acts  of  ownership.)  Where,  in  trespass  qu.  cl.  fr.,  the  plaintiff  claimed 
the  whole  bed  of  a  river  flowing  between  his  land  and  the  defendant's,  the 
defendant  contending  that  each  was  entitled  ad  medium  filum  aqua:  Held, 
that  evidence  of  acts  of  ownership  exercised  by  the  plaintiff  upon  the  bed 
and  banks  of  the  river  on  the  defendant's  side,  lower  down  the  stream,  and 
where  it  flowed  between  the  plaintiff's  land  and  a  farm  of  C,  adjoining  the 
defendant's  land, — and  also  of  repairs  done  by  the  plaintiff  to  a  fence  which 
divided  C.'s  farm  from  the  river,  and  was  in  continuation  of  a  fence  dividing 
the  defendant's  land  from  the  river, — was  admissible  for  the  plaintiff.  (14 
East,  352;  2  B.  &  Aid.  554;  2  Bing.  N.  C.  102.)-.J(wi«  v.  Williams,  2 
M.  &  W.  326. 

2.  {Secondary  evidence  of  sheriff's  warrant.)  In  trover  against  the  sheriff 
for  goods  seized  under  a  fi.  fa.,  the  warrant  of  seizure  was  not  produced, 
nor  was  any  notice  given  to  produce  it  It  was  proved  that  the  officer 
who  made  the  levy  put  his  son  into  possession,  and  gave  the  warrant  to 
him ;  the  son  stated  that  he  returned  it  either  to  his  father  or  to  the  sheriff's 
office.  The  officer  said  that  it  was  his  custom  to  deliver  the  warrants  to 
the  auctioneer,  to  be  transmitted  with  the  auction  sheet,  through  the  super- 
visor of  excise  for  the  district,  to  the  excise  office ;  that  he  had  searched  his  own 
papers  for  it,  and  had  inquired  for  it  at  the  sheriff's  office.  A  search  was 
also  proved  among  the  auctioneer's  papers,  and  at  the  excise  office ;  but 
the  supervisor  was  not  called,  nor  was  any  search  of  his  papers  proved : 
Held,  that  reasonable  proof  was  given  of  the  loss  of  the  warrant,  so  as  to 
let  in  secondary  evidence  of  its  contents,  in  order  to  connect  the  sheriff 
with  the  officer.—M)w«Aa//  v.  Lhyd,  2  M.  &  W.  450, 

3.  {Correspondence.)  A  defendant  who  puts  In  evidence  a  correspondence, 
consisting  of  several  letters,  between  himself  and  the  plaintiff,  has  a  right 
to  give  in  evidence  a  letter  written  by  him  to  the  plaintiff,  in  reply  to  the 
plaintiff's  last  letter,  bearing  date  the  previous  day. — Roe  v.  Day,  7  C.  & 
P.  705. 

4.  {Confession.)  There  is  a  difference  of  opinion  among  the  judges  whether 
a  confession  made  to  a  person  who  has  no  authority,  after  an  inducement 
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held  out  by  that  person,  is  receivable  in  evidence. — Rex  v.  Spencer,  7  C. 
&  P.  777. 
And  see  Principal  and  Agent, 

EXECUTOK  AND  ADMINISTRATOR. 

{Evidence  qfaneti,)  Evidence  that  the  testator,  twelve  months  before  his 
deceasei  bought  twelve  mahogany  chaira,  which  were  seen  in  the  house 
where  he  lived  shortly  befbre  his  death,  held  prim&  ftide  evidence  of 
assets  in  hand,  though  the  executor  proved  that  the  deceased  died  poor, 
that  he  lodged  in  the  same  house  with  his  mother  and  sister,  and  that 
money  was  borrowed  to  bury  him.--*- J3r»^ton  y .  Jone^t  3  Bing.  N.  C.  676. 

FALSE  PRETENCES. 

1.  Indictment,  charging  A.  with  falsely  pretending  that  a  post-dated  cheijne 
drawn  by  himself  on  a  banker  was  a  good  and  genuine  cheque  for  25/., 
and  <^the  value  of  25/.,  by  meaoi  of  which  he  obtained  a  watch  and  chain. 
The  proof  was,  that  the  prisoner  obtained  them  by  representing  that  he 
had  an  account  with  the  banker,  and  had  a  right  to  draw  the  cheque, 
though  he  post-dated  it  for  his  own  convenience,  and  that  it  would  be  paid 
on  or  after  the  day  of  the  date.  The  Jury  found  that  the  representation 
was  false,  and  that  the  prisoner  had  no  reasonalde  ground  to  believe  that 
it  would  be  paid,  or  that  he  could  provide  funds  to  pay  it  The  pri- 
soner was  convicted,  and  the  judges  held  the  e<>nvietion  right. — Res  v. 
Parker,  7  C.  &  P.  825. 

2.  An  indictment  for  false  pretences  charged  that  H.  R.,  having  in  his  pos- 
session a  certain  weight  of  28  lbs.,  did  falsely  pretend  to  L.  C.  that  a 
quantity  of  coals  which  he  delivered  to  him  weighed  16  cwt.  (meaning 
1792  lbs.  weight,)  and  were  worth  1/.,  and  that  the  weight  was  a  weight 
of  56  lbs.,  whereby  he  obtained  from  L.  C.  a  sovereign,  with  intent  to  de- 
fraud him  of  part  thereof,  to  wit,  lOf. :  whereas  the  coals  did  not  weigh 
1 792  lbs.,  and  were  not  worth  1/.,  and  whereas  the  Weight  was  not  of  56  lbs., 
but  of  28  lbs.  only.  It  was  objected,  that  all  the  pretences,  except  that 
respecting  the  weight,  were  mere  false  a£9rmations,  and  that  as  to  the 
weight,  there  was  no  allegation  to  connect  the  use  of  it  with  the  sale  of  the 
coals.    The  judges  held  a  conviction  ynong,—Rex  v.  Reed,  7  C.  &  P.  848. 

FIXTURES. 

{InUreit  ofleme  in-^  Trover  for,)  In  1824,  A.  leased  to  B.  for  twenty-one 
years,  a  colliery,  with  the  right  to  put  up  steam  engines,  &c.  &c.,  for  work- 
ing it,  subject  to  a  proviso  for  re-entry  on  non-payment  of  rent.  B. 
erected  on  the  colliery  several  steam  engines,  fixed  in  the  soil  in  the  ordinary 
way,  and  afterwards,  in  1827,  assigned  the  colliery,  with  the  engines,  imple- 
ments, &c.  in  use  uponjt,  to  trustees,  in  trust  to  permit  B.  to  enjoy  them  until 
default  in  payment  of  an  annuity  granted  by  him,  and  on  such  default  to  take 
possession,  and  sell  them  and  pay  the  arrears.  In  June,  1829,  A.  recovered 
possession  of  the  premises  in  ejectment  brought  in  pursuance  of  the  proviso 
forre-entry.  In  November,  1 829,  the  engines  and  other  articles  on  the  colliery 
were  seized  under  a  fi.  fe.  at  the  suit  of  an  execution  creditor  of  B. :  Held, 
that  the  trustees  could  not  recover  the  steam  engines  in  trover  against  the 
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sheriff.    (3  B.  &  Cn  368 ;  7  Taunt  191 ;  5  B.  &  Ad.  72;  1  C.  M.  &  R. 
177, 266.) 

Held  also,  that  the  omission  of  the  trustees  to  take  possession  on  B.'a 
default  in  payment  of  the  annuity,  did  not  avoid  the  assignment.^Min- 
thall  V.  X%rf,  2  M.  &  W.  450. 

FORGERY. 

The  prisoner  represented  that  M.  C.  was  dead  and  had  left  him  50/.  or  60/., 
and  it  was  in  the  hands  of  A.  D.,  and  that  he  wanted  mourning.  He 
brought  a  forged  paper,  purporting  to  be  signed  by  A.  D.,  containing  as 
follows : — <'  Please  to  let  W.  T.  have  such  things  as  he  wants  for  the  puiv 
pose :  I  have  the  amount  of  27/.  for  M.  C.  in  my  keeping  for  many 
years :"  Held,  that  this  was  a  forged  request  for  the  delivery  of  goods, 
within  the  stat.  11  G.  4  and  1  W.  4,  c.  66,  s.  10.— Rcjr  v.  Thomas,  7  C. 
&  P.  851. 

FORMEDON. 

1.  In  foimedon,  the  tenant  having  demanded  a  view  after  a  general  im- 
pariance,  the  demandant  issued  a  writ  of  petit  ci^ :  Held  irregular.  (Y. 
B.  39  Ed.  3,  p.  38 ;  7  Jenkins'  Cent.,  case  82;  Bro.  Abr.  Aide,  118,  and 
Peremptorie,  76.)— To/nm  v.  Wattotiy  3  Bing.  K.  C.  770. 

2.  Demand  of  view  in  formedon  may  be  withdrawn  on  payment  of  costs,-* 
ToUon  V.  FUker,  3  Bing.  N:  G.  783. 

FRAUDULENT  CONVEYANCE.    See  Fixtures. 

GAME  ACTS. 

{Conviction  under,)  By  the  provisions  of  the  Game  Act,  1  &:  2  WiU.  4, 
c.  32,  8. 37,  every  penalty  for  any  offence  against  that  act  is  to  be  paid  to 
some  one  of  the  overseers  of  the  poor,  or  to  some  other  officer  (as  the  con- 
victing justice  or  justices  nfay  direct)  of  the  parish,  &c.  in  which  the  offence 
shall  have  been  committed,  to  be  by  such  overseer  or  officer  paid  over  to 
the  use  of  the  general  county  rate ;  but  by  ihe  5  &  6  Will.  4,  c.  20,  s.  21 , 
reciting  the  former  act,  it  is  enacted,  that  one  moiety  of  all  such  penalties 
shall  go  and  be  paid  to  the  person  who  shall  inform  and  prosecute  for  the 
same,  and  the  other  moiety  thereof  only  shall  go  and  be  paid  to  such  over- 
seer or  officer,  and  be  by  him  applied  in  the  manner  before  directed :  Held, 
ihat  a  conviction  for  an  offence  against  the  former  act,  which  directed  the 
whole  penalty  "  to  be  paid  to  W.  J.,  one  of  the  overseers  of  the  poor  of  the 
parish  &c.,  to  be  by  him  applied  according  to  the  direction  of  the  statute 
in  such  case  made  and  provided,"  was  bad,  and  that  the  justices  who  signed 
it  were  liable  to  an  action  for  false  imprisonment  at  the  suit  of  the  party 
convicted,  and  committed  to  gaol  for  non-pa3rment  of  the  penalty.  (8  East, 
668;  5  M.  &  Sel.  \2Z,y-Griffith  v.  Harriet,  2  M.  &  W.  835. 

GAOL  ACT. 

The  Gaol  Act,  4  G.  4,  c.  64,  s.  13,  which  provides  that  all  the  powers  given 
by  that  act  to  justices  at  quarter  sessions  shall  be  exercised,  so  far  as  regards 
the  prisoners  in  the  city  of  London,  by  the  Court  of  Mayor  and  Aldermen, 
does  not  enable  the  latter  to  prevent  the  Middlesex  magistrates  from  com- 
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mitting  prisoners  to  the  gaol  of  Newgate,  which  is  the  county  gaol  of  Mid- 
dlesex.—Bej  V.  Cope,  1  N.  &  P.  515 ;  7  C.  &  P.  720. 

GOODS  SOLD  AND  DELIVERED. 

(Stamp,)  By  a  written  agreement,  A.  agreed  with  B.  that  he  should  have 
A/s  farm  for  his  life,  for  20/.  a  year  rent,  and  the  whole  of  A.'s  keep  and 
maintenance:  B.  to  take  off  the  ^tock  at  75/.  lOs.  B.  having  taken  the 
stock,  and  had  possession  of  the  land  for  his  life :  Held,  that  his  executor 
inight  be  sued  for  the  75/.  lOs,  as  for  goods  sold  and  delivered. 

Held  also,  that  inasmuch  as  the  instrument  could  operate  only  as  an 
agreement  to  grant  B.  a  future  lease  of  the  farm  for  his  life,  it  was  pro- 
perly stamped  with  a  1/.  stamp. — Stone  v.  Rogers,  2  M.  &  W.  443. 

HUSBAND  AND  WIFE. 

(Joint  or  several  action  hy,)  A  declaration  in  trover  by  husband  and  wife, 
dated  in  1836,  stated,  that  before  the  marriage  of  the  plaintiffs,  by  an  inden- 
ture made  between  L.  of  the  one  part,  and  the  wife  of  the  other  part,  L. 
assigned  to  the  wife  certain  furniture  mentioned  in  an  inventory  thereto 
annexed,  as  her  own  property,  provided  that  in^case  L.  should  pay  to  the 
wife  £95  on  the  29th  October,  1837,  or  on  such  earlier  day  as  the  wife 
should  appoint  by  writing,  and  should  in  the  mean  time,  until  the  repayment 
of  the  principal,  pay  interest  thereon,  the  indenture  should  be  void :  That  the 
plaintiffs  had  not  obtained  possession  of  the  ftimiture,  and  that  the  plaintiffs 
were  on  &c.  lawfully  possessed  of  the  inventory,  and  being  so  possessed,  lost 
it  &c.  (stating  a  conversion  of  it  by  the  defendant  in  the  usual  terms)  :  Held, 
on  demurrer,  that  the  husband  might  either  sue  separately  or  join  the  wife. 
(Co.  Litt.  351,  a.;  1  Russ.  1 ;  3  T.  R.  627 ;  Com.  Dig.  Baron  &  Feme, 
V.  &  W.)— ^ymg  V.  Whicher,  1  N.  &  P.  416. 

INCLOSURE  ACT. 

1.  {Title  under  Commissioner  of.)  Commissioners  under  an  inclosure  act  were 
empowered  to  allot  common  lands  among  the  proprietors  of  common  lands 
in  the  parish,  and  to  assign  any  messuages,  lands,  tenements,  hereditaments, 
new  allotments,  and  old  inclosures,  in  exchanges  for  other  buildings,  &c., 
so  that  such  exchanges  should  be  ascertained  in  the  commissioners'  award, 
or  in  some  deed  executed  by  them,  and  be  made  with  the  consent  in  writing 
of  the  respective  parishioners.  The  commissioners,  in  1798,  awarded  to 
M.,  in  respect  of  an  estate  of  his  in  the  parish,  rented  by  W.  &  C,  furze 
close  of  five  acres,  and  hill  dose  of  four  acres,  late  P's  land ;  and  to  P.,  a 
proprietor  of  meadow  and  arable  land  in  the  parish,  in  respect  of  his  freehold 
estate,  two  acres  of  arable  land  called  Shortlands,  (late  a  common  field,)  and 
sixteen  acres  of  old  inclosure  called  Stearts,late  M's  land : — without  saying 
that  the  several  closes  had  been  given  in  exchange  for  each  other,  but  con- 
cluding the  award  with  an  approval  of  the  "  exchanges  made  between 
M.  &  P."  There  was  no  consent  in  writing  by  M.  or  P. — Held,  that,  in  1813, 
P.  could  make  no  title  to  Shortlands  or  Stearts,  though  he  had  been  in  pos- 
session of  them  ever  since  the  date  of  the  award.— Coj:  v.  King,  3  Bing. 
N.  C.  795. 

2.  {Same,)  A  local  inclosure  act  empowered  the  commissioner,  by  deeds  executed 
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in  the  presence  of  and  attested  by  two  witnesses,  to  sell  such  portions  of  the 
waste  lands  as  should  be  necessary  to  defray  the  expenses  of  carrying  the 
act  into  execution,  before  award  made.  In  ejectment  by  a  party  claiming 
under  a  conveyance  from  the  commissioner  in  pursuance  of  such  power,  it 
appeared  that  the  lessor  of  the  plaintiffpurchased  the  land  with  the  view  of 
exchanging  it  with  the  defendant ;  that  he  never  took  possession  of  it,  and 
that  the  defendant,  some  years  after  the  conveyance,  fenced  it  in,  and  had 
occupied  it  by  his  tenants  ever  since,  a  period  of  less  than  20  years.  It  did 
not  appear  that  any  award  had  been  made  under  the  Inclosure  Act :  Held, 
that  the  plaintiff  was  not  bound,  in  order  to  recover  in  the  ejectment,  to  prove 
that  the  commissioner  had  duly  qualified,  and  given  the  notices,  &c.  required 
by  the  General  Inclosure  Act,  before  the  execution  of  the  conveyance. — 
Boe^  Nanney  v.  Gore,  2  M.  &  W.  320. 
And  see  Churchwarden. 

INDICTMENT. 

1.  {Joinder  of  counts  against  accessories,)  If  a  receiver  be  indicted  in  one 
count  as  an  accessoiy,  and  in  another  for  a  substantive  felony  under  the 
7  &  8  G.  4,  C.29,  s.  54;  this  is  not  a  misjoinder  which  can  be  taken  advan- 
tage of,  either  as  a  ground  for  quashing  the  indictment,  or  by  demurrer.  It 
is  a  matter  entirely  in  the  judge's  discretion :  and  whenever  it  is  clear  that 
there  is  only  one  offence,  and  the  joinder  of  the  counts  cannot  prejudice 
the  prisoner,  the  objection  ought  not  to  prevail. — jRej  v.  Austin,  7 
C.  &  P.  796. 

2.  (Plea  of  autrefois  acquit,)  Four  persons  were  tried  for  a  rape,,  on  an  in- 
dictment containing  counts  charging  each  as  principal,  and  the  others  as 
aiders  and  abettors.  They  were  acquitted,  and  it  being  propose^  on  the 
following  day,  to  try  three  of  them  for  another  rape  on  the  same  woman, 
(the  indictment  being  exactly  the  same  as  the  former,  only  with  the  omission 
of  the  fourth  prisoner,)  they  pleaded  autrefois  acquit  to  the  said  indictment, 
averring  the  identity  of  the  offences.  To  this  plea  there  was  a  replication 
that  the  offences  were  different.  Held,  that,  on  this  issue,  the  prisoners' 
counsel  must  begin. 

The  prisoners'  counsel  put  in  the  commitment  and  the  former  indictment, 
and  also  the  minutes  of  the  former  acquittal,  written  on  the  indictment. 
On  this  evidence  the  jury  found  that  the  offences  were  the  same ;  and  the 
judges  held  that  their  verdict  was  final,  and  that  the  prisoners  must  be 
discharged.— Aeor  v.  Pany,  7  C.  &  P.  836. 

INSOLVENT. 

1.  (  Transfer  of  goods  by —  Voluntariness.)  The  defendant,  the  proprietor  of  a 
stage  coach,  delivered  to  A.,  who  horsed  the  coach  one  stage,  five  horses 
to  Be  used  on  the  coach.  Three  of  them  died,  and  were  replaced  by  others 
purchased  by  A.  After  using  these  five  some  months,  A.  became  insolvent, 
and  went  to  prison,  and  was  subsequently  discharged  under  the  Insolvent 
Act.  On  the  day  he  went  to  prison,  he  sent  an  order,  under  which  the 
five  horses  were  delivered  to  the  defendant,  who  refused  to  give  them  up 
to  the  assignees.    The  five  were  worth  ;CIOO,  and  any  two  of  them  worth 
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£30.  In  trover  by  the  assignee  for  the  three  horses  A.  had  bought,  the 
defendant  pleaded  an  agreement  under  which  he  claimed  to  retain  the 
five  horses  delivered  by  him  to  A.  as  a  security  for  their  price,  (^  which  he 
alleged  that  22  remained  unpaid.  Held,  that  as  to  the  three  horses 
bought  by  A.,  there  was  no  evidence  to  show  that  he  transferred  the  pro- 
perty in  them  to  the  defendant.  And  even  if  he  did,  that  there  was  suffi- 
cient prim&  facie  evidence  tlmt  the  transfer  was  voluntary  wilhin  the 
7  G.  4,  c.  57,  s.  32.--Bo/^o»v.  Sherman,  2  M.  &  W.  395. 
2.  {From  what  debit  discharged.)  An  insolvent,  who  inserts  in  his  schedule 
the  name  of  the  holder  of  a  bill  of  exchange  on  which  he  is  liable,  or  gives 
such  other  description  of  it  as  satisfies  the  statute  7  G.  4,  c.  57,  s.  46,  is 
discharged  as  to  all  the  parties  to  the  bill,  (although  not  named  in  the  sche- 
dule,) and  also  as  to  the  original  debt  for  which  it  was  a  security.  (4  B.  k  Cr. 
214.)— JBoyde//  v.  Chamjmeys,  2  M.  &  W.  433. 

INSPECTION  OF  PARISH  BOOKS. 

The  Court  cannot  compel  the  officers  of  a  parish  to  permit  the  rate^payers  of 
the  parish  to  take  copies  of  or  extracts  from  a  book  containing  all  paro- 
chial rates,  and  accounts  of  all  moneys  received  for  parochial  purposes,  but 
not  containing  any  account  of  parochial  disbiursements,  kept  under  the 
directions  of  a  local  act;  and  that,  although  the  parish  have  ad<^ed  the 
provisions  of  the  Vestry  Act,  2  W.  4,  c  60. — Uex  v.  Vestrymen  tf  St, 
Mary  le  Bone,  6  N.  &  M.  600. 

INTRUSION. 

A  writ  of  intrusion  is  maintainable  by  one  in  remainder,  for  an  ifitnisicm  made 

after  the  determination  of  an  estate  pur  autre  vie.  (Finch's  Law,  195.)    A 

demandant  who  claims  under  a  devise  may  maintain  the  writ.  (1  Taunt. 

174.) '  The  time  of  limitation  for  suing  it  out  h  fifty  yemk-^Pieny  v. 

Gardner,  8  Bing.  N.  C.  748. 

JtJRY.     See  Practice,  1. 

LANDLORD  AND  TENANT. 

1 .  {Notice  to  quit.)  A  notice  to  quit  given  by  an  agent  of  an  agent,  is  Hot 
sufficient  without  a  recognition  by  the  principal.— Dae  d.  Rhodes  v.  Ro- 
binson, 3  Bing.  N.  C.  677, 

2.  In  an  action  by  landlord  against  tenant,  a  breach,  that  the  tenant  Mrea^ 
ened  to  commit  waste,^  unless  he  were  paid  a  certain  sum  by  the  incoming 
tenant,  and  that  the  latter  was  thereby  compelled  to,  and  did  pay  him  that 
sum,  to  prevent  his  committing  such  waste,  is  bad. — Leach  v.  Thomas,  2 
M.  &  W.  427. 

,3.  {Evidence  of  a  joint  yearly  tenancy,)  A.,  B.,  and  C,  C.  being  an  un- 
married woman,  entered  into  an  agreement,  dated  25th  December,  1834, 
to  take  a  house  of  the  plaintiff  for  seven  years,  at  a  certain  annual  rent, 
payable  quarterly ;  under  which  they  entered.  The  agreement  was  not 
signed  by  the  plaintiff.  In  September  1835,  C.  married;  in  December, 
A.  became  bankrupt.  In  an  action  of  debt  by  the  plaintiff  against  A.,  B., 
€.,  and  C.'s  husband,  for  two  years'  relit,  claimed  to  be  due  under  the  de- 


Common  La\j0,  167 

mise  contained  in  the  above  agreement,  the  defendants  by  their  plea 
denied  the  deoCuse.  There  was  also  n  count  for  use  and  occupation,  to 
which  they  pleaded  payment  of  all  the  rent  due  before  C.'s  marriage. 
The  defendants  proved  payment  by  A/s  asajgn^s  of  the  quarter  s  rent  due 
at  Michaelmas  1835,  and  an  admission  by  the  plaintiff  of  the  receipt  of 
the  two  previous  quarters'  rent;  but  it  was  not  shown  when  or  by  whom 
these  latter  payments  were  made : — Held,  that  this  was  not  evidence  from 
which  a  new  yearly  tenancy,  on  the  terms  of  the  agreement,  could  be  in- 
ferred, so  as  to  charge  all  the  defendants,  inasmuch  as  it  was  not  shown 
that  the  payments  were  made  before  C.'s  marriage,  or  with  her  assent  after 
her  marriage. — Doidge  v.  Botoers,  2  M.  &  W.  365. 
4.  {Contract  running  with  the  land,)  A  landlord  who  had  demised  certain 
premises  for  twenty-one  years  by  deed,  at  the  rent  of  230/.,  agreed  to  en- 
large the  buildings,  the  lessees  agreeing  to  pay  10  per  cent,  additional  on 
the  outlay.  The  buildings  were  ^ccorduigly  made,  and  the  lessees  subse- 
quently became  bankrupt,  and  their  assignees  took  possession  of  the  pre- 
mises :  Held,  in  an  action  for  use  and  occupation  brought  against  the 
assignees,  that  this  was  a  collateral  agreement,  and  not  a  contract  running 
with  the  land,  upon  which  the  assignees  were  liable.  (3  B.  &  Ad.  899.) 
•^Lambert  V.  Norris,  2  M.  &  W.  333» 

L£AS£. 

1.  (Construction  of  according  to  local  usage.)  It  is  not  to  be  inferred  as 
matter  of  law,  that  words  occurring  in  a  lease  are  used  by  the  parties  in 
a  peculiar  sense,  in  which  they  are  understood  in  the  district  wherein  the 
prc^rty  is  situate.  It  is  a  question  for  the  jury  in  what  sense  the  words 
were  used  in  the  particular  case. — CU^ton  v.  Gregson,  6  N.  &  M.  694. 

2.  {Whether  lease  or  agreement,)  An  instrument  cannot  operate  as  a  lease^ 
if  it  appear  on  the  face  of  it  that  the  supposed  lessor  had  not,  at  the  time 
of  executing  the  instrument,  the  power  to  grant  a  lease.  (5  M.  &  P.  370  j 
2  T.  R.  739,)^Hayward  v.  Haswell,  1  N.  &  P.  411. 

3.  {Liability  for  expense  of  drawing  lease.)  A  lessor  and  lessee,  in  the  pre- 
sence of  the  lessor's  attorney,  signed  an  agreement  that  a  lease  should  be 
prepared  by  the  lessor's  attorney,  and  paid  for  by  the  lessee.  The  lease 
was  prepared  accordingly,  but  the  lessor,  who  had  only  a  life  estate,  dying, 
the  lease  was  never  executed :  Held,  that  the  attorney  was  entitled  to  re> 
cover  from  the  lessee  the  charge  of  drawing  the  lease. — Webb  v.  Rhodes, 
8  Bing.  N.  C*  732. 

LEGACY  DUTIES. 

Where,  on  a  rule  nisi  cidMng  on  executors  to  aceoiwC  for  and  pay  over  legacy 
duties,  the  executor  does  not  appear  to  show  eauBe,  and  the  rule  is  ihere^ 
fore  made  absolute;  the  Court  ordered,  that  in  future,  in  such  case,  it 
should  form  part  of  the  rule,  that  if  on  the  delivery  of  the  accounts,  there 
should  be  found  to  be  any  duties  payable  to  his  majesty,  the  executor 
should  pay  the  costs  of  the  crown,  to  be  taxed  in  the  usual  manner. — In 
re  Robumn,  2  M.  &  W.  407. 
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LEGITIMACY. 

Ou  the  trial  of  a  question  as  to  the  legitimacy  of  a  child  procreated  during 
marriage,  neither  the  husband  nor  the  wife  is  a  competent  witness  to  prove 
non-access.  Nor  can  their  evidence  of  facts  from  which  non-access  may 
be  inferred,  be  received  for  that  purpose. — Hex  v.  Inhahitantt  of  Sourtan, 
6  N.  &  M.  575. 

LIBEL. 

1.  To  an  action  for  libelling  the  plaintiffs  in  their  business  of  sellers  of 
medicines,  by  publishing  that  the  defendants  **  had  crushed  the  bygeist 
siystem  of  wholesale  poisoning,  pursued  by  the  scamps  and  rascals/'  &c., 
&c.,  the  defendants  pleaded  and  proved  the  conviction  of  two  of  the 
vendors  of  the  plaintiffs'  pills  for  manslaughter :  Held,  that  the  plea  was 
sufficient,  and  sufficiently  proved ;  although  it  did  not  justify  the  words 
"  scamps  and  rascals,"  and  although  one  of  the  deceased  parties  had  died, 
notwithstanding  he  took  fewer  pills  than  the  vendor  recommended;  it  ap- 
pearing that  a  greater  number  would  only  have  accelerated  his  death. 

Held  also,  that  it  was  not  necessary  for  the  defendants  to  show  that  they 
had  completely  "crushed  the  system." — Morison  v.  Harmery  3  Bing.  N. 
C.  759. 

2.  (^Parliamentary  privilege.)  The  House  of  Commons,  in  1835  and 
1836,  made  resolutions  that  parliamentary  papers  and  reports,  printed  for 
the  use  of  the  House,  should  be  publicly  sold  by  their  printer ;  and  a  re- 
port from  the  Inspectors  of  Prisons  was  afterwards  ordered  by  the  House 
to  be  printed:  Held,  that  if  this  report  contained  a  libel  on  an  individual, 
the  printer  of  the  House  of  Commons,  who  sold  it,  was  liable  to  an  action, 
and  that  tlie  resolutions  of  the  House  did  not  render  this  a  privileged 
commimicatiou.  (Per  Lord  Denman,  C.  J,)—Stockdale  v.  Uamardy  7 
C.  &  P.  731. 

[This  question  is  now  pending  on  demurrer  to  a  plea  justifying  under  the 
order  of  the  House  of  Commons.] 

LIMITATION  OF  ACTIONS,     See  Intrusion, 

LIMITATIONS,  STATUTE  OF. 

On  a  note  payable  with  interest  on  demand,  the  statute  of  limitations  begins 

to  run  from  the  date  of  the  note.     (10  Mod.  38 ;  Selw.  N.  P.  352,  8th  ed.) 

—Norton  v.  E//flw,  2  M.  &  W.  461. 

MANDAMUS. 

1.  If  a  party  has  been  ousted  of  an  office  by  the  election  of  another  party  to 
it,  (such  election  not  being  merely  colourable,)  his  remedy  is  not  by  man- 
damus, but  by  an  information  in  the  nature  of  a  quo  warranto.  (2  T.  R. 
259;  4  T.  R.  699;  3  Ad.  &  E.  467.)— ilcA- v.  Mayor  of  Oxford y  1  N. 
&  P.  474. 

2.  Two  circumstances  must  concur  to  authorize  the  issuing  of  a  mandamus ; 
a  specific  legal  right,  and  the  absence  of  an  effectual  remedy.  If  it  be 
doubtfrd  whether  there  be  such  remedy,  the  Court  will  issue  a  mandamus. 

Where  a  mandamus  has  issued  in  pursuance  of  a  compensation  clause 
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in  a  local  act  to  impaunel  a  jury,  and  to  assess  the  damages  sustained  by 
the  party,  the  Court,  on  the  discusaon  of  a  rule  nisi  for  a  mandamus  to 
enforce  the  payment  of  the  damages  assessed,  would  not  allow  the  legality 
of  the  first  mandamus  to  be  questioned.  In  such  case,  the  regularity  of  all 
the  proceedings  previously  to,  and  at  the  trial,  is  to  be  presumed,  no  ob- 
jection having  been  made  at  the  time  of  the  trial. — Rex  v.  Nottingham 
Waterworks  Company^  1  N.  &  P.  480. 

3.  The  Court  w3l  make  a  rule  for  a  mandamus  absolute,  although  the  affida- 
vits on  which  the  rule  was  obtained  contain  misrepresentations  and  sup- 
pression of  facts,  if  enough  remains  unanswered  to  warrant  the  Court  in 
issumg  the  writ— Hex  v.  Poyn,  1  N.  &  P.  524. 

4.  The  Commissioners  of  Customs  refused  to  deliver  up  certain  tobacco, 
claimed  as  wrecked  goods,  and  on  which  a  duty  of  £5  per  cent,  had  been 
tendered;  and  the  Court  refused  to  grant  a  mandamus  to  compel  them  to 
do  so,  on  the  ground,  that  the  claimant  might  bring  an  action  against  them. 
— Rex  V.  Commitsiotiers  of  Customs,  1  N.  &  P.  537. 

And  see  County  Rate  ;  Municipal  Corporation  Act  ;  Poor  Rate,  3. 

MIDDLESEX  COURT  OF  REQUESTS  ACT. 

It  is  not  necessary,  in  order  to  entitle  a  defendant  to  enter  a  suggestion  for 
costs  under  the  Middlesex  lk>urt  of  Requesto  Act,  23  6.  2,  c.  33,  s.  19, 
that  the  plaintiff  should  have  been  resident  within  the  jurisdiction. 

The  sherifif  or  other  officer,  who  tries  a  cause  under  a  writ  of  trial,  Iim 
no  power  to  certify  under  the  23  G.  2,  c.  33,  s.  19,  that  the  freehold  or  an 
act  of  bankruptcy  came  in  question.  If  such  be  the  case,  it  should  be 
shown  for  cause  when  the  application  is  made  to  try  before  the  sherifi) 
when  it  may  be  imposed  as  a  term  that  he  shall  have  power  to  certify. — 
PrUchard  v.  M'Gilly  2  M.  &  W.  380. 

MONEY  HAD  AND  RECEIVED. 

The  plaintiff,  a  stockbroker,  sold  for  the  defendant  four  Guatemala  bonds, 
and  paid  him  the  amount ;  the  bonds,  after  they  had  been  in  the  pur- 
chaser's hands  two  days,  were  discovered  to  be  unmarketable;  where- 
upon the  plaintiff  took  them  back,  and  reimbursed  the  purchaser :  Held, 
that  the  plaintiff  was  entitled  to  recover  from  the  defendant,  in  an  action 
for  money  had  and  received,  the  amount  he  had  paid  to  the  defendant. 
(8  T.  R.  610.)— rottffg  V.  Cole,  3  Bing.  N.  C.  724. 

MUNICIPAL  CORPORATION  ACT. 

(^Compensation  to  Town  Clerk  under.)  In  the  borough  of  B.,  the  common  . 
clerk  exercised  the  functions  of  clerk  to  the  justices ;  the  same  person 
having  always  filled  both  offices.  On  the  passing  of  the  5  &  6  W.  4,  c. 
76,  the  common  clerk  was  appointed  town  clerk,  but  the  provisions  of  the 
act  prevented  the  town  clerk  from  acting  as  clerk  to  the  justices: 
Held,  that  he  was  entitled  to  compensation,  under  s.  66,  for  the  loss  of  an 
office  under  the  provisions  of  the  act.  Tlie  word  "  office  "  is  used  in  that 
clause  in  a  popular  sense,  and  does  not  mean  an  office  in  its  strict  legal 
lense. 
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When  the  Lordi  of  the  Treasury  make  an  urder  on  tiie  town  council  of 
a  borough  to  grant  compeneation  to  a  party,  and  the  town  council  neglect 
to  com]^y  with  the  order,  the  Court  of  K.  B.  wifl  enforce  it  by  mandamus. 
-^Jtex  V.  Ma^or  of  Bridgewater,  1  N.  &  P.  466. 

NEW  TRIAL. 

Where  a  jury  gaye  a  general  verdict  for  the  defendant  on  three  issues,  having 

been  mis-directed  on  one,  the  Court  granted  a  new  trial  on  payment  of 

costs.— Xorrf  V.  WardU,  3  Bing.  N.  C.  680. 

ORDER  OF  REMOVAL. 

1.  (Notice  of  grounds  of  appeal  agaitui.)  Although  an  order  of  removal 
contains  on  the  face  of  it  defects,  either  of  fimn  or  subetaaoe,  those  defects 
cannot  be  taken  advantage  oi  on  appeal,  unless  the  notice  of  the  grounds 
of  appeal  states  them. 

An  order  of  removal  for  lemoviog  a  father  and  his  children,  which 
omits  to  state  either  the  names  or  ages  of  the  childmn,  is  not  necessarily 
void,  as  the  children  may  neither  have  been  baptized  nor  have  acquired  a 
name  by  reputation. — Rex  v.  Inhabitants  of  Withemwicky  1  N,  &  P.  423. 

2.  (Removal  of  children  within  the  age  of  nurture,)  The  children  within 
the  age  of  nurture,  of  a  wife  married  to  a  second  husband,  cannot  be  re- 
moved by  an  order  of  justices  with  the  husband,  although  the  4  &  5  W.  4, 
c.  76,  8.  57,  enacts  that  such  children  shall,  for  the  purposes  of  the  act,  be 

^  deemed  a  part  of  the  husband's  family. — Rex  v.  Inhabitants  of  Waltham-' 
stow,  1  N.  &  P.  460. 

OUTLAWRY. 

An  outlaw  cannot  appear  in  Court  for  any  ot&er  purpose  than  to  reverse  his 
outlawry.  Therefore,  he  cannot  sue  out  a  habeas  cosfm  in  order  to  chaige 
a  plaintiff  in  execution,  against  whom  he  has  obtained  judgment  as  in 
case  of  nonsuit. 

The  Court  refiised,  however,  after  the  lapse  of  three  terms,  to  set  aside 
the  judgment  on  the  same  ground. — Aldridge  v.  Buller,  2  M.  &  W.  412. 

OVERSEER. 

(Form  qf  warrant  of  distress  against  overseers  for  not  paying  over  balance,} 
A  warrant  of  distress  against  an  overseer  for  not  payiog  over  his  balance 
in  hand,  must  distinctly  set  out  the  summons,  the  hearing  before  the 
magistrate,  and  the  refusal  to  pay;  and  if  it  does  not  do  so,  it  is  bad,  and 
persons  granting  and  executing  it  will  be  liable  in  trespass.  The  form 
given  in  some  of  the  editions  of  Bum's  Justice  is  bad  in  these  respects. — 
Harris  v.  Stuart,  7  C.  &  P.  779. 

OYER.    See  FtLACtiou,  4. 

PARTICULARS  OF  DEMAND.    See  Pleadiuo,  4. 

PARTNERSHIP. 

(Actions  between  partners,)  Two  proprietors  of  a  stage-coach,  A.  and  B.,  dis- 
solved partnership  in  November.      During  their  partnership,  monthly 
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accounts  were  made  up,  on  each  of  wbich  a  balance  was  atnick  in  fiivour 
of  A. :  and  these  balances  were  not  carried  forward  from  one  acooont  to 
another.  B.  had  paid  A.  the  balance  on  the  November  account,  which 
was  made  up  to  the  time  of  the  dissolution:  Held,  that  A.  might  sue  B.  for 
the  balances  on  the  September  and  October  accounts. 

Held  also,  that  the  accounts  kept  by  a  clerk,  who  was  the  agent  of  all 
the  parties,  were  receivable  in  evidence  without  calling  the  derk. — Brkrfy 
V.  Cripps,  7  C.  &  P.  709. 

PATENT. 

(Disclaimer^Efeet  qf5&0W,  4,  c.  83,  a.  2.)  Vfkere  a  patent  was  ori- 
ginally void,  but  has  been  amended  under  the  5  &  6  W.  4,  c.  83,  by  filing 
a  discHdmer  of  part  of  the  invention,  that  act  has  not  a  retrospective  ope- 
ration, so  as  to  make  a  party  liable  for  an  infringement  of  the  patent  prior 
to  the  time  of  entering  such  disclaimer. — Perty  v.  Skinner,  2  M.  &  W. 
471. 

PLEADING. 

1.  (  What  pUa  bad  a$  amounting  to  general  issue  in  astumpsit,)  A  plea,  to  a 
count  for  work  and  labour,  that  the  work  was  done  under  an  agreement 
that  the  plaintiff  should  receive  no  remuneration  for  his  services^  if  (as  the 
event  was)  they  should  prove  unsuccessful,  is  bad  on  special  demurrer,  as 
amoanting  to  the  general  issue. — Hnyselden  v.  Staff,  6  N.  &  M.  659. 

2.  {Replication  to  plea  of  coverture. )  It  is  no  answer  to  a  plea  of  coverture 
in  the  plaintiff,  that  the  husband  has  been  absent  seven  years,  and  not 
known  by  the  plaintiff  during  that  time  to  be  aMve.— Xa/ce  v.  RuffUf  6  N. 
&  M.  684. 

3.  {Duplicity,)  In«  debt  for  penalties  under  the  statute  22  6.  2,  c.  46, 
alleged  to  have  been  incurred  by  the  defendant  by  acting  as  an  Attorney 
while  he  was  deputy-clerk  of  the  peace,  a  plea  that  the  defendant  was  not, 
at  any  of  the  times  mentioned  in  the  declaration,  such  deputy,  nor  did  he 
commit  any  of  the  supposed  offences,  was  held  bad  on  special  demurrer, 
for  duplidCy. 

Setn^le,  that  not  guilty  is  a  good  plea  to  an  action  of  debt  on  a  penal 
statute,  notwithstanding  the  new  rules. — Faulkner  v.  CheveU,  6  N.  &  M. 
704. 

4.  (Plea  of  payment — Particulars  of  demand,)  An  admission,  in  a  bill  of 
particulars,  of  money  received  on  account,  will  not  avail  the  defendant 
without  a  plea  of  payment;  at  least  in  an  action  of  deht,^  Errust  v.  Brown^ 
3  Bing.  N.  C.  674. 

[This  case  has  been  since  doubted  in  the  Court  of  Exchequer.] 

5.  {Several  counts.)  Two  counts  describing  the  same  contract  are  not 
allowed,  though  the  defendant  is  described  in  one  <^  them  as  jointly,  in  the 
other  as  severally,  responsible.— CAo/0iOfu/e%  v.  Payne,  3  Bing.  N.  C. 
708. 

6.  {Plea  of  payment — Evidence  of  payment  in  reduction  of  damages,)  In 
an  action  of  4lebt,  where  there  is  no  plea  of  payoMot,  the  defendant  cannot 
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give  evidence  of  payment  in  reduction  of  damages.— JBe/6m  v.  Bultf  2M, 
&  W.  422. 

7.  ( Venire  de  novo,)  Where  general  damages  are  given  on  a  declaration, 
in  which  several  breaches  are  assigned,  one  of  which  is  bad,  the  Court  will 
not  arrest  the  judgment,  but  award  a  venire  de  novo.  (Overruling  Holt  v. 
Scholefield,  6  T.  R.  691.)— leocA  v.  Thomas,  2  M.  &  W.  427. 

8.  {Dating  pleas.)  After  verdict  for  tlie  plaintiff  in  debt  on  bond  (the  de- 
fendant not  appearing  at  the  trial),  the  Court  granted  a  new  trial  on  the 
ground  that  in  the  issue  delivered  the  pleas  were  not  dated,  pursuant  to  the 
rule  of  H.  T.  4  W.  4.—Worthington  v.  IVigky,  3  Scott,  555.      ' 

9.  {In  debt  on  bond.)  A  plea  ofpart  payment,  or  the  delivery  of  bills,  in 
satbfaction  of  a  bond,  after  the  day  on  which  the  money  was  by  the  con- 
dition made  payable,  is  bad  on  general  demurrrer.  (2  Ad.  &  E.  624.) — 
Worthington  v.  Wigley,  3  Scott,  558. 

10.  {Several pleas.)  In  an  action  against  an  attorney  for  negligence  in  pro- 
curing insufficient  security  on  an  advance  of  money,  per  quod  the  plaintiff 
lost  the  money,  the  Court  allowed  the  defendant  to  plead,  in  addition  to 
non-assumpsit  and  several  other  pleas,  that  the  loss  was  not  the  result  of 
negligence. — Wright  v.  Newton,  3  Scott,  595. 

11.  {In  action  on  bill  of  exchange.)  To  an  action  against  the  defendant  as 
indorser  of  a  bill  of  exchange,  he  pleaded  that  "  he  did  not  make  or  draw 
the  bill  of  exchange  as  in  the  declaration  alleged :"  Held,  that  the  plaintiff 
was  not  entitled  to  treat  thid  plea  as  a  nullity,  and  sign  judgment  as  for 
want  of  a  plea.— i4//c»  v.  Walker,  2  M.  &  W.  317. 

12.  {Time/or  delivery  of  plea  in  abatement.)  Since  Rule  8  of  Hilary  Term, 
2  W.  4,  the  four  days  within  which  pleas  in  abatement  must  be  delivered, 
are  to  be  computed  exclusively  of  the  first  and  inclusively  of  the  last  day. 
--^Ryland  v.  Wormald,  2  M.  &  W.  393. 

13.  {Effect  of  new  assignment.)  Trover  by  the  assignee  of  an  insolvent,  for 
ten  sets  of  harness,  ten  horses,  &c.  Pleas,  1,  that  the  plaintiff,  as  assignee, 
was  not  lawfully  possessed  of  the  goods,  &c.,  as  his  own  property  as 
assignee :  2,  that  before  the  insolvent  petitioned  for  his  discharge,  the  de- 
fendant sold  and  delivered  to  him  divers  horses  and  harness,  being  the  same 
as  those  mentioned  in  the  declaration,  on  the  terms  that  the  defendant 
might,  until  payment  of  the  price,  take  and  retain  them  as  a  pledge  and 
security  for  such  part  of  the  price  as  remained  unpaid :  that  at  the  time  of 
the  alleged  conversion,  22/.,  part  of  such  price,  remained  unpaid,  and  that 
after  the  plaintiff  became  possessed  as  assignee,  the  defendant  took  the 
said  horses  and  harness  into  his  possession  as  such  pledge  and  security, 
&c.,  which  was  the  conversion  complained  of.  New  assignment,  that  the 
action  was  brought,  not  for  the  supposed  conversion  in  the  plea  mentioned, 
but  for  the  conversion  of  ten  sets  of  harness,  ten  horses,  &c.,  other  than  and 
different  from  those  in  the  plea  mentioned.  Plea,  not  guilty :  Held,  that 
the  plaintiff  was  entitled,  under  the  new  assignment,  to  give  in  evidence  a 
conversion  by  the  defendant  of  Jive  horses,  of  which  two  were,  and  three 
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were  not,  the  subject  of  the  agreement  stated  in  the  ^]e&,^-Bolton  v.  Sher* 
man,  2  M.  &  W.  395. 
And  see  Church  Rate,  1 ;  Covenant,  1 ;  Goods  sold  and  delivered  ; 
Tender;  Trespass;  Work  and  Labour. 

POOR  LAWS'  AMENDMENT  ACT.    See  Settlement,  9. 

POOR  RATE. 

1.  {RateabilUy  of  tithes — Extinguishment.)  A  com  rent,  which  by  an  act 
for  inclosing  lands  and  extinguishing  tithes,  is  given  to  the  rector  in  lien  of 
tithes,  is  rateable  to  the  poor,  unless  there  be  an  express  clause  exempting 
it.  Therefore,  where  a  commissioner  appointed  under  such  act  was  di- 
rected to  ascertain  the  yearly  value  of  cJl  the  tithes,  moduses,  &c.,  and  in 
making  such  valuation,  the  tithes  of  all  lands  were  to  be  '<  deemed  equal 
in  value  to  one-fifth  part  of  the  annual  net  value  of  such  lands,"  and  a  com 
rent  equal  to  the  value  of  the  tithes  was  to  be  settled  and  charged  in  due 
proportions  upon  the  lands,  and  to  be  payable  to  the  rector  by  the  occu- 
piers of  the  lands ;  it  was  held,  that  the  rector  was  liable  to  be  rated  in 
respect  of  such  com  rent.  (5  B.  &  Cr.  702 ;  4  B.  &  Cr.  467.)— Rear  v. 
Inhabitants  of  WistoWy  6  N.  &  M.  567. 

2.  The  mere  fact  of  a  rateable  party  being  left  out  of  a  poor's  rate,  where  no 
improper  motive  is  shown  for  the  omission,  is  no  ground  of  appeal  against 
the  rate.— R«j  v.  George,  1 N.  &  P.  451 . 

3.  {Mandamus  to  make,  on  whose  prosecution  issuable,)  A  writ  of  manda- 
mus to  the  overseers  and  churchwardens  of  a  parish  to  make  a  poor's  rate, 
may  issue  on  the  prosecution  of  one  of  the  overseers,  where  it  appears  by 
afifidavit  that  the  other  overseer  refUsed  to  concur  in  making  the  rate;  and 
the  1  W.  4,  c.  21,  s.  56,  makes  no  difference  as  to  the  parties  who  may 
obtain  the  writ.   ' 

Where  the  writ  was  obtained  on  an  afHdavit  stating  that  a  rate  was 
necessary  for  the  relief  of  the  poor,  and,  the  mandamus  recited  that  no  rate 
had  been  made  for  the  necessary  relief  of  the  poor,  and  that  the  overseers 
had  refused  to  make  a  rate :  Held,  that  the  writ  bore  on  the  face  of  it  suffi- 
cient to  give  the  Court  jurisdiction. — Rex  v.  Gadsby,  1  N.  &  P.  572. 

PRACTICE. 

1.  {Entry  of  verdict  at  nisi  prius.)  Where  the  jury  retire  to  deliberate  on 
their  verdict,  and  the  judge  and  counsel  leave  the  Court,  the  associate 
being  directed  to  take  the  verdict ;  and  the  jury  find  facts,  which,  accord- 
ing to  the  direction  of  the  judge,  entitle  the  plaintiff  to  judgment,  the 
associate  is  bound  to  enter  the  verdict  accordingly,  although  the  jury  at  the 
same  time  say  that  they  do  not  intend  to  find  for  the  plaintiff.— I^oe  d. 

'     Lewis  V.  Easier,  6  N.  &  M.  541. 

2.  {Staying  proceedings.)  After  the  service  of  a  writ  of  summons,  the  de- 
fendant surreptitiously  paid  the  debt  to  the  plaintiff,  without  costs.  The 
plaintiff's  attorney,  with  a  view  to  recover  his  costs,  proceeded  to  deliver  a 
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declaration.    The  Court  ordered  proceedings  to  be  stayed  on  payment  of 
the  costs  of  the  writ  of  summons.— PT^/jc  v.  Phiilips^  3  Bing.  M.  C-  776. 

3.  The  plaintiff  declared  as  Henry  H.  Lindsay,  instead  of  setting  forth  his 
second  .name  in  full :  the  Court  reftised  to  set  aside  the  declaration  as  irte' 
gular.— Zmdifly  v.  Wells,  3  Bing.  N.  C.  778. 

4.  (Oyer,)  Certain  creditors  of  an  intestate  having  sued  on  an  administra- 
tion ]>ond  in  the  name  of  the  archbishop,  the  obligee,  without  indemnifying 
him  and  having  allied  profert,  on  which  the  defendant  craved  oyer : 
Held,  that  the  Court  oould  not  in  lieu  of  oyer  substitute  a  copy  of  liie  bond, 
or  a  produeUon  of  it  to  the  defendant's  attorney  at  the  Register  Office. — 
Archbishop  qf  Canterbury  v.  Tubb,  3  Bing.  N.  C.  789, 

5.  {Judgment  as  in  case  of  a  nonsuit — Security  for  costs,)  A  plaintiff,  after 
issue  joined,  became  bankrupt,  and  made  default,'  and  his  assignees  re- 
fused to  proceed  with  the  suit :  the  Court  refhsed  to  discharge  a  rule  for 
judgment  ai  in  case  of  a  nonsuit  on  a  peremptory  undertaking,  unless  se- 
curity for  costs  were  also  given. — Taylor  v.  Montague,  2  M.  &  W.  315. 

6.  {Same,)  Where  issue  is  joined  in  vacation  in  a  town  cause,  the  defendant 
cannot  move  for  judgment  as  in  case  of  a  nonsuit,  until  the  third  term 
after  issue  joined. — Govgh  v.  White,  2  M.  &  W.  363. 

7.  {Same.)  The  plaintiff  having  made  default,  gave,  on  the  10th  April,  a 
fresh  notice  of  trial  before  the  sheriff  on  the  18th.  On  the  14tb,  the  de- 
fendant gave  notice  of  a  motion  for  judgment  as  in  case  of  a  nonsuit,  and 
on  the  15th  obtained  a  rule  accordingly.  On  the  18th  the  cause  was 
tried  as  an  undefended  one,  and  the  plcdntiff  had  a  verdict.  The  Court 
set  aside  that  verdict  on  payment  of  costs,  and  discharged  the  rule  for 
judgment  as  in  case  of  a  nonsuit,  with  costs,  on  a  peremptory  undertaking, 
giving  the  defendant  the  costs  of  the  day  on  the  first  default 

Quaere,  whether,  since  the  rule  of  Hilary  Term,  2  Will.  4,  s.  68,  one 
day's  notice  of  motion  for  judgment  as  in  case  of  a  nonsuit  can  operate  as 
a  stay  of  proceedings  in  the  Exchequer. — Jones  v.  Howe,  2  M.  &  W.  379. 

8.  {^gning  judgment  before  appearance,)  Judgment  signed  before  an  ap- 
pearance entered  is  irregular,  although  the  defendant  lias  given  a  cognovit, 
in  which  he  authorizes  the  plaintiff's  attorney  to  appear  for  him  if  neces- 
sary, and  the  attorney,  on  the  day  after  judgment  signed,  enters  an  ap- 
pearance nunc  pro  tunc. — Watson  v.  Dore,  2  M.  &  W.  386. 

9.  {Short  notice  of  trial — Countermand—Costs.)  Where  a  plaintiff  avails 
himself  of  the  terms  of  short  notice  of  trial,  he  has  no  power  of  counter- 
mand ;  and  therefore,  if  he  does  not  proceed  to  trial,  he  must  pay  costs  up 
to  the  time  of  the  countermand, — Doncaster  v.  Cardwell,  2  M.  &  W.  890. 

PRACtlCE  IN  CRIMINAL  CASES. 

1.  If  witnesses  are  called  to  the  character  of  a  prisoner  cha];ged  with  felony, 
this  gives  the  prosecutor's  counsel  a  right  to  reply  on  the  whole  case;  and 
it  is  entirely  in  his  discretion  whether  he  will  exercise  his  right  of  reply  or 
not — R,  V.  Whiting,  7  C.  &  P.  771. 

2.  In  a  case  of  felony,  where  there  is  counsel  for  the  prisoner,  the  counsel  for 
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the  prowctttioii  onglil  alwayi  (o  open  tlie  caM ;  fattt  he  ilurakl  not  open  if 
the  prisoner  hae  no  coansel,  nnlem  there  be  eome  peeuliarity  in  the  ftcts 
of  the  case  that  require  it.-^lt.  y.  Gaicoine,  7  C.  fc  P.  779. 

3.  Dedoratione  of  a  prieener  (not  being  confetdons)  wMeh  are  proposed  to 
be  given  in  evidenee  on  the  trial  of  a  case  of  ftlony,  ong^t  to  be  opened  by 
.  the  counsel  for  the  prosecution.— H.  T.  Hartel,  7  C.  &  P.  778 1  R.  v. 
Davis,  ih.  786. 

PRINCIPAL  AND  AOBNT. 

A  eontraet  was  made,  in  Jane  1S36,  by  the  defendant's  son,  Ihat  the  plain- 
tiff should  build  some  cottages.  In  the  January  ibllowing  it  was  disoovered 
that,  in  making  the  contract,  he  had  been  acting  for  his  fkther.  Held, 
tfiat  an  adyertisement  published  by  the  son  in  September,  and  tendhig  to 
show  fraud  In  the  transaction  on  the  part  of  the  ddbndant  and  his  son,  was 
admissible  in  eyidenee  agaHwt  the  defendant,  in  an  action  for  work  and 
labour.— Xttcat  y.  Godwin,  8  Bing.  N.  C.  737. 

PRISONER. 

1.  (Smalt  debtor,)  A  party  who  has  lain  twelve  months  in  prison  on  a 
judgment  in  ejectment  for  damages  Is.,  costs  2/.,  costs  of  increase  245/. 
19f.,  is  entitled  to  his  discharge  under  the  48  Geo.  3,  c.  123.  (1  D.  P. 
C.  69;  2  M.  &  W.  05.)— Doc  d.  Dojfcy  v.  Sindair,  3  Bing.  N.  C.  778. 

2.  {Charging  in  execution'^ Supersedeas,)  Semble,  that  a  rule  nisi  for  a  su- 
persedeas, on  the  ground  that  the  defendant  had  been  in  custody  a  month 
after  he  was  supersedeable  by  reason  of  the  plaintiff's  not  having  declared 
in  due  time,  is  no  stay  of  proceedings,  and  the  plaintiff  may  proceed,  after 
service  of  such  rule,  to  charge  the  defendant  in  execution.  (1  T,  R.  591 ; 
7  East,  330.)— Ro6w«)»  v.  Qrmmll,  2  M.  &  W.  410. 

PROCESS. 

1.  {Form  of  return  to  capias-^ Attachment.)  "  The  defendant  is  not  to  be 
found  in  my  bailiwick,"  is  a  bad  return  to  a  writ  of  capias. 

Negligence  in  the  execution  of  mesne  process  is  no  ground  for  an  attach- 
ment against  the  sheriff.— R.  v.  Sheriff  oj  Kent^  in  Potter  v,  Simpson,  2 
M.  &  W.  816. 

2.  (Return  toji.fa*,  when  sheriff  is  bound  fy.)  If  the  sheriff  levies  andsells 
goods  of  a  defendant  under  a  fieri  facias,  and,  alter  notice  that  the  defend- 
ant has  petitioned  the  Insolvent  Debtors'  Courts  returns  fieri  feci,  he  is 
bound  by  that  retium,  and  must  pay  over  the  money  to  the  plaintiff,  al- 
though the  defendant  is  afterwards  discharged  under  the  Insolvent  Act.*— 
Field  V.  Smith,  2  M<  &  W.  388. 

QUO  WARRANTO, 

The  Court  will  receive,  in  support  of  an  application  for  a  quo  warranto,  the 
affidavit  of  a  person  who  is  himself  estopped  from  being  a  relator,  if  the 
motion  is  made  by  a  relator  properly  qualified ;  although  the  complete 
groimd  of  the  appUcatton  appears  only  firom  the  afiidavit  of  the  party  es- 
topped.—Rfj:  V.  Brame,  4  Ad.  &  E.  664. 

REPLEVIN. 

Replevin  lay  at  common  law  for  a  wrongful  detention  of  goods  taken  under 
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a  lawful  distress.  And  where,  to  an  avowry  for  rent  service,  the  plaintiff 
pleaded  in  bar,  that  after  the  taking  and  before  the  impounding,  he  ten- 
dered the  rent  and  costs  of  the  distress:  Held,  on  demurrer,  that  the  plea 
was  good.  (Fitzh.  N.  B.  1200;  Vin.  Abr.  Tender,  (S)  1;  Gilbert  on 
Distresses,  57;  2  Lutw.  1594;  8  Rep.  147,  a.)— £c«fM  v.  Elliott,  6  N.  & 
M.  606. 
SETTLEMENT. 

1.  (By  apprenticeship — Assignment)  A.,  a  parish  apprentice,  having  a  gene- 
ral permission  from  B.  his  master,  to  seek  employment  in  trade  elsewhere, 
served  C.  in  the  parish  of  M.,  and  resided  there  forty  days  before  the  Ist 
October,  1816,  (when  the  56  Geo.  3,  c.  139,  came  into  operation,)  without 
B.'s  knowledge.  B.,  subsequently  to  the  Ist  October,  assented  to  such 
service:  Held,  that  such  subsequent  assent  to  the  service  with  C.  did  not 
relate  back  to  the  commencement  of  it,  so  as  to  make  the  service  in  M. 
referable  to  the  indenture.  (1  B.  &  Cr.  574;  5  B.  &  Ad.  176.)— Rex  v. 
Inhabitants  of  Maidstone,  6  N.  &  M.  545. 

2.  (By  apprenticeship — Allowance  of  indenture  hy  justices,)  Where  a  poor 
child,  belonging  to  a  parish  within  a  city  which  has  a  local  commission  of 
the  peace,  but  ov.er  which  the  county  justices  have  a  concurrent  jurisdic 

.  tion,  is  bound  apprentice  by  the  parochial  authorities  to  a  master  residing 
within  the  county,  out  of  the  dty,  the  order  for  and  allowance  of  the  inden- 
ture, under  the  hands  of  two  justices  of  the  county,  is  sufficient. 

Where  a  parish  indenture  appears  on  the  face  of  it  to  be  ordered  and 
allowed  by  justices  duly  authorized  under  the  56  G.  3,  c.  139,  s.  2,  it  is  to 
be  presumed,  until  the  contrary  is  shown,  that  the  notice  thereby  required 
was  duly  given,  and  was  proved  before  the  justices.  (6  N.  &  M.  65.)^ 
Rex  V.  Inhabitants  of  Witney,  6  N.  &  M.  552. 

3.  (By  service-^ Exceptive  hiring.)  A.  hired  men  from  the  5th  April,  1816, 
to  the  5th  April,  1817,  to  hew,  work,  fill,  and  drive  coals,  and  to  do  such 
other  work  as  should  be  necessary  for  carrying  on  A.'s  colliery,  and  as  they 
should  be  required  and  directed  by  A.  to  do;  the  men  to  receive  2s,  6d. 
for  each  day  they  should  be  laid  idle  by  A.,  except  on  the  pay  Saturdays, 
when  the  pit  was  going  single  shift  (i.  e.  working  12  hours);  but  the  pit 
going  double  shift,  (i.  e.  working  24  hours,)  the  men  were  to  work  one 
shift,  in  order  to  make  each  shift  work  eleven  days  in  a  fortnight;  and, 
except  when  prevented  by  sickness  or  other  unavoidable  cause,  to  perform 
a  full  day's  work  on  every  working  day,  except  a  single  shift  on  the  pay 
Saturdays,  and  in  default  thereof,  for  every  such  default  to  pay  A.  2s.6d.:-~ 
Held,  that  in  this  hiring  there  was  an  exception  of  Sundays  and  pay  Satur- 
days, and  therefore  no  settlement  was  gained  by  service  under  it.  (2  B. 
&  Cr.  117,  n.;  4  B.  &  Ad.  218,  718;  9  B.  &  Cr.  925;  1  B.  &  Ad.  207; 
4  N.  &  M.  GS7.)—Rex  v.  Inhabitants  of  Cowpen,  6  N.  &  M.  559. 

4.  (JBy  estate,)  Under  a  devise  of  land  to  trustees,  in  trust  to  sell  and  pay 
debts  and  legacies,  and  to  pay  over  the  residue,  if  any,  to  A.,  A.  has  an 
equitable  estate,  from  which  he  is  irremovable,  and  in  respect  of  which, 
by  40  days'  residence  in  the  parish,  he  gains  a  settlement;  whether  the 
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residuary  estate  be  or  be  not  of  any  value.  Therefore,  any  inquiry  into 
the  solvency  of  the  estate,  and  the  state  of  the  accounts,  is  immaterial  to  the 
question  of  the  settlement  (9  Mod.  167;  Dougl.  767;  1  East,  288;  Burr. 
S.  C.  19^,)—TUx  V.  Inhabitants  of  Adackbif,  6  N.  &  M.  682. 

5.  {Jurisdiction  oj  Sessions  on.)  Where  the  questlcm  on  appeal  respecting  the 
settlement  of  a  pauper  is,  whedier  he  occupied  a  tenement  in  the  character 
of  a  servant,  and  the  sessions  find  that  he  occupied  as  a  servant,  and  state 
the  facts  for  the  consideration  of  the  Court  of  thing's  Bench,  the  Court  will 
not  set  aside  their  finding,  unless  it  appears  necessarily  wrong.<^i{e.r  v. 
Inhabitants  o/Snape,  1  N.  &  P.  429. 

6.  {By  renting.)  To  gain  a  settlement  under  the  1  W.  4,  c.  18,  the  whole 
of  the  subject-matter  of  the  renting,  whether  consisting  of  one  house  or 
more,  or  of  a  house  and  land,  must  be  occupied  by  the  party  himself;  it  is 
not  enough  that  a  part,  to  the  annual  value  of  10/.,  is  occupied  by  him. — 
Bex  V.  Inhabitants  of  Berksmll,  1  N.  &  P.  432. 

7.  (  By  apprenticeship.)  A  settlement  may  be  gained  by  apprenticeship  under 
indentures  made  in  Newfoundland,  the  pauper  being  of  full  age  at  the 
time  of  binding  himself. — Rex  v.  Inhabitants  of  Closworth,  1 N.  &  P.  437. 

8.  (By  renting^-Separate  and  distinct  building,)  A  granary,  forming  an 
entire  floor,  having  no  internal  communication  with  the  rest  of  the  build- 
ing, and  to  be  entered  only  by  a  ladder  firom  the  ground,  is  not  a  separate 
and  distinct  building  within  the  59  G.  3,  c.  50,  so  as  to  confer  a  settlement. 
— Rex  V.  Inhabitants  of  Henley  on  Thames,  1  N.  &  P.  445. 

9.  (By  hiring  and  service-^ Construction  of  Poor  Law  Amendment  Act,) 
Where  a  pauper  was  hired  in  the  parish  of  A.,  in  June  1833,  at  a  monthly 
hiring,  and  served  under  it  till  the  Michaelmas  following,  and  then  was 
hired  on  a  yearly  hiring  till  Michaelmas  1834,  under  which  she  served: 
Held,  that  her  contract  of  hiring  and  service  was  not  completed  at  the  time 
of  the  passing  of  the  4  &  5  W.  4,  c.  76,  (Aug.  14, 1834,)  so  as  to  gain  a 
8etdement.--Edr  v.  Overseers  of  Rettenden,  1  N.  &  P.  448. 

10.  (By  rating.)  A  settlement  may  still  be  gained  by  the  payment  of  paro- 
chial rates  for  a  tenement  occupied  so  as  to  satisfy  the  provisions  of  the 
6  G.  4,  c.  57.  although  not  Uiose  of  the  1 W,  4,  c.  18! — Rex  v.  Overseers 
of  Stoke  Damerely  1  N.  &  P.  463. 

SHERIFF.     See  Evidence,  2;  Process,  1. 

SIMONY. 

The  sale  of  the  advowson  of  a  church,  which  is  full,  is  not  simoniacal  by  rea- 
son of  the  incumbency  being,  at  the  time  of  sale,  voitlable  at  the  patron's 
election ;  and  a  conveyance  under  such  sale  will  pass  the  right  of  imme- 
diate presentation.  (2  Wils.  174;  Hob.  l65.)'-Alston  v.  Atlery,  6  N.  & 
M.  686. 

STAKEHOLDER. 

(Authority/  of,  how  far  countermandabk.)  Semble,  that  a  party  subscribing 
to  a  legal  horse-race,  cannot  recover  his  stake  from  the  stakeholder  after 
the  race  has  been  nni,  and  before  the  stakeholder  has  paid  over  the  money. 

VOL.  XVIII.  N 


178  Digest  of  Cases. 

At  all  events,  he  cannot  recover  it  unless  he  demanded  it  before  the  race 
was  run. 

Where  the  rules  of  certain  races  provided  that  all  disputes  should  be  set- 
tled by  the  stewards,  and  two  stewards  had  been  named,  one  of  whom,  on 
a  dispute  arising  as  to  which  horse  was  entitled  to  the  stakes  of  a  race, 
gave  his  opinion  in  writing,  that  the  plaintiff  was  entitled  to  them:  Held, 
that  the  plaintiff  could  not  recover  the  stakes  on  the  award  of  that  steward 
alone,  although  it  appeared  that  the  other  steward  had  stated  that  he  would 
acquiesce  in  whatever  his  colleague  did.  To  make  the  sole  award  of  the 
latter  available,  it  must  be  clearly  shown  that  both  the  disputing  parties, 
and  the  stakeholder  also,  submitted  to  his  sole  authority.  (1  B.  &  Aid. 
6^2.)'^Marryat  v.  Brodenck,  2  M.  &  W.  369. 

STAMP. 

{Charge  on  land.)  The  following  resolution  was  adopted  by  a  vestry,  and 
entered  in  the  vestry-book,  touching  the  rents  of  lands  which  had  been 
devised  to  the  parish  for  the  repairs  of  the  church : — "  The  undersigned 
consent  to  the  liquidation  of  the  debt  due  to  Dr.W.  (the  rector)  amounting 
to  £53 :  7s.  to  be  charged  on  the  inconie  of  the  church  land,  and  £8 :  8s. 
to  be  collected  by  a  church-rate,  amounting  in  the  whole  to  £61 :  15s,;  such 
money  to  be  paid  from  the  rents  of  the  church  land,  after  discharging  (he  bills 
now  outstanding,  and  such  repairs  of  the  church  as  may  be  ordered  by  the 
archdeacon  for  the  time,  during  the  progress  of  the  above-mentioned 
liquidation : "  Held,  that  this  document  required  a  stamp. — Wrench  v.  Lord, 
3  Bing.  N.  C.  672. 

And  see  Adverse  Possession  ;  Goods  sold  and  delivered. 
STOCKBROKER.    See  Money  had  and  received. 

STOPPAGE  IN  TRANSITU. 

A  consignor  of  goods,  who  has  received  the  acceptance  of  the  consignee  for 
part  of  the  goods,  may  stop  them  in  transitu  on  the  consignee's  insolvency, 
and  retain  possession  of  them,  without  tendering  back  the  bill. 

Goods  were  consigned  to  A.,  deliverable  in  the  port  of  London  at  a  cer- 
tain price  per  ton.  The  vessel  in  which  they  were  shipped  arrived  off  the 
wharf  at  which  the  captain  was  in  the  habit  of  trading.  The  captain  called 
at  A.'s  place  of  business,  and  saw  B.  his  clerk,  A.  being  from  home,  and 
pressed  him  to  send  a  craft  for  the  goods,  or  he  should  be  under  the  neces- 
sity of  landing  them.  After  some  days  B.  wrote  to  the  captain,  stating 
that  A.  was  from  home,  but  he,  B.,  thought  he  had  better  land  the 
goods  on  A.'s  account.  Tliey  were  accordingly  landed  at  the  wharf,  and 
entered  in  the  wharfinger's  book,  with  "freight  and  charges"  set  opposite 
to  them,  and  not  in  the  name  of  any  party  as  consignee.  While  they 
were  there  A.  became  insolvent,  and  they  were  stopped  by  the  consignor : 
Held,  that  the  transitus  was  not  determined. — Edwards  v.  Brewer,  2  M.  & 
W.  875. 

TENDER. 

Where,  in  indebitatus  assumpsit,  the  defendant  pleaded  payment  of  a  sum  of 
money,  parcel  of  the  several  sums  in  the  declaration  mentioned,  before  the 
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plaintiff  had  received  any  damage  by  the  non-payment  thereof,  and  alio 
a  tender  of  another  sum,  parcel,  &c. :  Held,  on  demurrer,  that  the  latter 
plea  was  good,  without  alleging  that  the  tender  was  made  after  the  pa^^* 
ment— Janes  v.  Owetij  6  N.  &  M.  620, 

TITHES.    See  Church  Rate,  3 ;  Poor  Rate,  1. 

TRESPASS. 

1.  (Pleadings, — Effect  of  new  assignment)  Trespass  for  breaking  and  en- 
tering the  plaintiff's  dwelling-house,  and  taking  away  his  goods.  Plea, 
that  W.  F.  held  a  house  as  tenant  to  the  defendant,  and  that  £8  was  due 
from  him  to  the  defendant  for  rent ;  and  that  within  thirty  days  next 
before  the  time  when,  &c.  he  fraudulently  and  clandestinely  carried  away 
his  goods,  to  prevent  the  defendant  from  distraining  them,  to  the  plaintiff's 
house,  without  leaving  other  sufficient  distress;  that  the  defendant  re- 
quested the  plaintiff  to  allow  him  to  search  his  house  for  the  goods  so 
clandestinely  removed,  which  the  plaintiff  refused  to  do ;  whereupon  the 
defendant  obtained'  a  search  warrant,  by  virtue  of  which  he  entered  the 
plaintiff*s  house  for  the  purpose  of  searching  for  the  goods,  which  was  the 
trespass  complained  of  New  assignment,  that  the  action  was  brought, 
not  for  the  trespass  in  the  plea  mentioned,  but  for  breaking  and  entering 
the  house  on  a  different  ocoasioB,  and  at  another  and  different  part  of  the 
same  day.  To  this  the  defen'^dant  pleaded  a  plea  substantially  the  same  as 
the  former,  and  the  plaintiff  replied  de  injuria :  Held,  that  a  demise  at  the 
rent  stated,  and  the  rent  being  in  arrear,  were  not  admitted  by  the  new 
aMignment,  and  ought  to  have  been  proved  on  the  trial,  (16  East,  82.) 
Norman  v.  Wescombe,  2  M.  &  W.  349. 

2.  {Justification  of  removal  of  goods.)  If  A.  wrongfUUy  place  goods  in  B.'s 
buHding,  B.  may  lawfully  go  upon  A.*s  close  adjoining  the  building,  for 
the  purpose  of  depositing  the  goods  there  for  A.*s  use.  (Vin.  Abr.  Tres- 
pass, pi.  17,  (I.  a.))-.R«fl  V.  Sheuwrd,  2  M.  &  W.  424, 

3.  (Evidence  in  mitigation  of  damages,)  In  an  action  for  false  imprison- 
ment, by  giving  the  plaintiff  in  charge  to  a  police  officer,  the  defendant 
may,  in  mitigation  of  damages,  go  into  evidence  to  show  that  the  plaintiff 
had  for  several  days  been  in  the  habit  of  going  after  him  and  annoying 
him,— Thomas  v.  Powell,  7  C.  &  P.  807. 

And  see  Costs,  2. 

TROVER.    See  Fixtures}  Pibading,  13. 
VENDOR  AND  PURCHASER.    See  Contract,  J. 

VENUE- 

Where  the  venue  has  been  retained  in  the  county  in  which  it  was  originally 
laid,  on  undertaking  to  give  material  evidence  in  that  county,  it  is  no 
ground  of  nonsuit  that  the  plaintiff  has  not  given  material  evidence,  in 
that  county,  unless  the  objection  be  taken  at  nisi  prius.— Ifotip  v.  Pickardj 
2M.&W,  373. 
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VESTRY.    See  Church  Rate,  1,  2. 

WATERCOURSE.    See  Covenant,  1. 

WILL. 

(Cancellation  of,)  A  mere  intent  to  bum  a  will,  even  though  the  testator 
throw  it  on  the  fire,  is  not  sufficient  to  constitute  a  cancellation.  Some 
part  of  the  body  of  the  will  must  be  actually  burnt.  (2  W.  Bl.  1043 ; 
3  B.  &  Aid.  489.)--Doc  d.  Reed  v.  Harris,  1  N.  &  P.  405. 

WITNESS. 

1.  {Competency,)  In  an  action  against  the  defendant  for  the  value  of  a 
horse  bequeathed  to  him  by  A.,  A.'s  executor  and  residuary  legatee  was 
held  a  competent  witness  to  prove  that  the  property  in  the  horse  was  in  the 
plain  tiffat  the  time  of  A.'s  decease,  his  name  being  indorsed  on  the  record 
under  the  3  &  4  W.  4,  c,  42,  s.  26,  27.— Boiwnan  v.  Wdlit,  3  Bing.  N.C. 
669. 

2.  {Commission  for  examination  of,)  The  Court  added  to  tlie  usual  terms  of 
a  commission  for  the  exammation  of  witnesses  at  Paris  and  Boulogne,  a 
liberty  to  the  parties  to  cross-examine  the  witnesses  viv&  voce,  such  cross- 
examination  and  the  answers  to  be  reduced  into  writing,  and  returned 
with  the  commission. — Po/e  v«  Bjogers,  3  Bing.  N.  C.  780. 

3.  {Competency.)  In  an  action  on  the  case  for  negligent  driving  by  the 
defendant's  servant,  the  servant  is  a  competent  witness  for  the  defendant, 
his  name  being  indorsed  on  the  record  pursuant  to  3  &  4  W.  4,  c.  42,  ss. 
26,  27, --Yeomans  v.  Legh,  2  M.  & W.  419. 

4.  {Attachmentfor  disobedience  tosubpana,)  An  affidavit  to  ground  a  rule 
nisi  for  an  attachment  for  not  obejring  a  subpoena,  must  state  that  at  the 
time  of  the  service  the  original  subpoena  was  shown ;  and  it  ia  a  sufficient 
answer  to  such  a  rule  that  the  affidavit  does  not  so  allege. — Garden  v. 
Creswf//,  2  M.&W.  319. 

5.  {Competency.)  A  person  who  obtains  goods  on  credit,  not  having  the 
means  or  intention  of  paying  for  them,  is  a  competent  witness  in  an  action 
of  trover  by  the  seller,  to  recover  possession  of  them  from  a  person  to  whom 
the  buyer  parted  with  them  at  a  less  price  than  he  had  engaged  to  pay  for 
them.— Trieft/zfir  v.  Loddy,  7  C.  &  P.  718. 

6.  {Competency,)  In  trespass  for  entering  the  plaintiff's  closes,  the  defend- 
ant pleaded  a  public  right  of  way  for  carriages,  which  was  denie^d  by  the 
replication.  The  closes  were  in  the  lordship  of  T.,  which  was  part  of  the 
parish  of  I.  The  roads  of  the  lordship  had  been  from  time  immemorial 
repaired  by  the  occupiers  of  the  lands  in  it,  by  agreement ;  but  they  had  of 
late  years  contributed  to  the  highway  rate  for  the  repairs  of  the  roads  in 
the  parish  of  I. :  Held,  that  occupiers  of  lands  in  T.,  so  contributing  to  the 
highway  rate,  were  not  competent  witnesses  to  disprove  the  right  of  way 
claimed.— IWfer  v.  Port,  7  C.  &  P.  792. 

WORK  AND  LABOUR. 

The  plaintiff  contracted  to  build  cottages  by  the  lOlh  of  October;  they  were 
not  finished  till  the  15th.    The  defendant  having  accepted  tliem.  Held,  ' 
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that  the  plaintifT  might  recover  the  value  of  his  work  on  the  common 
count  for  work  and  labour,  and  materials.  (1  Sauud.  269,  h.)--XttCfl«  v. 
Godwin,  3  Bing.  N.  C.  737. 

WOUNDING. 

1.  The  prisoner  struck  the  prosecutor  on  the  side  of  his  hat  with  an  air  gun 
with  great  force,  whereby  the  prosecutor  was  wounded ;  but  the  weapon 
did  not  actually  come  in  contact  with  the  head :  Held,  a  wounding  witlim 
the  9  G.  4,  c.  31,  ss.  11,  U.—Rex  v.  Sheard,  7  C.  &P.  846. 

2.  An  indictment  for  cutting  and  wounding,  which  charges  the  offence  to 
have  been  committed  "  feloniously,  wilfully,  and  maliciously,"  is  bad,  the 
words  of  the  9  G.  4,  c.  31,  ss.  11, 12,  being  "unlawfully  and  maliciously." 
— JRex  V.  Ryan,  7  C.  &  P.  854.  ^ 

WRIT  OF  TRIAL. 

Where  a  new  trial  is  moved  for,  in  a  case  tried  before  the  sheriff  under  the  3 
&  4  W.  4,  c.  42,  8. 17,  on  an  affidavit  verifying  the  under-sheriff's  notes, 
affidavits  are  admissible  on  the  other  side  of  evidence  given  at  the  trial, 
which  does  not  appear  on  the  notes. — Lillej^  v.  Johnson,  2  M.  &  W.  386. 

And  see  Middlesex  Court  of  Requests  Act. 
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EQUITY. 

IKCLUDING  PRIVY  COUNCIL  AND  HOUSE  OF  LORDS. 


[Containing  I  Keen,  Part  2 ;  2  Mylne  &  Craig,  Part  1  $  9  Bli«  N.  S,,  Parts  2 
&  3  i  2  YouDge  &  Collier*  Part  2 »  1  Moort ,  Privy  Council,  Part  I  -,  2  RwikII 
&  Mylne,  Part  3.] 


ABSTRACT. 

Upon  the  death  of  one  of  two  partners,  intestate,  the  personal  representatives 
of  the  deceased  partner  agreed  to  sell  his  moiety  of  the  real  property  of  the 
partnership  to  the  surviving  partner;  and  at  the  same  time  stipulated  that 
they  would  furnish  him,  at  their  own  expense,  with  an  ahstract  of  their 
title  to  that  moiety :  Held,  that  they  were  bound  to  furnish  the  usual  ab- 
stract of  title,  and  not  merely  the  letters  of  administration  under  which 
they  acted  in  relation  to  the  intestate's  personal  estate. — Morris  v.  Kears- 
ley,  2Y.  &Col.  139. 

ACT  OF  PARLIAMENT.    See  also  Statutes. 

1.  An  injunction  to  restrain  the  Grand  Junction  Water  Works  Company 
from  applying  to  parliament  for  an  Act  authorizing  the  Company  to  pro- 
cure its  supply  of  water  by  means  of  an  aqueduct  from  the  river  Colue 
instead  of  the  Thames,  as  authorized  by  the  existing  acts  under  which  it 
Was  incorporated,  was  refused. —  Ware  v.  Grand  Junction  Water  Com- 
|?a/iy,  2R.  &M.  470. 

2.  A  Court  of  Equity  will  not,  at  the  instance  of  a  shareholder,  restrain  a 
joint  stock  company,  incorporated  by  acts  of  parliament,  which  prescribe 
its  constitution  and  objects,  from  applying,  in  its  corporate  capacity,  to 
parliament,  and  from  using  its  corporate  seal  and  resources,  to  obtain  the 
sanction  of  the  legislature  to  the  remodelling  of  its  constitution,  or  to  a 
material  alteration  and  extension  of  its  objects  and  powers.—  Ware  v. 
Grand  Junction  Water  Company^  2  R.  &  M.  470. 

ACTIONS  AGAINST  OFFICERS  OF  COURT. 

Where  defendants,  who  had  been  imprisoned  under  an  attachment  which  was 
afterwards  set  aside  for  irregularity,  commenced  actions  against  the  plain- 
tiffs to  recover  damages  for  false  imprisonment,  the  Court  stayed  the 
actions,  on  the  terms  of  the  plaintifls  paying  to  the  defendants  their  costs 
at  law,  and  of  the  application  to  stay,  and  directed  a  reference  with  respect 
to  a  proper  compensation  for  the  injury  which  the  defendants  had  suf- 
fered. (Flowd  V.  Lawrence,  IJ.  &  W.  655.)— Phillips  v.  Worth,  2  R.  & 
M^  638^ 
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ACCOUNT. 

Where  one  of  two  executors  was  a  partner  with  the  testator,  the  residiiary 
l^atees  may  sustain  a  bill  for  an  account  of  the  partnership  transactions 
against  the  executor,  though  collusion  between  them  is  neither  charged 
nor  proved.— Croflpcr  v.  Knapman,  2  Y.  &  Col.  338. 

ACCOUNTS  IN  MASTER'S  OFFICE. 

1.  Under  the  usaal  decree  against  an  executor  to  account,  the  Master  is  not 
at  liberty  to  investigate  a  disputed  account  arising  out  of  partnership  trans- 
actions between  the  testator  and  executor,  the  latter  swearing  that  the 
balance  is' in  his  favour ;  but,  under  such  circumstances,  the  plaintiff  may 
have  relief  by  supplemental  bill,  without  exliibiting  an  interrogatory  in  the 
original  suit  for  the  examination  of  the  executor. — Cropper  v.  Knapman, 
2  Y.  &  Col.  338. 

2.  Where  accounts  are  referred  to  an  arbitration,  with  a  q>ecial  agreement  as 
to  the  mode  in  which  they  are  to  be  taken,  and  afterwards,  upon  the  £iilure 
of  the  arbitration,  the  same  accounts  are  referred  to  the  Master,  he  will  be 
directed  to  take  them  in  the  ordinaiy  way,  and  not  aocordiog  to  the  special 
agreement.  Therefore^  where,  under  such  drcumstaoces^  it  was  one  of  the 
terms  of  the  agreement  that  no  advantage  should  be  taken  of  the  Statute 
of  Limitations:  Heldj  Master  was  not  to  be  ruled  by  that  stipulation.^- 
Cheslyn  v.  Dalln/,  2  Y.  &  Col.  170. 

ADMISSION  IN  ANSWER. 

In  a  creditor's  suit  the  defendant  did  not  appear  at  the  hearing,  and  the 
counsel  for  the  plaintiff  introduced  into  the  minutes  of  decree  a  declaration 
that  defendant  had  notice  of  plaintiff's  bond,  which  was  admitted  by 
answer.  The  declaration  was  irregular,  plaintiff  being  entitled  only  to  the 
common  decree  in  a  creditor's  smi.— Jennings  v.  Simpson,  1  Keen^  404. 

ADMINISTRATORS. 

1 .  To  a  bill  which  seeks  an  account  of  the  assets  of  an  intestate  who  died  in 
India  possessed  by  a  personal  representative  there,  a  personal  representative 
of  the  intestate  constituted  in  Engkmd,  is  a  necessary  party,  although  it 
does  not  appear  that  the  intestate,  at  the  time  of  her  death,  had  any  assets 
in  England.  And  it  is  not  sufficient,  in  order  to  avoid  a  demurrer  for  want 
of  parties  in  such  a  case,  that  the  personal  representative  constituted  in 
India,  who  is  out  of  the  jurisdiction,  is  made  a  party,  and  that  process  is 
prayed  against  her  when  within  the  jurisdiction ;  although  the  bill  alleges 
that  the  Indian  Court  was  the  pn^or  Court  for  granting  administration, 
and  that  the  administratrix  constituted  by  it  is  the  sole  legal  perscmal  repre^ 
sentative  of  the  intestate.-- 3>2er  v.  Belly  2M.  &  C.  89. 

2.. Although  the  husband  of  an  administratrix  may  have  become  liable  tb 
make  good,  to  the  next  of  kin  of  the  intestate,  the  assets  received  by  him- 
self or  his  wife  during  the  coverture,  yet  if  the  husband  at  his  death  makes 
his  wife  his  executrix,  and  she  possesses  assets  more  than  sufiictent  to 
answer  the  demands  of  the  next  of  kin,  after  paying  the  other  debts,  the 
estate  of  the  husband  is  discharged ;  end  therefore  the  next  of  kin  cannot 
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sue  ail  administrator  cuni  te&tamento  annexo  of  the  husband. — Tyler  v. 
Bell,  2  M.  &  C.  89. 

3.  The  circumstance  that  the  paiiy  who  has  the  administration  of  the  testa- 
tor's real  and  personal  efiects  is  an  uncertificated  bankrupt,  and  "was  not 
appointed  to  his  office  by  the  testator,  is  not  a  sufficient  reason  to  induce 
the  Court  to  appoint  a  receiver  before  answer,  where  several  i>arties 
interested  decline  to  join  in  the  application. — Stnith  v.  Smith,  2  Y.  &  Col. 
353. 

ADMINISTRATION  OF  ASSETS. 

Where  freehold,  copyhold,  and  leasehold  estates  are  devised,  subject  to  a 
general  chaige  for  the  payment  of  debts,  and  the  freeholds  and  leaseholds 
are  subject  to  mortgages,  and  there  is  a  descended  freehold  estate  pur- 
chased after  the  will,  the  general  personal  estate  not  specifically  bequeathed 
is  first  to  be  applied  in  payment  of  simple  contract  debts  as  far  as  it  will 
extend,  and  the  surplus  of  simple  contract  debts  is  to  fall  proportionally 
on  the  freehold,  copyhold,  and  leasehold  estates  devised :  then  the  specialty 
debts,  including  all  mortgage  debts,  are  to  be  satisfied  out  of  the  descended 
freehold  estate  as  fer  as  it  will  extend :  and  the  surplus  of  such  specialty 
debts  is  also  to  fall  proportionally  upon  the  freehold,  copyhold,  and  lease- 
hold estates  devised. —  Irvin  v.  Ironmonger,  2R.  &  MI  531. 

AGREEMENT. 

1.  Where  accounts  ai*e  referred  to  an  arbitrator,  with  a  special  agreement  as 
to  the  mode  in  which  they  are  to  be  taken,  and  afterwards,  upon  the  failure 
of  the  arbitration,  the  same  accounts  are  referred  to  the  Master,  he  will  be 
directed  to  take  them  in  the  ordinary  way,  and  not  according  to  the  special 
agreement.  Therefore,  where,  imder  such  circumstances,  it  was  one  of  the 
terms  of  the  agreement  that  no  advantage  should  be  taken  of  the  Statute 
of  Limitations  :  Held,  Master  was  not  to  be  ruled  by  that  stipulation.— 
Cheslyn  v.  Dalby,  2  Y.  &  Col.  170. 

2.  No  play  can  lawfully  be  acted  for  hire,  gain,  or  reward,  within  twenty 
miles  of  London,  without  the  authority  of  letters  patent  from  the  King,  or 
of  a  license  from  the  Lord  Chamberlain;  and  no  such  letters  patent  or 
license  can  be  granted  so  as  to  authorize  the  performance  of  plays  at  any 
place,  except  within  the  city  or  liberties  of  Westminster,  or  where  the 
King  may  happen  to  reside. 

An  agreement,  therefore,  for  a  partnership  in  acting  plays  &t  a  theatre 
situate  within  twenty  miles  of  London,  but  not  within  the  city  or  liberties 
of  Westminster,  or  in  the  place  of  the  King's  residence,  is  one  to  which 
the  Court  will  not  give  effect.  (Rex  v.  Glossop,  4  B.  &  Aid.  616 ;  Rex 
V.  Neville,  1  B.  and  Adol.  489 ;  De  Begnis  v.  Armisted,  10  Bing.  107.)— 
Ewing  V.  Osbaldiston,  2  M.  &  C.  53. 

3.  By  an  agreement  between  Lord  H.,  a  peer  of  parliament,  and  proprietors 
of  shares  in  a  projected  railway,  it  was  stipulated  on  the  one  hand,  that 
Lord  H.  should  Jd'ithdraw  his  opposition  to  a  bill  in  parliament  for  esta- 
blishing the  railway  according  to  a  certain  h'ne,  and  on  the  other  hand,  that 


Equity.  185 

the  proprietors,  on  the  biQ  paasiiig,  should  pay  certain  sums  to  Lord  H.  by 
way  of  compensation  for  the  injury 'his  land  would  sustain,  and  use  their 
best  endeavours  to  procure  a  deviation  from  the  original  line  in  the  next 
session  of  parliament. 

After  the  bill  for  establishing  the  railway  had  passed,  the  proprietors  filed 
a  bill  to  have  the  agreement  delivered  up  to  be  cancelled,  as  being  contrary 
to  public  policy,  and  therefore  void.  A  general  demurrer,  for  want  of 
equity  to  the  bill,  was  overruled.  Semble,  that  such  an  agreement  is  con- 
trary to  public  policy,  and  illegal.— iStmp<07)  v.  Howden,  1  Keen,  583. 

AMENDED  BILL. 

Demurrer  under  circumstances  allowed  to  amended  bill,  after  answer  to  ori- 
ginal hill'Stephens  v.  Frost,  2  Y.  &  Col.  302. 

ANNUITY. 

1.  Where  the  whole  consideration  money  is  paid  to  the  grantor  of  an  annuity, 
and  out  of  that  money  the  attorney  immediately  receives  from  the  grantor 
the  amount  of  his  bill  of  costs,  this  is  not  an  illegal  retainer  within  the 
Annuity  Act^Maber  v.  Hobbsy  2  Y.  &  Col.  317. 

2.  Where  a  testator  gives  an  annuity  to  A.  for  life  payable  quarterly,  the 
first  payment  to  be  made  within  eighteen  months  after  his  death,  the  an- 
nuity does  not  commence  till  fifleen  months  from  the  death  of  the  testator. 
—  Irvin  v.  Ironmonger,  2  R.  &  M.  531. 

3.  Where  a  testator  gives  an  annuity  to  A.  for  life,  and  directs  the  first  pay- 
ment to  be  made  within  one  month  from  his,  the  testator's  death,  the 
annuity  commences  from  the  death  of  the  testator;  and  though  the  first 
year's  payment  is  to  be  made  at  the  appointed  time,  the  payment  for  the 
second  does  not  become  due  till  the  end  of  the  year.—  Irvin  v-  Ironmonger, 
2R.  &M.  531. 

ANSWER,  FORM  OF. 

A  defence,  though  in  words,  applied  to  only  one  part  of  the  bill,  if  it  should, 
on  the  face  of  it,  be  applicable  to  the  whole  bill,  cannot  stand  in  conjunc- 
tion witli  another  distinct  defence  which  is  applicable,  and  applies  to  ano- 
ther distinct  part  of  the  bill.— CroMcA  v.  Hickin,  1  Keen^  385. 

ANSWER  ON  INFORMATION  AND  BELIEF. 

The  testimony  of  one  witness,  though  uncorroborated  by  circumstances,  is 
a  sufficient  ground  for  a  decree,  if  the  answer  deny  the  fact  upon  belief 
only,  although  the  answer  be  positive,  and  there  are  no  other  means  of 
contradicting  the  fact— HMg^i?s  v.  Gamer,  2  Y.  &  Col.  328. 

ANSWER,  READING. 
Answer  read  as  an  affidavit  of  a  fact,  and  affidavit  admitted  to  contradict 
the  answer  upon  that  fact. — Janson  v.  Solarte,  2  Y  &  Col.  127. 

ANSWER;  SUFFICIENCY  OF. 

The  bill  charged  that  the  defendants  had  given  no  consideration  for  a  certain 
bill  of  exchange,  of  which  they  were  the  holders,  but  that  they  were  mere 
trustees  of  it  for  the  plaintiff;  and  so  it  would  appear  if  the  defendants 
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would  dinoover  and  set  forth  the  circumstances  under  which,  and  the  con- 
sideration for  which,  the  bill  was  indorsed  to  them.  The  defendants  an- 
swered the  particular  charges  as  to  the  circumstances,  consideration,  &c., 
hut  omitted  to  answer  the  general  charge  as  to  their  being  trustees :  Held, 
that  answer  was  insufficient.— -Ctt/t«y*Aoi^  v.  Alejeander,  2  Y.  &  Col.  218. 

2.  A  genaral  answer,  if  it  include  an  answer  to  all  the  particular  chaiges,  is 
sufficient.— Jnon.  2  Y.  &  Col  310. 

ANTICIPATION,  CLAUSE  AGAINST. 

A  testator  devised  and  bequeathed  certain  copyhold  and  leasehdd  eetetes  to 
trustees,  upon  trust  to  pay  the  rents  and  profits  to  M.  A.  for  her  life  to  hor 
separate  use,  and  without  power  of  anticipation,  and  a  testatrix  gave  cer- 
tain freehold  estates  to  trustees,  in  trust  for  the  same  M.  A.  for  life  to  her 
separate  use,  and  without  power  of  anticipation. 

M.  A.  was  a  feme  sole  at  the  date  of  the  testator's  will  and  of  his 
death ;  she  was  also  a  feme  sole  at  the  date  of  the  testatrix*s  will,  but-  she 
was  married  at  the  death  of  the  testatrix. 

M.  A.  joined  with  her  husband  in  granting  anntdties  to  the  plaintiff 
charged  upon  tiie  exAsAes,  bequeathed  by  the  testator,  and  the  estates  de- 
vised by  the  testatrix. 

On  the  insolvency  of  the  husband  a  bill  was  ffied  by  the  plaintiff  to 
have  the  annuities  paid  out  of  the  estates,  and  upon  motion  for  an  injunc- 
tion and  receiver,  the  Court  granted  the  motion  as  to  the  estates  devised 
by  the  testator,  but  not  as  to  those  devised  by  the  testatrix,  on  the  ground 
that  the  rents  of  the  former  estates  ought  to  be  secured  till  the  question  in 
the  cause  could  be  determined,  which  could  not  be  decided  in  an  interlo- 
cutory motion. — Tulktl  v.  Armstrong,  1  Keen,  428. 

APPEAL. 

1.  The  provisions  of  the  5  G.  4,  c.  113,  s.  29,  are  condosiTe^  and  the  Judicial 
C)ommittee  (Privy  Council)  have  no  power  to  extend  the  time  there  limited 
for  appealing. — Muter  v.  Chipchase,  1  Moore,  P.  C  1. 

2.  After  a  delay  of  six  years  the  Judicial  Committee  refused  leave  to  prose- 
cute an  appeal,  though  the  delay  arose  Irom  circumstances  over  which  it 
was  sworn  the  appellant  had  no  controul,— -Xia<i(7  v.  The  ^ing,  1  Moore, 
P.  C.  3. 

8.  Application  to  dismiss  an  appeal  on  the  ground  of  delay  in  prosecution, 
and  no  certificate  being  filed  pursuant  to  the  Slst  section  of  the  Canada 
Judicature  Act,  refined ;  the  rule  allowing  a  year  and  a  day  for  prosecuting 
an  appeal,  though  usually  adhered  to,  not  being  imperative  upon  the  King 
in  Council,  and  the  respondents  having  no  claim  to  complain  of  delay 
after  lying  by  themselves  eight  months  without  making  any  application.— 
St,  Louis  v.  St,  Louis,  I  Moore,  P.  C.  148. 

4.  The  deposit  on  an  appeal  is  merely  a  security  for  costs,  and,  therefore, 
where  an  appeal  is  dismissed  without  costs,  the  deposit  will  be  returned, 
unless  the  Court  makes  special  order  to  the  contrary,— Def/  r.  Barlow, 
2R.&M.6S6. 
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APPLICATION  OF  PURCHASE-MONEY. 

A  testator,  after  commencing  his  will  with  words  amounting  to  a  charge 
of  his  real  estate  with  the  payment  of  his  debts,  devised  an  advowson  to 
trustees,  upon  trust  to  present  his  youngest  son  to  the  living  when  Tacant, 
and  sulject  thereto  in  trust  to  sell  and  apply  the  produce  of  the  sale  for  the 
special  purposes  therein  mentioned;  and  he  directed  his  residuaiy  real 
estate  i^on  certain  trusts  to  other  trustees,  and  appointed  three  executors 
(who  proved  his  will),  one  of  whom  was  his  youngest  son,  and  another  one 
of  the  trustees  of  the  advowson. 

The  personal  estate  being  insufficient  for  the  payment  of  hit  debts,  the 
trustees  of  the  advowson,  one  of -whom  was  an  executor,  at  the  instance 
of  the  other  executors,  contracted  to  sell  the  advowson  before  any  vacancy 
had  occunred  in  the  living.  In  a  suit  for  a  specific  performance  by  the 
plaintiff,  the  trustees  of  the  advowson,  and  executors,  against  the  pur- 
chaser, it  was  held,  that  thb  charge  being  in  effect  a  devise  of  real 
estate  in  trust  to  pay  debts,  a  good  title  could  be  made  by  plaintif&  with- 
out institution  of  a  suit  to  ascertain  deficiency  of  personal  estate,  and 
lliat  purchaser  was  not  bound  either  to  inquire  whether  other  sufficient 
property  ought  not  to  be  applied  in  payment  of  debts,  or  to  see  the  appli- 
cation of  purchase-money. — Shore  v.  Bmoer,  1  Keen,  559. 

APPROPRIATION. 

Where  consignments  have  been  made  from  abroad  to  answer  an  annuity 
which  the  owner  of  the  property  consigned  is  liable  to  pay,  and  the  con- 
signee in  this  country  gives  notice  of  the  arrangement  to  the  annuitant, 
and  makes  paym^ts  in  pursuance  of  it,  the  consignee  is  not  afterwards  at 
liberty  to  discontinue  such  payments  so  long  as  he  has  any  proceeds  of  the 
consignments  in  his  hands.  (WilUams  v.  Everett,  14  East,  6S2,)^^FitZ' 
gerald  v.  Stewart,  2  Rv  &  M.  457. 

ARBITRATION. 

1.  Where  accounts  are  referred  to  an  arbitration,  with  a  special  agreement 
as  to  the  mode  in  which  they  are  to  be  taken,  and  afterwards,  upon  the 
lailure  of  the  arbitration,  the  same  aocounts  are  reftned  to  the  Master, 
he  will  be  directed  to  take  them  in  the  ordinaiy  way,  and  not  aooording 
to  the  special  agreement  Therefore,  where  under  such  ditumstances,  it 
was  one  of  the  terms  of  the  agreement  that  no  advantage  should  be  taken 
of  the  statute  of  limitations :  Held,  Master  was  not  to  be  ruled  by  thai 
stipulation.— CAe%n  v.  Da%,  2  Y.  &  Col.  170. 

2.  Although  a  Court  of  Equity  will  not  in  general  decree  the  specific  per- 
formance of  an  agreement  to  refer  to  arbitnUion,  or,  «n  the  deatli  of  an 
arbitrator,  substitute  the  Master  for  the  aibitraior;  yet  where  matters  of 
account  have  been  referred  to  arbitration,  which  fails  by  the  death  of  the 
arbitrator,  a  party  who  refuses  to  supply  the  defect,  by  naming  a  new 
arbitrator,  will  receive  no  relief  firom  a  Court  of  Equity,  except  upon  the 
terms  of  his  doing  equity ;  and  those  terms  may  consist  in  his  consenting 
to  the  accounts  being  taken  by  the  Master. — S.  C. 

3.  Where  a  verdict  is  taken,  subject  to  .the  award  of  an  arbitrator  as  to  the 
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amount  of  the  debt,  a  Court  of  Law  will,  under  circumstances,  compel  the 
appointment  of  a  fresh  arbitrator,  but  not  where  the  verdict  is  taken  sub^ 
ject  to  arbitration  generally.— S.  C. 

ATTACHMENT. 

A  party  against  whom  an  attachment  has  issued  for  want  of  an  answer,  can- 
not file  an  answer  and  demurrer  to  the  bill,  although  no  ftirther  step  in 
the  process  has  been  taken ;  and  it  makes  no  difference  in  this  respect, 
that  the  demurrer  is  only  to  a  part  of  tlie  discovery  sought,  and  not  to  the 
relief.  (Curzon  v.  De  la  Zouch,  1  Swanst.  193.) — Vigors  v.  LordAudky, 
2  M.  &  C.  49. 

BANK  OF  ENGLAND. 

1 .  S.  made  a  specific  bequest  of  the  dividends  of  certain  stock  to  W.  and  his 
wife  for  their  lives ;  the  principal,  after  the  decease  of  the  survivor  of  them,, 
to  go  to  such  of  their  children  as  should  attain  twenty-one ;  and,  in  default 
of  such  children,  to  sink  into  the  residue.  Upon  the  death  of  the  testatrix, 
the  various  bequests  of  tlie  will  were  appropriated  to  the  respective  lega- 
tees, and  W.  regularly  received  his  dividends,  the  principal  stock  still 
standing  in  the  name  of  the  testatrix,,  Afterwards  the  wife  of  W.  died, 
leaving  one  child  by  W.  In  consequence  of  this  event,  the  executrix  of 
S.,  colluding  with  W.  and  other  interested  parties,  applied  to  the  Bank  of 
England  to  have  part  of  the  stock  transferred  to  the  residuary  legatee,  upon 
the  representation  that  there  was  no  child  of  W.  The  Bank  consented  to 
the  transfer,  but  took  a  bond  of  indemnity,  containing  recitals  from  which 
it  appeared  that  they  had  notice  of  the  will  and  of  the  appropriation  of  the 
legacies.  The  stock  in  question  was  transferred  to  the  residuary  legatee, 
and  ultimately  sold  out :  Held,  that  the  Bank  was  not  liable  for  the  mis- 
application of  the  stock. — Humberstone  v.  Ckise,  2  Y.  &  Col.  209. 

2.  The  Bank  stands  in  relation  to  stock  as  a  depositary  of  goods  in  relation 
to  the  goods.  The  Bank,  therefore,  can  only  be  made  responsible  for  a 
transfer  of  stock  afler  distinct  notice  given  to  them  of  an  existing  claim 
upon  the  stock. — S,  C, 

3.  Although  the  Bank  is  bound  to  allow  the  transfer  to  or  by  the  executor  of 
stock  specifically  bequeathed,  if  the  executor  has  not  assented  to  the  legacy, 
yet  it  does  not  follow  that,  if  he  has  assented  to  the  legacy,  the  Bank  is 
bound  to  transfer  it  to  the  legatee.— S.  C. 

BANKRUPT. 

The  circumstance  that  the  party  who  has  the  administration  of  the  testator's 
real  and  personal  effects  is  an  uncertificated  bankrupt  and  was  not  ap- 
pointed to  his  office  by  the  testator,  is  not  a  sufficient  reason  to  induce  the 
Court  to  appoint  a  receiver  before  answer,  where  several  parties  interested 
decline  to  join  in  the  application. — Smith  v.  Smiih,  2  Y.  &  Col.  353. 

BANKRUPTCY. 

1.  Refusal  to  pay  unless  followed  by  a  cessation  of  payment  is  not  sufficient 

.    to  establish  the  «  ouverture  de  la  faiilite,"  under  the  441  article  of  the 

Code  de  Commerce  of  France,  and  a  suspension  of  payment  does  not  neces- 
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sarily  amount  to  a  cessation  within  the  terms  of  that  article;  but  as  a  ge- 
neral stoppage  of  payments  necessarily  amounts  to  a  refusal  at  the  time,  if 
such  stoppage  has  taken  place,  the  "  ouverture  de  lafaillite"  may  be  carried 
back  to  the  time  of  the  antecedent  refusal. 

Where  a  house  in  the  Mauritius  carried  on  trade  in  copartnership  with 
one  in  London,  and  suspended  its  payments  in  consequence  of  the  stoppage 
of  the  London  house,  though  not  till  some  time  after  the  arrival  of  the  in* 
telligence  of  such  stoppage,  the  Judical  Committee  (affirming  the  judgment 
of  the  Court  in  the  first  instance  and  the  supreme  Court  in  the  island,)  re- 
fused to  carry  back  the  date  of  the  <<  ouverture  de  la  faillite*'  to  the  failure 
of  the  London  house,  but  held  it  fixed  only  from  the  period  of  the  actual 
stoppage  of  payments  in  the  island.— D'£/>iwj^  v.  Cockercll,  1  Moore,  P.  C. 
103. 
2.  P.  &  Co.  having  borrowed  a  large  sum  of  the  Bank  of  Bengal  deposited 
Company's  paper  with  the  Bank  to  a  greater  amount,  as  a  collateral  secu- 
rity, accompanied  with  a  written  agreement  authorizing  the  Bank,  in  de- 
fault of  repayment  of  the  loan  by  a  given  day,  "  to  sell  the  Company's 
paper  for  the  reimbursement  of  the  Bank,  rendering  to  P.  &  Co.  any  sur- 
plus." Before  default  was  made  in  the  repayment  of  the  loan,  P.  &  Co. 
were  declared  insolvents  under  the  Indian  Insolvent  Act,  9  Geo.  4,  c.  73, 
by  the  36th  section  of  which  it  was  declared,  that  where  there  had  been 
mutual  credit  given  to  the  insolvents  and  any  other  person,  one  debt  or  de- 
mand might  be  set  off  against  tlie  other,  and  that  au  such  debts  as  might 
be  proved  under  a  commission  of  bankruptcy  in  England  might  be  proved 
in  the  same  manner  under  the  Indian  Insolvency  Act.  At  the  time  of  the 
adjudication  of  insolvency,  the  Bank  was  also  holders  of  two  promissory 
notes  of  P.  &  Co.,  which  they  had  discounted  for  them  before  the  transac- 
tion of  the  loan  and  the  agreement  as  to  the  deposit  of  the  Company's 
paper.  The  time  for  repayment  of  the  loan  having  expired,  the  Bank  sold 
the  Company's  paper,  the  proceeds  of  which,  after  satisfying  the  principal 
and  interest  due  on  the  loan,  produced  a  considerable  surplus.  In  an  ac- 
tion by  the  assignees  of  P.  &  Co.  against  the  Bank  to  recover  the  amount 
of  the  surplus,  Held,  that  the  Bank  could  not  set-oflT  the  amount  of  the 
two  promissory  notes,  and  that  the  case  did  not  come  within  the  clause  of 
mutual  credit  in  the  Bankrupt  Act. — Young  v.  Bank  of  Bengal,  1  Moore 
P.  C.  150. 

BILL,  AMENDMENT  OF. 

1.  Although  it  is  much  of  course  to  give  leave  to  amend  when  a  demurrer 
for  want  of  parties  is  allowed ;  yet  if  the  Court  sees  that  the  frame  of  the 
billy  as  it  then  stands,  is  not  such  as  entitles  the  plaintiff  to  relief  as  against 
the  demurring  party,  leave  to  amend  will  be  refused.  (Lowe  v.  Fairlie,  2 
Mad.  101.)— r^fer  v.  Bell,  2  M.  &  C.  89. 

2.  When  an  order  has  been  made  at  the  hearing,  directing  that  the  cause 
shall  stand  over,  but  giving  the  plaintiff  leave  to  amend  by  adding  parties, 
if  the  plaintiff,  after  having  added  some  parties,  is  desirous  to  add  others, 
he  must  apply  for  further  leave  so  to  do ;  and  that  application  must  be 
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made  to  Am  Court,  and  not  to  a,  M9»tw.^Bieienmnn  v,  St^mwr,  9  M,  & 

c.  nr. 

3.  Where,  after  demurrer  allowed  for  want  of  parties,  the  plaintiff  ia  permitted 
to  amend  by  adding  parties^  he  ia  likewise  permitted  to  amend  byehaiging 
all  such  matters  as  constitute  the  equity  of  the  case  against  the  new  de- 
hndmt^Stepheru  v.  Frott,  2  Y.  &  Col.  997. 

4.  The  3  &  4  Will.  4,  c.  94,  s.  13,  giving  jurisdiction  to  Masters  to  hear  and 
determine  all  applications  for  leave  to  amend  bills,  does  not  apply  to  cases 
where  the  party  is  entitled  of  course  to  leave  to  amend,  as  where  leave  is 
given  at  the  hearing  to  amend  by  adding  parties,  or  to  cases  where  it  is 
necessary  for  the  Court  to  hear  all  the  circumstances  enabling  it  to  deter- 
mine  whether  leave  ought  to  be  given  to  amend  or  not. — Rees  v.  EiutardSf 
1  Keen,  405. 

BILL,  DISMISSAL  FOR  WANT  OF  PROSECUTION. 

1.  Where  the  defendant  had  neglected  to  take  advantage  of  the  de&ult  of  the 
plaintiff,  until  the  plaintiff  served  a  subp<^na  to  rejoin,  and  sued  out  a 
commission,  and  the  defendant  moved  to  dismiss  the  bill  for  want  of  pro- 
secution, an  affidavit  that  the  cause  was  not  set  down  for  hearing,  and  that 
no  rules  were  taken  out  to  produce  witnesses,  or  pass  publication,  the  case 
was  held  to  be  within  the  seventeen  ^ew  Orders  of  1831,  and  the  plaintiff 
was  ordered  to  speed  the  cause,  but  defendant  was  not  allowed  costs  of  Uie 
application. — White  v.  Smithy  I  Keen,  381, 

2.  The  plaintifi^  upon  motion  to  dismiss  his  lull  for  want  of  prosecution, ' 
undertook  to  speed,  and  in  pursuance  of  the  undertaking  filed  a  replication, 
and  served  a  subpoena  to  rejoin,  but  he  did  not  move  for  a  commission  to 
examine  witnesses.  The  defendant  afterwards  moved  to  dismiss  for  want 
of  prosecution.  The  motion  was  dismissed  with  costs,  on  the  ground,  that 
after  the  subpoena  to  reym  the  plaintiff  not  requiring  a  commission,  the 
defendant  himself  might  proceed  with  the  cause.— Cofi^ti  v.  Mannings  1 
Keen,  380. 

BILL,  FORM  OP. 

1.  A  party  who  files  his  bill  to  obtain  the  benefit  of  an  interest  accruing  by 
intestacy,  must  not  only  make  the  personal  representative  of  the  Intestate 
a  party  to  the  suit,  but  must  eharge  that  in  fact  there  was  a  surplus  of  the 
intestate's  estate  after  payment  of  all  debts  and  incumbrances. — Stephens  v. 
Frost,2Y,&Col297. 

2.  In  a  bill  to  which  a  plea  of  purchase  fi)r  valuable  oondderation  without 
notice  migh(  be  pleaded,  it  is  not  necessaiy  to  charge  notiee ;  and  if  the 
plaintiff  does  chaise  notice,  it  is  sufilcient  for  him  to  charge  it  g^emlly, 
without  averring  facts  as  evidenoe  of  the  charge.  Therefore,  under -a  ge- 
neral charge  of  notice,  evidence  of  particular  fticts  and  conversations  may 
be  given.— Hi/|[Ae«  v.  Garner,  2  Y.  &  Col.  328. 

BILL  OP  REVIVOR  AND  SUPPLEMENT. 

Quaere. — How  far  parties  claiming  in  different  interests  can  join  in  a  bill  of 
revivor  and  supplement?— SwtVA  v.  Smith,  2  Y.  &  Col.  353. 
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BOND. 

£.  and  F.  entered  into  a  joint  and  aeveral  bond,  of  wbt^  the  condition  was, 
that  if  they  or  either  of  them,  and  their  or  either  of  ^eir  heirs,  executors, 
or  administrators,  duly  paid  an  annuity  to  B.  for  his  life,  in  manner  follow- 
ing; namely,  one  moiety  thereof  by  K  during  her  life,  and  the  other 
moiety  thereof  by  F.,  his  executors,  or  administratovt,  during  the  life  of  E., 
and  after  the  death  of  £.,  the  whole  by  F,,  his  heiri,  executors,  or  adminis- 
trators, during  the  life  of  B.,  then  the  bond  should  be  void :  Held,  that  the 
liability  under  the  bond  was  joint  and  several,  and  that,  F  having  failed, 
after  the  death  of  £.  to  pay  the  annuity,  the  estate  of  £.  became  liable. — 
Church  V.  King,  2  M.  &  C.  220. 

BOUNDARIES. 

In  order  to  sustain  a  bill  for  a  commission  to  ascertain  boundaries,  the  plain- 
tiff must  establish,  by  the  admission  of  the  defendant  or  by  evidence,  a 
clear  legal  title  to  some  land  in  the  possession  of  the  defendant,  and  also  a 
ground  for  equitable  relief;  and  where  the  quantity  of  the  land  of  the 
plaintiff,  in  the  possession  of  the  defendant,  is  doubtful  upon  tlie  evidence, 
the  Court  will  direct  a  commission  or  an  issue,  as  will  best  answer  the 
Justice  of  the  case.  (See  Bishop  of  Ely  v.  Kennck,  Bunb.  322;  Wake  v. 
Conyers,  1  Eden,S3\.)^Godfrei/  v.  Lkttl,  2  R.&  M.  630. 

CANAL  SHARES.  « 

The  shares  in  the  Chelsea  Waterworks  Company  are  personal  property,  and 
will,  therefore,  pass  by  a  will  not  executed  according  to  the  provisions  of 
the  statute  of  frauds.— B/igA  v.  Brent,  2  Y.&  Col.  268. 

CHARGE  ON  REAL  ESTATE. 

1.  The  testetor  commenced  his  will  with  the  words,  "In  the  first  place,  I 
direct  my  just  debts,  iUneral  expenses,  and  the  charge  of  proving  this 
my  will,  to  be  duly  paid."  He  then  made  several  devises,  and  he  gave  to 
I.  O.  a  small  quantity  of  plate,  together  with  the  rents  and  profits  of  his 
fireehold  and  leasehold  premises  due  and  accruing  up  to  the  quarter  day 
next  after  his  decease,  which  rents  and  profits  he  charged  with  the  payment 
of  his  said  debts,  funeral  expenses,  and  the  charges  of  proving  his  will : 
Held,  that  real  estetes  generally  were  not  charged  with  payment  of  debts. 
'-^Palmer  v.  Graves,  1  Keen,  545. 

2.  By  settlement,  in  consideration  of  wife's  fortune,  and  to  provide  for  her 
and  issue,  N.,  the  settlor,  conveyed  lands  in  trust  upon  usual  limitetions, 
with  terms  for  raising  portions  of  younger  children,  with  proviso  for  cesser 
of  the  terms  upon  satisfaction,  &c.  It  was  then  declared  that  the  lands, 
&c.,  shall,  in  the  first  pface,  &'c.,  be  charged  with  the  several  sums  due  for 
the  portions  of  brothers  and  sisters  of  N.,  amounting  to  15,900/,  and,  by 
the  judgments  and  bonds  set  forth  in  a  schedule  to  the  deed,  and  amount- 
ing to  12,700/.  The  deed  conteined  the  usual  covenants  for  title,  &c. 
In  the  covenant  against  incumbrance  were  the  following  exceptions,  "  other 
than  and  except  the  jointure  of  700/.  for  the  mother  of  N.,  and  the -several 
sums  due  by  judgments,  &c.,  mentioned  in  the  schedule  annexed,  amount- 
ing to  12,700/.,  and  except  the  sum  of  15,000/.  Above  mentioned ;  of  all 
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and  every  of  which  said  several  sums  the  said  lands  and  premises  are 
hereby  charged/'  Some  of  the  debts  named  in  the  schedule  were  debts  of 
N.    The  others  were  debts  of  his  father. 

N.  by  will  durected  that  a  judgment  entered  on  a  bond  of  A.  B.,  men- 
tioned in  the  above  schedule,  should  be  satisfied,  by  his  executors,  the  same 
having  been  paid.  He  died  in  1828,  having  paid  off  part  of  the  15,000/., 
also  some  of  his  father's  debts,  and  some  of  his  own  debts,  mentioned  in 
the  schedule,  in  ease  of  his  settled  estates :  Held,  reversing  decree  below, 
that  debts  enumerated  in  schedule,  and  such  parts  of  15,000/.  as  remained 
unpaid,  were  a  charge  on  the  lands,  which  were  declared  to  be  a  primary 
fund  for  payment  of  those  debts,  and  that  the  personal  estate  was  enone- 
r&ied.^Vmideleur  v.  VandeUur,  9  Bli.  N.  S.  157. 

3.  Testator  devised  a  mixed  fund  of  real  and  personal  property  to  a  trustee 
upon  trust  to  pay  the  rents,  issues,  and  profits  to  certain  persons,  (amongst 
whom  was  his  daughter  M.)  for  their  respective  lives,  and  subject  to  those 
trusts  he  gave  M.  power  to  appoint  by  will  the  whole  property.  M.  mar- 
ried, and,  by  a  will  executed  in  pursuance  of  the  power,  devised  the  whole 
fund  to  a  trustee,  upon  trust  to  permit  her  husband  to  receive  and  take  the 
rents,  issues,  and  profits  for  his  life,  subject  as  thereinafter  mentioned ;  and 
in  case  she  should  have  any  issue  of  the  marriage,  son  or  daughter,  living 
at  her  decease,  she  charged  the  estate  with  4,000/.  for  the  benefit  of  that 
son  or  daughter;  and  after  the  decease  of  H.,  her  husband,  she  devised  the 
whole  fund  to  such  son  or  daughter  absolutely :  she  then  proceeded  as  fol- 
lows :  '*  And  in  case  there  shall  be  no  issue  of  my  marriage  living  at  my 
decease,  then  I  give,  devise,  and  bequeath  to  my  said  dear  husband  all  and 
singular  my  said  estates  and  effects,  to  hold  to  him,  his  heirs,  executors, 
&c. ;  subject,  nevertheless,  and  chargeable  with  the  pajrment  of  100/.  to 
each  of  his  sisters,  A.,  B.,  C,  and  D.  Also  I  give  and  bequeath  to  £.  the 
sum  of  200/.,  to  be  paid  to  her  within  twelve  calendar  months  next  after 
my  decease:"  Held,  that  E.'s legacy  was  a  charge  upon  the  real  estate  over 
which  M.  exercised  her  power  of  appointment. — Nyssen  v.  Gretton^  2  Y. 
&  Col.  222. 

4.  The  circumstance  that  a  mixed  fund  of  real  and  personal  estate'  is  devised 
to  the  executor,  is  not  alone  sufficient  to  make  pecuniary  legacies  a  charge 
upon  the  real-estate. — S,  C. 

CHARITY. 

1.  A  decree  having  directed  the  settlement  of  a  scheme  for  the  reguktion  of 
the  hospital  of  King  James,  in  Colchester,  and  for  the  future  application  of 
its  revenues,  the  Court,  in  afterwards  considering  the  scheme,  came  to  the 
conclusion,  that,  upon  the  true  construction  of  the  charter  of  the  founda- 
tion, and  of  the  laws  and  statutes  of  the  hospital,  it  was  intended,  and  was 
essential  to  the  proper  performance  of  his  official  duties,  that  the  master 
should  have  a  proper  residence  within  the  hospital,  or  on  the  lands  belong- 
ing thereto :  and  a  reference  was  accordingly  directed  for  the  purpose  of 
ascertaining  tlie  best  mode  of  providing  such  a  residence ;  but  the  Court 
declined  to  make  any  specific  declaration  that  it  was  the  duty  of  the  master 
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to  reside,  that  being  a  matter  faUing  within  the  jurisdiction  of  the  visitor. — 
Attorney-General  v.  Smithies^  2  Myl.  &  C,  135, 

2.  Where  it  appeared  upon  an  information  against  the  Fishmongers' Company, 
that  the  company  had  omitted  to  invest  a  legacy  directed  to  be  invested  in 
land  for  the  benefit  of  the  charity,  but  had  applied  their  own  funds  in  aid 
of  the  charity  to  a  laiger  amount  than  the  investment  would  have  pro- 
duced :  Held,  that  the  neglect  to  invest  it  either  in  land  or  (if  that  could 
not  be  advantageously  accomplished)  in  some  separate  fund,  was  a  substan- 
tial ground  of  complaint,  and  directed  accordingly  such  investment  as  ap- 
l)eared  most  beneficial  to  the  charity,  but  refiised  an  inquiry  as  to  the  loss 
alleged,  but  not  shown  to  have  been  sustained  by  the  neglect  to  invest. 
And  considering  that  the  suit  was  not  instituted  for  the  benefit  of  the 
charity,  the  Court  directed  the  defendants  to  pay  the  costs  as  between  party 
and  party,  and  refused  the  relators  their  extra  costs  out  of  the  charity  fund. 
— Attorney-General  v.  Fishmongers'  Company,  1  Keen,  492. 

3.  In  a  chaiiter  incorporating  a  charitable  foundation  under  the  name  of  the 
Master  and  Five  Poor  of  the  college  or  hospital  therein  described,  it  was 
provided,  that  the  master  should  perform  certain  ecclesiastical  duties,  either 
by  himself  or  by  some  sufiScient  minister  or  eurate.  The  master  of  the 
hospital  did  not  reside  in  or  near  the  hospital,  and  a  scheme  had  been  ap- 
proved, upon  a  reference,  by  which  the  master  of  the  hospital  was  to  allow 
a  salary  to  a  curate,  who  was  to  reside  in  the  hospital :  Held,  on  construc- 
tion of  the  whole  charter,  that  the  master  was  bound  to  reside  in  the  hospi- 
tal for  the  performance  of  duties  of  office. — Attorney -General  v.  Smithies, 
1  Keen,  289. 

4.  Under  the  statute  59  Geo.  3,  c.  12,  lands  belonging  to  the  parish  are  vested 
m  the  churchwardens  and  overseers  of  the  parish,  as  a  corporation.  There- 
fore where  feofiees  to  charitable  uses  were  empowered  to  sell  and  convey 
their  lands  to  the  commissioners  under  an  improvement  act,  Held,  that 
the  petition  for  the  investment  of  the  purchase  money  should  be  presented 
iu  the  names  of  the  churchwardens  and  overseers  of  the  parish  in  which 
the  charity  was  established. — Eip»  Annesley,  2  Y.  &Col.  350. 

5.  A  reference  was  directed  to  settle  a  scheme  for  the  application  of  the 
revenues  of  an  ancient  hospital,  of  which  the  original  foundation  and  en- 
dowment were  unknown,  but  of  which  the  master,  after  paying  a  certain 
fixed  yearly  stipend  to  a  chaplain,  and  also  to  six  almswomen  who  had 
apartments  in  the  hospital,  and  defiraying  the  repairs,  applied  the  surplus 
income  to  liis  own  use. — Attorney- General  v.  Archbishop  of  York,  2  R.  & 
M.  461. 

6.  By  letters- patent  of  King  James  the  First,  a  charitable  corporation  was 
created  by  the  name  of  the  Master  and  Poor  of  the  College  or  Hospital  of 
King  James,  in  the  suburbs  of  Colchester,  to  consist  of  a  master  and  five 
poor  persons ;  and  lands  were  granted  to  the  corporation,  with  a  direction 
that  52*.  yearly  should  be  paid  to  each  of  the  five  poor  persons  for  their 
support  and  maintenance ;  and  it  was  ordained  that  the  income  and  re- 
venues of  the  lands  so  granted  should  be  expended  for  the  support  of  the 
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master  and  poor  of  the  hospital,  and  for  the  maintenance  and  repairs  of 
the  buildings  and  possessions  of  the  hospital :  under  the  particular  provi- 
sions of  the  letters-patent,  it  was  held  at  the  Rolls,  that  the  five  poor  per- 
sons were  entitled  to  share  with  the  master  in  the  increased  revenue  of  the 
charity  lands;  hut  this  was  reversed  on  appeal.  (Attorney-General  v 
Johnson,  Arab.  190;  Attorney-General  v.  Haberdashers'  Company,  4  Bro. 
C.  C.  lOZ.y-AUomey-General  v.  Smithies,  2  R.  &  M.  717. 

CHARITY  INFORMATION. 

1.  Where  the  case  charged  in  an  information,  praying  for  the  regulation  of  a 
charity,  was  inconsistent  with  the  true  state  of  the  case  set  forth  in  the 
answer,  and  the  relator  brought  the  information  to  a  hearing  without 
amendment,  and  with  a  prayer  for  relief,  founded  on  the  untrue  statement, 
no  application  having  been  made  to  the  company,  trustees  of  the  charity, 
for  the  correction  of  the  alleged  abuse,  previously  to  the  filing  of  the  bill, 
the  Court,  although  it  was  a  case  in  which  some  relief  might  have  been 
granted,  if  it  had  been  properly  brought  before  the  Court,  dismissed  the 
information  with  costs.  —Attorne^General  v.  Grocers'  Company,  1  Keen, 
606. 

2.  Demurrer  allowed  to  an  information  filed  for  the  purpose  of  setting  aside 
a  mortgage,  and  appropriation  of  the  money  thereby  raised  to  the  endow- 
ment of  the  clergy  of  Liverpool,  made  by  the  old  council  of  the  town  of 
Liverpool,  in  the  interval  between  the  passing  of  the  Municipal  Corporation 
Act  and  the  election  of  the  new  council,  there  being  no  allegation  in  the 
information,  of  fraud,  collusion  or  improvidence,  the  new  council  having 
refused  to  take  any  proceedings  for  the  purpose  of  calling  in  question  the 
acts  of  their  predecessors,  and  the  application  of  the  property,  for  the  more 
secure  endowment  of  the  members  of  the  Established  Church,  not  appear- 
ing to  the  Court  to  be  other  than  an  application  which,  under  the  circum- 
stances, must  legally  be  considered  as  beneficial  to  the  inhabitants  of  the 
borough. — Attorney-General  V,  Aspinall,  1  Keen,  613. 

CHARTER. 

In  a  charter  incorporating  a  charitable  foundation,  under  the  name  of  the 
Master  and  Five  Poor  of  the  college  or  hospital  therein  described,  it  was 
provided  that  the  master  should  perfonn  certain  ecclesiastical  duties,  either 
by  himself  or  by  some  sufiicient  minister  or  curate.  The  master  of  the 
hospital  did  not  reside  in  or  near  the  hospital,  and  a  scheme  had  been 
approved,  upon  a  reference,  by  which  the  master  of  the  hospital  was  to 
allow  a  salary  to  a  curate,  who  was  to  reside  in  the  hospital:  Held,  on 
construction  of  whole  charter,  that  the  master  was  bound  to  reside  in  the 
hospital,  for  the  performance  of  duties  of  office. — Attorney-General  v. 
Smithies,  1  Keen,  289. 

CHURCHWARDENS,  &c. 

1.  Semble,  that  churchwardens  and  overseers,  having  no  corporate  seal,  have 
no  power  to  execute  a  power  of  attorney,  authorizing  a  party  to  continue 
receiving  the  dividends  of  stock,  notwithstanding  fluctuations  in  the  number 
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and  identity  of  the  members  of  the  corporation. — Rrp,  Annetkyt  2  Y.  & 
Col.  350. 

2.  Under  the  statute  59  Geo.  3,  c.  12,  lands  belonging  to  the  parish  are 
vested  in  the  churchwardens  and  overseers  of  the  parish,  as  a  corporation. 
Therefore,  where  feoffees  to  charitable  us(^s  were  empowered  to  sell  and 
convey  their  lands  to  the  commissioners,  under  the  Improvement  Act : 
Held,  that  the  petition  for  the  investment  of  the  purchase-money  should 
be  presented  in  the  names  of  the  churchwardens  and  overseers  of  the  parish, 
in  which  the  charity  was  established.— 5.  C. 

COLONIES. 

1.  The  immediate  object  of  the  Jamaica  Act,  28  Geo.  2,  c.  19,  s.  8,  was  to 
provide  against  the  charges,  previously  made  by  executors  and  trustees,  for 
management  of  estates  in  that  island.  No  commission  is  given  out  of  the 
proceeds. upon  the  sale  of  an  estate,  but  only  on  remittances  and  receipts, 
and  though  the  equity  of  the  statute  may  include  such  commissions,  it  must 
be  upon  a  sale  actually  made  and  completed  in  the  island,  and  not  in  this 
country. — Henckelly.  Daly,  1  Moore,  P.  C.  51. 

2.  The  commission  of  6L  per  cent,  given  by  the  Jamaica  Act,  24  Geo.  2, 
c.  19,  to  agents,  trustees,  guardians,  executors,  &c.  for  the  man%ement 
and  disposal  of  the  rents  and  profits  of  an  estate,  being  in  the  nature  of  a 
remuneration  for  the  trouble  and  responsibility  of  conducting  the  business 
of  a  merchant  on  the  island,  is  payable  only  to  persons  actually  resident  on 
the  island,  and  capable  and  willing  to  act  in  the  trusts  of  the  estate;  and 
the  commission  of  5^  per  cent  given  by  the  same  act,  fear  receiving  and 
remitting  monies,  can  only  be  claimed  where  the  receipts  or  payments 
are  actually  made  on  the  island. — Denton  v.  Davy,  I  Moore,  P.  C.  15. 

3.  Held,  that  though  a  trustee  individually  abstain  from  acting  in  the  trusts 
of  a  wiU,  yet  if  he  is  qualified,  and  is  ready  and  willing  to  act  when  called 
upon  by  his  co-trustee,  he  is  entitled  to  a  share  of  the  commissions,  under 
the  Jamaica  Act,  24  Geo.  2,  c.  10,  s.  S.-^Grant  v.  CampheUy  1  Moore, 
P.  C.  43, 

COLLUSION. 

Where  <me  of  two  executors  was  a  partner  with  the  testator,  the  residuary 
legatees  may  sustain  a  biU  for  an  account  of  the  partnership  transactions 
against  the  executor,  though  collusion  between  them  is  neither  charged  nor 
proved. — Cropper  v.  Knapman,  2  Y.  &  CoL  338. 

COMMISSION  TO  EXAMINE. 

The  plaintiff,  upon  motion  to  dismiss  his  bill  for  want  of  prosecution,  under- 
took to  £fpeeii,  and  in  pursuance  of  the  undertaking  filed  a  replication,  and 
served  a  subpoena  to  rejoin ;  but  he  did  not  move  for  a  commission  to  ex- 
amine witnesses.  The  defendant  afterwards  moved  to  dismiss  for  want  of 
prosecution.  The  motion  was  dismissed  with  costs,  on  the  ground  that 
after  the  subpoena  to  rejoin,  the  plaintiff  not  requiring  a  commission,  tlie 
defendant  himself  might  proceed  with  the  cause. —  Garden  v.  Mannhig,  1 
Keen,  380, 
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COMMITTAL  TO  FLEET. 

Defendant  in  contempt,  living  within  tbe  rules  of  the  King's  Bench,  ordered 
to  he  committed  to  the  Fleet.— -4non.  2  Y.  &  Col.  144. 

CONSIGNEE. 

Where  consignments  have  heen  made  from  abroad  to  answer  an  annuity 
which  the  owner  of  the  property  consigned  is  liable  to  pay,  and  the  con- 
signee in  this  country  gives  notice  of  the  arrangement  to  the  annuitant, 
and  makes  payments  in  pursuance  of  it,  the  consignee  is  not  afterwards  at 
liberty  to  discontinue  such  payments,  so  long  as  he  has  any  proceeds  of  the 
consignments  in  his  hands.  (WiUiams  v.  Everett,  14  East,  682.)— Fi/a:- 
gerald  v.  Steicart,  2  R.  &  M.  457. 

CONTEMPT. 

1 .  Defendant  in  contempt,  living  within  the  rules  of  the  King's  Bench,  ordered 
to  be  committed  to  the  Fleet.— ^won.  2  Y.  &  Col.  144. 

2.  The  clandestine  removal  of  a  ward  of  Court  from  the  custody  of  the  person 
with  whom  such  ward  has  been  residing,  under  the  authority  of  the  Court, 
is  in  its  nature  a  criminal  contempt. —  Wellesky  v.  Duke  of  Beaufort,  2  R. 
&  M.  639. 

3.  Privilege  of  Parliament  is  no  protection  against  an  attachment  for  any 
contempt  which  is  of  a  criminal  kind. — S.  C. 

CONVEYANCE  TO  USES  TO  BAR  DOWER. 

A  testator  entered  Into  a  contract  for  the  purchase  of  an  estate,  by  which  the 
vendor  agreed  to  convey  the  same  to  the  purchaser,  his  heirs,  appointees, 
or  assigns.  Subsequently  to  the  contract,  he  made  a  codicil  to  his  will,  by 
which,  after  reciting  the  contract,  he  devised  the  purchased  estate  to  his 
executors  and  trustees,  upon  the  trusts  therein  mentioned.  He  afterwards 
took  a  conveyance  from  the  vendor  to  the  usual  uses  to  bar  dower:  Held, 
that  the  conveyance  revoked  the  devise.  (Rawlins  v.  Buigess,  2  V.  &  B. 
386.)— Bw/Zin  v.  Fletcher,  1  Keen,  369. 

COPYHOLDS. 

A  second  trial  of  an  issue,  with  respect  to  a  copyhold  custom,  was  directed  in 
a  case,  in  which  the  result  of  the  first  trial  would  have  gone  far  to  establish, 
within  an  extensive  district,  a  rule  of  inheritance,  of  which  no  distinct  pre- 
cedent had  been  proved  in  evidence.  (Baker  v.  Hart,  3  Atk.  542;  Edwin 
V.  Thomas,  2  Vem.  75.) — Locke  v.  Colman,  2  M.  &  C.  42. 

CORPORATION. 

1 .  The  corporation  of  Dublin  had  immemorially  been  seised  of  a  water- 
course, from  which  the  inhabitant  householders  of  Dublin  had  been  sup- 
plied with  water,  on  certain  payments  made  by  them  under  contract  or 
usoge.  By  acts  of  parliament  obtained  in  1796  and  1809,  powers  were 
given  to  the  corporation  to  levy  the  rates  upon  the  inhabitants,  and  raise 
money  on  the  credit  of  the  rates,  for  the  purpose  of  improving  the  supply 
of  water:  Held,  that  rates  levied  under  authority  of  act  could  not  be 
applied  under  a  resolution  or  bye-law  of  corporation  to  discharge  debts  in- 
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curred,  or  expenditure  made,  upon  improvements  of  watercourses,  for  sup- 
ply of  inhabitants,  before  passing  of  acts,  nor  in  compensation  of  services 
of  mayor,  or  treasurer  of  corporation,  or  salaries  of  new  officers,  or  increase 
of  salaries  of  old  officers.  And  that  costs  of  former  appeals,  in  which  cor- 
poration were  respondents,  might  be  given  by  Court  below  out  of  fund  of 
rates,  though  not  directed  by  order  made  on  the  appeal. — Corporation  of 
Dublin  V.  Attorney  General,  9  Bli.  N.  S.  395. 
2.  Semble,  that  churchwardens  and  overseers,  having  no  corporate  seal,  have 
no  power  to  execute  a  power  of  attorney,  authorizing  a  party  to  continue 
to  receive  the  dividends  of  stock,  notwithstanding  fluctuations  in  the  num- 
ber and  identity  of  the  members  of  the  corporation.^- JExp.  Annesley,  2  Y. 
&  Col.  350. 

CORPORATE  PROPERTY. 

Real  property,  held  for  the  purposes  of  a  trading  company,  is,  in  equity,  to  be 
deemed  in  the  nature  of  personal  estate,  although  the  company  is  a  cor^x)- 
ration,  and  the  shares  are  assignable,  and  one  shareholder  is  not  answerable 
for  the  acts  of  another  in  relation  to  the  partnership 'concern. — Bligh  v. 
Brent,  2  Y.  &  Col.  268. 

COSTS. 

1.  The  corporation  of  Dublin  had  immemorially  been  seised  of  a  watercourse, 
from  which  the  inhabitant  householders  of  Dublin  had  been  supplied  with 
water,  on  certain  payments  made  by  them  under  contract  or  usage.  By 
acts  of  parliament  obtained  in  1796  and  1809,  powers  were  given  to  the 
corporation  to  levy  rates  upon  the  inhabitants  and  raise  money  on  the 
credit  of  the  rates,  for  the  purpose  of  improving  the  supply  of  water:  Held* 
that  the  rates  levied  under  the  authority  of  the  act  could  not  be  applied, 
under  a  resolution  or  bye-law  of  the  corporation,  to  discharge  debts  incurred 
or  expenditure  made  upon  the  improvements  of  the  watercourse  for  the 
supply  of  the  inhabitants  before  the  passing  of  the  acts,  nor  in  compensa- 
tion of  services  of  the  mayor  or  treasurer  of  the  corporation,  or  salaries  of 
new  officers,  or  the  increase  of  salaries  of  old  officers :  Held,  also,  that  the 
costs  of  a  fonner  appeal,  in  which  the  corporation  were  respondents,  might 
be  given  by  the  Court  below  out  of  the  fund  of  the  rates,  though  not  di- 
rected by  the  order  made  on  the  appeal. — Corporation  of  Dublin  v.  Atf. 
Gen.  9  Bli.  N.  S.  395. 

2.  Of  two  defendants  to  a  bill,  one  only  demurred,  and  the  demurrer  having 
been  allowed  by  the  Vice-Chancellor,  the  plaintiff  appealed.  The  order  for 
setting  down  the  appeal  was  served  on  the  other  defendant's  solicitor,  who 
afterwards  received  a  letter  from  the  plaintiff's  solicitor,  asking  him  whether 
he  would  consent  to  have  the  appeal  advanced ;  and  that  defendant  ap-^ 
peared  upon  the  argument,  but  was  not  allowed  to  be  heard :  Held,  he  was 
not  entitled  to  the  costs  of  appearing. — Crawshay  v.  Thornton,  2  M.  &  C. 
24. 

3>  When  a  defendant  puts  a  demurrer  on  record,  and  also  demurs  ore  tenus, 
if  the  demurrer  on  record  is  overruled,  but  the  demurrer  ore  tenus  is  al- 
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lowed,  the  defendant  must  pay  the  costs  of  the  demurrer  on  record,  unless 
the  Court,  at  the  time,  makes  other  order  to  the  contrary ;  and,  semhle,  the 
Court  will  not  he  disposed  to  make  such  other  order. — Mortimer  Y.Fraser, 
2M.  &C.173. 

4.  Where  it  appeared  upon  an  information  against  the  Fishmongers'  Com- 
pany, that  the  company  had  omitted  to  invest  a  legacy  directed  to  be  in- 
vested in  land  for  the  benefit  of  the  charity,  but  had  applied  their  own 
funds  in  aid  of  the  charity  to  a  larger  amount  than  the  investment  would 
have  produced :  Held,  that  the  neglect  to  invest  it,  either  in  land  or  (if 
that  could  not  be  advantageously  accomplished)  in  some  separate  fimd,  was 
a  substantial  ground  of  complaint,  and  directed,  accordingly,  such  invest- 
ment as  appeared  most  beneficial  to  the  charity,  but  refused  an  inquiry  as 
to  the  loss  alleged,  but  not  shown,  to  have  been  sustained  by  the  neglect  to 
invest;  and,  considering  that  the  suit  was  not  instituted  for  the  benefit  of 
the  charity,  the  Court  directed  the  defendants  to  pay  the  costs  as  between 
party  and  party,  and  refused  the  relators  their  extra  costs  out  of  charity 
fund. — Att.-Gen.  v.  Fishmongers*  Company,  1  Keen,  492. 

5.  The  Court  will  not  allow  costs  to  a  trustee  who,  after  having  acted,  de- 
clined to  perform  the  trusts  reposed  in  him,  and  thereby  renders  a  suit  for 
the  appointment  of  a  new  trustee  necessaty. — Howard  v.  Rhodes,  1  Keen, 
581. 

6.  The  general  personal  estate  of  a  testator  is  liable  to  all  costs  occasioned  by 
his  mistake,  or  rendered  necessary  for  the  purpose  of  taking  the  opinion  of 
the  Court  on  the  construction  of  his  will,  though  some  of  those  costs  may 
have  been  incurred  in  proceedings  affecting  the  real  estate  only,  and  the 
result  of  which  was  to  benefit  a  devise  of  the  real  estate. — Riplet/  v.  Mou- 
sey, 1  Keen,  578. 

7.  Where,  in  a  creditor's  suit,  a  fund  had  been  realized  by  the  diligence  of  the 
plaintifi)  and  the  assets  were  more  than  sufEcient  for  payment  of  the  debts, 
the  costs  of  the  plaintiff  as  between  party  and  party  were  ordered  to  be 
paid  out  of  the  general  fund,  and  the  extra  costs  of  the  plaintiff  were,  under 
the  circumstances,  directed  to  be  paid,  pro  rata,  by  all'  the  creditors  who 
partook  of  the  benefit  of  the  suit  (See  Barker  v.  Wardle,  2  M.  &  K.  818.) 
—Stanton  v.  Hatfield,  1  Keen,  358. 

8.  Costs,  as  between  solicitor  and  client,  will  be  allowed  to  the  plaintiff  in  a 
creditor's  suit,  where  there  is  a  deficient  fund.  (Clussum  v.  Dewes,  5  Russ. 
29;  Tootel  v.  Spicer,  4  Sim.  610.)-- Hood  v.  Wilson,  2  R.  &  M.  687. 

9.  Where  trustees  for  infants  persisted  in  unnecessary  litigation,  they  were 
ordered  to  pay  the  costs  personally.  ^Camp6e//  v.  Campbell,  2  M.  &  C.  25. 

10.  A  plaintiff,  who  gives  a  false  description  in  the  bill  of  his  place  of  resi- 
dence, will  be  made  to  give  security  for  costs,  although  from  the  nature  of 
his  trade  he  has  no  residence. — Calvert  v.  Day,  2  Y.  &  Col.  217. 

COVENANTS. 

1.  MaiTiage  articles  recited  that  L.,  the  father  of  the  intended  husband,  had 
agreed,  in  case  the  marriage  should  take  effect,  to  pay  200/.,  and  also  to 
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settle  the  lands  of  T.  in  the  manner,  to  the  U8es>  and  upon  the  trusts  there- 
inafter mentioned;  and  that  S.,  the  father  of  the  intended  wife,  who  was 
an  infant,  had  agreed  to  convey  the  lands  of  G.  in  like  manner,  and  also 
to  pay  to  the  intended  husband  1002.  upon  the  marriage:  it  was  then 
covenanted  by  L.,  that,  in  case  the  marriage  should  take  effect,  and  S. 
should,  as  soon  as  the  intended  wife  cam»  of  age,  settle  the  lands  of  G.  to 
the  uses  thereinafter  expressed,  he,  L.,  would  settle  the  lands  of  T.  to  his 
own  use  until  the  marriage,  and  from  and  after  the  marriage,  to  his  own 
use  for  life,  with  remainder  upon  certain  trusts  for  the  benefit  of  the  hus- 
bancl  and  wife,  and  the  issue  of  the  marriage;  and  it  was  covenanted  by  S., 
that  in  case  the  marriage  should  take  effect,  and  L.  should  perform  his 
covenant,  he,  S.,  would  settle  the  lands  of  G.  to  the  use  of  himself  for  life, 
with  remainder  upon  certain  trusts  for  the  benefit  of  the  husband  and  wife, 
and  issue  of  the  marriage.  The  marriage  took  effect,  and  the  wife  came 
of  age,  but  S.  failed  to  settle  the  lands  of  G. :  Held,  nevertheless,  that  L. 
was  bound  to  perform  the  covenant  on  his  part. — Lloyd  v.  Llm/d,  2  M.  & 
C.  192. 

2.  The  equitable  assignee  of  an  under-lease  is  clothed  with  the  obligation  to 
perfonn  the  covenants  in  the  under-lease,  though  he  is  himself  the  original 
lessor,  and  cannot  set  up  the  non-performance  of  those  covenants  against 
his  lessee,  as  a  ground  for  refusing  the  performance  of  a  covenant  in  the 
original  lease.— /en fews  v.  Portman,  1  Keen,  435. 

CREDITORS. 

A  person,  by  deed,  conveyed  to  trustees  certain  personal  property  upon  tnist 
to  sell,  and,  after  satisfying  certain  specified  charges  and  claims  in  a  pre- 
scribed order  out  of  proceeds,  to  divide  residue  among  his  scheduled  cre- 
ditors, none  of  whom  were  parties  or  privy  to  execution  of  deed.  Tlie 
trustees,  after  partially  executing  the  trusts,  by  making  sales  and  paying 
off  the  specified  charges  and  claims  in  the  order  directed,  concurred  with 
the  grantor  in  doing  several  acts  inconsistent  with  the  subsequent  trusts : 
Held,  that  the  conveyance  was  a  private  arrangement  for  the  convenience 
of  the  grantor,  and  vested  no  right  in  creditors.  (Wallwyn  v.  Coates,  3 
Sim.  M.)'-G(urard  v.  T/>rd  Lauderdale,  2  R.  &  M.451. 

CREDITORS'  SUIT. 

1.  The  master  is  not  at  liberty  to  state-  special  circumstances  unless  autho- 
rized by  the  Court;  and  where,  in  a  creditor's  suit,  the  decree  directed  the 
usual  accounts,  and  the  master  found  the  amount  of  the  debt  appearing  to 
be  due  to  the  plaintiff)  but  stated,  without  the  authority  of  the  Court,  spe- 
cial circumstances,  not  supported  by  evidence,  raising  a  doubt  as  to  amount 
of  the  apportionment  to  which  the  plaintiff  would  be  entitled  out  of  the 
intestate's  estate,  which  was  insolvent,  upon  the  debt  so  found  due;  the 
Court  refused  to  enter  into  the  consideration  of  such  special  cu'cumstances. 
Semble,  that  tlie  decision  would  have  been  the  same  had  the  special  cir- 
cumstances been  supported  by  evidence  before  the  master. —  Qayler\,Filx- 
John,  1  Keen,  469. 
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2,  Where,  in  creditor's  suit,  a  fund  had  hceu  realized  by  the  diUgeuce  of  the 
plaintifij  and  the  assets  were  more  than  sufficient  for  payment  of  the  debts, 
the  costs  of  the  plaintiff,  as  between  party  and  party,  were  ordered  to  be 
paid  out  of  the  general  fund,  and  the  extra  costs  of  the  plaintiff  were,  under 
the  circumstances,  directed  to  be  paid,  pro  raid,  by  all  the  creditors  who 
partook  of  the  benefit  of  the  suit— (Barker  v.  Wardle,  2  M.  &  K.  818.)— 
Stanton  v.  Hatfield,  1  Keen,  358. 

3.  Costs,  as  between  solicitor  and  client,  will  be  allowed  to  the  plaintiff  in  a 
creditor's  suit,  where  there  is  a  deficient  fund.  (Clussum  v.  Dewes,  5  Russ. 
29;  Tootel  v.  Spicer,  4  Sim.  510.)— Hoorf  v.  WiUon,  2  R.  &  M.  687. 

CROWN. 

A.,  by  deed,  assigned  a  fund  in  Court  to  B.  in  trust  to  apply  the  same  in 
payment  of  money  then  due  from  A.  to  B.,  and  in  further  payment  of  all 
the  sums  of  money  which  B.  might  advance  to  A.,  and  subject  thereto,  in 
trust  for  A.  A.  died  indebted  to  B.  in  3000/.  due  at  the  date  of  the  as- 
signment, and  also  largely  indebted  to  the  Crown ;  A.  was  further  indebted 
to  a  banking  firm,  of  which  B.  was  a  partner,  in  a  sum  which  was  treated 
by  the  partnership  as  a  bad  debt,  and  in  respect  of  which  B.'s  shares  of  the 
loss  amounted  to  3914/.;  and  a  further  sum  of  2313/.  was  paid  after  the 
death  of  B.,  by  his  executor,  to  the  Crown,  upon  process  being  issued 
against  the  estate  of  B.,  who  had  been  a  surety  to  the  Crown  for  A. 

The  Crown  claimed  priority  as  to  the  whole  fund  in  Court,  insisting  that 
the  property  comprised  in  the  deed  consisted  of  choses  in  action,  and  that 
no  notice  had  been  given  to  the  trustees  of  the  fund :  Held,  that  the  estate 
of  B.  was  entitled  to  the  benefit  of  the  deed  in  respect  of  the  sum  due  at  the 
date  of  it,  and  the  sum  paid  by  A.'s  executor,  but  not  to  the  sum  represent- 
ing B.'s  share  of  the  loss  in  the  partnership  transaction. — Foster  v.  fler- 
greaves,  1  Keen,  281. 

DEATH. 

Upon  a  bill  of  discovery  in  aid  of  a  defence  at  law,  and  an  injunction  to  re- 
strain the  proceedings  at  law,  the  Court  will  not  dissolve  the  injunction 
before  the  coming  in  of  the  defendant's  answer,  upon  presumptive  evidence 
of  his  death,  if  that  evidence,  though  strong,  be  qualified  by  circumstances 
tending  to  a  contrary  conclusion. — Janson  v.  Solarte,  2  Y.  &  Col.  127. 

DECREE  VACATING  INROLMENT. 

The  Court  will  not  vacate  the  inrolment  of  a  decree,  on  the  mere  gi'ound  tliat 
it  was  obtained  with  extraordinary  haste. — Hughes  v.  Garner,  2  Y.  &  CoL 
335. 

DECREE,  ADDING  TO. 

A  bill  filed  in  the  Exchequer  stated  a  contract  for  the  sale  and  purchase  of 
lands  of  inheritance,  subject  to  numerous  life-interests  at  nominal  or  con- 
ventional rents,  with  a  proviso  (among  others)  that  in  case  any  of  the  lives 
should  drop  before  the  completion  of  the  contract,  tlie  increase  in  the  value 
of  the  inheritance,  consequent  upon  the  dropping  of  such  lives,  should  be 
estimated,  and  become  proportionably  an  addition  to  the  purchase-money. 
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The  bill  prayed  a  specific  performance  of  the  contract.  Upon  a  reference 
as  to  title  and  the  dropping  of  Hyes,  &c.,  the  master,  by  his  report,  found 
the  additional  value  to  the  estate  by  the  wearing  as  weU  as  the  dropping  of 
lives.  The  plaintiffs,  without  prosecuting  the  report,  presented  a  petition 
of  re*hearing,  the  order  for  which  having  been  obtained  more  than  six 
uionths  after,  the  decree  became  ineffectual.  They  then  presented  a  petition 
praying  quoii  by  addition  to  the  decree,  that  the  Master  might  compute  the 
increased  value  from  the  wearing  of  lives,  and  obtained  an  order  for  that 
purpose,  but  this  order  was  reversed  upon  appeal.*- CAajfi;?ema»iie  v. 
Brooke^  9  Bti.  N.  S.  199. 

DECREE  TO  ACCOUNT. 

1.  Under  the  usual  decree  against  an  executor  to  account,  the  Master  is  not 
at  liberty  to  investigate  a  disputed  account  arising  out  of  partnership  trans- 
acdons  between  the  testator  and  executor,  the  latter  swearing  that  the 
balance  is  in  his  favour,  but  under  such  circumstances  the  plaintiff  may 
have  relief  by  supplemental  bills,  without  exhibiting  an  interrogatory  in 
the  original  suit  for  the  examination  of  the  executor. — Cropper  v.  Knap- 
man,  2  Y.  &  Col.  338. 

2.  The  Master  is  not  at  liberty  to  state  special  circumstances,  unless  autho- 
rized by  the  Court,  and  where  in  a  creditor's  suit  the  decree  directed  the 
usual  accounts,  and  the  Master  found  the  amount  of  the  debt  appearing  to 
be  due  to  the  plaintiff,  but  stated,  without  the  authority  of  the  Court,  spe- 
cial curcumstances  not  supported  by  evidence,  raising  a  doubt  as  to  the 
amount  of  the  apportionment  to  which  the  plaintiff  would  be  entitled  out 
of  the  intestate's  estate,  which  was  insolvent ;  upon  the  debt  so  found  due, 
the  Coiut  refused  to  enter  into  the  consideration  of  such  special  circum- 
stances. SemblCf  that  the  decision  would  have  been  the  same  had  the 
special  circumstances  been  supported  by  evidence  before  the  Master. — * 
Gayler  v.  Fitzjohn,  1  Keen,  469. 

DECREE  BY  DEFAULT. 

1.  In  a  creditor's  suit  the  defendant  did  not  appear  at  the  hearing,  and  the 
counsel  for  the  plaintiff  introduced  into  the  minutes  of  decree  a  declara- 
tion that  defendant  had  notice  of  plaintiff*'s  bond,  which  was  admitted  by 
answer,  the  declaration  was  irregular,  plaintiff  being  entitled  only  to  the 
common  decree  in  a  creditor's  suit. — Jennings  v.  Simpson,  1  Keen,  404. 

2.  A  declaration  being  the  act  of  the  Court,  cannot  be  introduced  into  a  de- 
cree taken  by  the  plaintiff  in  the  absence  of  the  defendant,  which  decree 
must  be  such  as  the  plaintiff  can  abide  by  at  his  own  peril. — Jennings  v. 
Simpson,  1  Keen,  404. 

DEED,  CONSTRUCTION  OF. 

E.  B.,  a  single  woman,  transferred  certain  stock,  her  property,  into  the 
joint-names  of  herself  and  two  trustees ;  and  on  the  day  of  the  transfer, 
she  and  the  tnistees,  without  reference  to  any  marriage  on  her  part,  exe- 
cuted an  indenture,  by  which  it  was  declared  that  the  trustees  should  hold 
tiie  property  in  trust,  to  pay  the  dividends  to  £.  B.  for  her  life,  for  her 
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sole  and  separate  use,  independeiit  of  any  husband  whom  she  might  maih-y, 
and,  after  her  death,  upon  such  trusts  as  £.  B.  should  by  will,  notwith- 
stauding  her  coverture,  appoint;  and,  in  default  of  such  appointment,  in 
trust  for  £.  B.,  her  executors,  administrators  and  assigns.  £.  B.  after- 
wards married,  and  by  a  deed,  reciting  the  settlement,  and  execirted  by 
her  husband  and  herself,  she,  by  the  direction  of  her  husband,  assigned 
the  dividends  of  the  stock  in  trust,  for  the  punctual  payment  of  an  annuity 
granted  by  her  husband :  Held,  that  whether  or  not  under  the  deed  of 
settlement  the  wife  had  power,  as  against  her  husband,  to  nuike  ibis  asrign- 
ment,  the  joining  the  husband  iu  the  deed  of  assignment  was  confimatoiy 
of  the  deed  of  settlement,  and  consequently  that  the  assignment  by  the 
wife  was  valid.— Ma6cr  v.  Hohhs,  2  Y.  &  C.  317. 

DEMURRER  GENERALLY. 

1.  A  demurrer  to  a  bill  for  discovery,  in  aid  of  an  action  brought  by  the 
plaintiff  to  recover  damages  for  an  assault  and  false  imprisonment,  was 
allowed,  the  whole  obfect  of  the  bill  being  to  obtain  a  discovery  of  matters 
which,  if  established,  would  have  subjected  the  defendant  to  penal  conse- 
quences.— Glynn  v.  Houston^  1  Keen,  329. 

2.  The  whole  object  of  a  bill  of  discovery  being  criminatory,  a  general  de- 
murrer does  not  cover  too  much,  because  some  of  the  interrogatories,  se- 
parately considered,  may  relate  to  matters  not  directly  criminatory. 
(Paxton  V.  Douglas,  16  Ves.  239 ;  Green  v.  Weaver,  1  Sim.  430.)— G/ynn 
Houston^  1  Keen,  329. 

3.  Demurrer,  under  circumstances,  allowed  to  amended  bill,  after  answer  to 
original  hTiSL^-^Stephens  v.  Frost,  2  Y.  &  Col.  302. 

4.  When  a  defendant  puts  a  demurrer  on  record,  and  also  demurs  ore  tenus, 
•    if  the  demurrer  on  record  is  overruled,  but  the  demurrer  ore  tenus  is 

allowed,  the  defendant  must  pay  the  costs  9f  the  demurrer  on  record,  un- 
less the  Court  at  the  time  makes  other  order  to  the  contrary ;  and,  semble, 
the  Court  will  not  be  disposed  to  make  such  other  order. — Mortimer  v. 
Eraser,  2  M.  &  C.  173. 

5.  A  party  against  whom  an  attachment  has  issued  for  want  of  an  answer, 
cannot  file  an  answer  and  demurrer  to  the  bill,  even  although  no  further 
step  4n  the  process  has  been  taken ;  and  it  makes  no  difference  in  this 
respect,  that  the  demurrer  is  only  to  a  part  of  the  discovery  sought,  and 
not  to  the  relief.  (Curzon  v.  De  la  Zouch,  1  Swanst.  193.)— F^ors  v. 
Lord  Audley,  2  M,  &  C.  49. 

6.  Where  a  bill  had  set  forth  the  limitations  of  a  settlement  in  such  manner 
as  to  show  that  the  plaintiff's  father,  who  was  still  living,  was  tenant  for  life, 
with  remainder  to  the  plaintiff  as  tenant  in  tail,  but  subsequent  parts  of 
the  bill  had  spoken  of  the  father  as  tenant  in  tail,  and  of  the  plaintiff  as 
heir  in  tail :  Held,  that  the  defendant  was  entitled,  on  demurrer,  to  con- 
sider that  the  plaintiff  had  merely  stated  himself  to  be  issue  in  tail,  in 
which  character  he  would  have  no  right  to  institute  the  suit.— Tcrfion  v. 
Vernon,  2  M.  &  C.  145. 
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7.  Where  two  inconsittent  stafements  are  made  in  a  hill,  a  deCendant  is  en- 
titled upon  demnnrer  to  adopt  that  which  is  most  against  the  plaintiff's 
interest.—  Vernon  y.  Vemony  2  M.  &  C.  145. 

8.  A  hill  for  discovery  and  relief  upon  a  claun  of  a  rector  for  tithes  heing  filed 
againstan  infant,  an  answer  was  put  in  by  his  guardian.  The  iniant 
having  attained  his  ifiajority,  the  plaintiff  filed  a  supplemental  bill,  stating 
the  fact  of  the  infant  having  come  of  age,  and  other  facts  alleged  to  have 
been  recently  discovered,  or  come  to  Ihe  knowledge  of  the  plaintiff;  the 
sup^emental  bill  also  comprised  the  same  statement  of  facts  as  the  original 
bill,  together  with  some  other  facts  not  supplemental,  nor  allied  to  have 
been  newly  discovered,  and  interrogatories  founded  upon  all  the  state- 
ments :  it  prayed  only  a  discovery.  To  this  supplemental  bill  a  general 
demurrer  for  want  of  equity  was  filed.  The  demUrrer  was  over-ruled, 
upon  the  ground  that  the  plaintiff  was  entitled  to  a  discovery  as  to  all  the 
matters  in  the  supplemental  hill  which  were  comprised  in  the  original  bill, 
and  not  answered ;  and  also  as  to  matters  supplemental,  and  those  alleged 
to  have  been  newly  discovered ;  and  although  he  was  not  entitled  to  a  dis- 
covery as  to  matters  not  supplemental,  nor  alleged  to  have  been  newly 
discovered,  the  demurrer  was  bad,  as  covering  too  much.  The  judgment 
was  affirmed  on  appeal. — Marquis  of  Waterford  v.  Knight,  9  Bli.  N.  S. 
307. 

DEMURRER  OVERRULED  BY  PLEA. 

The  defendant  to  part  of  the  bill  put  in  a  plea,  that  there  were  no  outstand- 
ing terms,  and  a  demurrer  to  the  rest,  that  the  plaintiff  had  no  title : 
Held,  that  the  plea  was  good,  but  that  demurrer  being  applicable  to  whole 
bill,  and  consequently  to  that  part  covered  by  plea,  was  bad.  But  demur- 
rer ore  tenus  for  want  of  equity,  Court  being  of  opinion  that  plaintiff  was 
not  entitled  to  discovery  and  relief  asked,  was  allowed. — Crouch  v.  Hickin, 
1  Keen,  385. 

DEMURRER  ORE  TENUS. 

When  a  defendant  puts  a  demurrer  on  record,  and  also  demurs  ore  tenus,  if 
the  demurrer  on  record  is  overruled,  but  the  demurrer  ore  tenus  is  al- 
lowed, the  defendant  must  pay  the  costs  of  the  demurrer  on  record,  unless 
'  the  Court,  at  the  time,  makes  other  order  to  the  contrary ;  and,  semble, 
the  Court  will  not  be  disposed  to  make  such  other  order. — Mortimer  v. 
Fraser,  2  M.  &  C.  173. 

DEPOSIT. 

The  deposit  on  an  appeal  is  merely  a  security  for  costs ;  and  therefore  where 
an  appeal  is  dismissed  without  costs,  the  deposit  will  be  returned,  unless 
the  Court  makes  special  order  to  the  contrary. — Dell  v.  Barlow,  2  11.  & 
M.  686. 

DEPOSITORY  OF  GOODS. 

1.  S.  made  a  specific  bequest  of  >tbe  dividends  of  certain  stock  to  W.  and  his 
wife  for  their  lives ;  the  principal,  after  the  decease  of  the  survivor  of  them, 
to  go  to  sach  of  his  children  as  should  attain  twenty-one,  and,  in  default 
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of  such  children,  to  sink  into  the  residue.  Upon  the  death  of  the  testatrix, 
the  various  hequests  of  the  will  were  appropriated  to  the  respective  legatees, 
and  W.  regularly  received  his  dividends,  the  principal  still  standing  in  the 
name  of  the  testatrix.  /Afterwards  the  wife  of  W.  died,  leaving  one  child 
by  W.  In  consequence  of  this  event,  the  executrix  of  S.,  colluding  with 
W.  and  other  interested  parties,  applied  to  the  Bank  of  England  to  have 
part  of  the  stock  transferred  to  the  residuary  legatee,  upon  the  represen- 
tation that  there  was  no  child  of  W.  The  Bank  consented  to  the  transfer, 
but  took  a  bond  of  indemnity,  containing  recitals  from  which  it  appeared 
that  they  had  notice  of  the  will,  and  of  the  appropriation  of  the  legacies. 
The  stock  in  question  was  transferred  to  the  residuary  legatee,  and  ulti- 
mately sold  out.  Held,  that  the  Bank  was  not  liable  for  the  misapplication 
of  the  siock.—Humherttone  v.  Chasey  2  Y.  &  Col.  209. 
2*  The  Bank  stands  in  relation  to  stock  as  a  depository  of  goods  in  relation 
to  the  goods.  The  Bank,  therefore,  can  only  be  made  responsible  for  a 
transfer  of  stock  after  distinct  notice  given  to  them  of  an  existing  claim 
upon  the  stock. — Humberstone  v.  Chase,  2  Y.  &  Col.  209. 
DEVISE  OF  TRUST. 

Trustee,  after  devising  certain  real  estates  to  certain  persons,  gave  and  de- 
vised all  his  real  estates,  not  before  disposed  of  by  his  wiU,  to  A.  B  ,  his 
heirs,  executors,  administrators,  and  assigns,  according  to  the  tenure  and 
nature  thereof  respectively,  to  and  for  his  and  their  own  use  and  benefit : 
Held,  that  under  this  devise  the  trust  estate  passed. — Bambridge  v.  Ash-' 
burton,  2  Y.  &  Col.  347. 
DEVISE,  CONSTRUCTION  OF. 

H.  bequeathed  to  his  nephew  E.  1000/.  sterling,  to  his  nephew  F.  1000/. 
sterling,  to  C.  of  B.  200/.  sterling,  with  remainder  to  his  eldest  daughter, 
in  case  he  should  not  live  to  receive  the  same.  He  gave  to  W.,  son  of  C.  of 
M.,  and  to  his  heirs  male  according  to  their  seniority  in  age,  on  their  re- 
spectively attaining  twenty-one,  all  his  estates  real  and  personal  in  lands, 
houses,  and  tenements  not  hereinbefore  disposed  of;  the  elder  son  surviving 
of  the  said  W.,  and  the  heirs  male  of  his  body  lawfully  begotten,  always  to 
be  preferred  to  the  second  or  younger  son ;  and  in  case  of  the  failure  of 
issue  male  in  the  said  W.  survivinghim,  or  their  dying  unmarried  and  without 
lawful  issue  male  attaining  twenty-one,  then  to  T.,  "brother  of  the  said  W.  and 
his  heirs  male  lawfully  begotten  on  attaining  twenty-one,  the  elder  to  be  pre- 
ferred to  the  younger  J  and  in  case  of  the  death  or  failure  of  the  issue  male  of  the 
said  T.  lawfully  begotten,  and  their  not  attaining  twenty-one,  then  to  their 
right  heirs  for  ever :  and  he  thereby  empowered  the  said  T.,  when  in  posses^ 
sion,  to  charge  or  incumber  the  said  estates  and  properties,  as  a  provision 
for  a  younger  child  or  children  by  him  lawfully  begotten,  with  any  sum 
not  exceeding  3000/.  sterling,  in  such  proportion  as  he  shall  by  deed  or 
will  direct ;  and  for  want  of  such  direction,  or  in  the  event  of  any  of  the 
sons  of  the  said  T.  inheriting  the  said  estates  or  properties,  then  the  said 
3000/.  to  be  equally  divided  between  the  said  younger  children,  be  they 
son  or  sons,  daughter  or  daughters;  and  if  but  one  younger  child,  then  the 
.  entire  said  30Q0/.  tQ  such  only  chUd,  &c.  ^c.    At  the  time  of  the  making 
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of  the  mll^  on  the  26tb  of  April,  1827,  W.  was  living,  and  bad  issue  male 
€i  his  body  two  sons,  C.  H.,  his  second  son,  then  living.  W.,  in  the  will 
nained,  died  on  the  3rd  of  May,  1829,  leaving  C.  H.,  his  eldest  son  and  heir 
at  law,  and  W.  H.,  second  and  only  younger  son,  and  A.  H.,  his  only 
daughter,  him  surviving.  The  testator  died  in  June,  1829.  Upon  these 
facts  found  in  a  special  verdict,  held  that  the  will  gave  an  estate  tail  to  W., 
which  lapsed  by  his  death,  whereupon  an  estate  tail  vested  in  T.,  the  de- 
fendant in  error.— JflcA;  v.  Fethertton,  9  Bli.  N.  S.  237. 
DISCOVERY. 

1.  Bill  of  discovery  does  not  lie  in  aid  of  action  for  personal  tort. — Glynn 
V.  HousioHf  1  Keen,  329. 

2.  Policies  of  insurance  having  been  effected  by  a  certain  firm  on  goods  al- 
leged to  have  been  purchased  and  shipped  by  them  in  September,  1829, 
and  an  action  having  been  brought  on  those  policies,  the  underwriters  filed 
a  bill  of  discovery  against  the  firm,  alleging  that  no  such  purchase  had  been 
made,  and  afterwards  obtained  an  order  to  amend  their  bill,  upon  a  sugges- 
tion, supported  by  affidavit,  that  the  firm  had  not  sufiicient  capital  to  make 
the  purchase.  The  underwriter  has  a  right  to  the  most  extensive  discovery 
relative  to  the  particular  transaction  which  is  impeached,  but  the  Court 
will  interpose  to  prevent  him  from  making  general  inquisitorial  inquiries^ 
Sammi  v.  Solarte,  2  Y.  &  Col.  132. 

DISCOVERY  TENDING  TO  CRIMINATE. 

1 .  A  demurrer  to  a  bOl  for  discovery  in  aid  of  an  action  brought  by  the  plain- 
tiff to  recover  damages  for  an  assault  and  false  imprisonment  was  allowed,, 
the  whole  object  of  the  bill  being  to  obtain  a  discovery  of  matters  which,  if 
established,  would  have  subjected  ihe  defendant  to  penal  consequences.  — 
Gl^fi  V.  Houiton,  I  Keen,  329. 

2.  The  whole  object  of  a  bill  of  discovery  being  criminatory,  a  general  de- 
murrer does  not  cover  too  much,  because  some  of  the  interrogatories,  sepa- 
rately considered,  may  relate  to  matters  not  directly  criminatory.  (Paxton 
V.  Douglas,  16  Ves.  239 ;  Green  v.  Weaver,  1  Sim.  430.)— G/j/n?>  v. 
Houston,  1  Keen,  329. 

DISTRINGAS. 

Distringas  obtained  in  this  Court,  followed  by  proceedings  in  the  Court  of 
Chancery,  discharged  with  costs. —  Williams  v.  Bank  of  England,  2  Y.  & 
Col.  265. 

DIVORCE. 

A  sentence  of  divorce  pronounced  by  a  foreign  Court  cannot  defeat  the  rights 
acquired  by  parties  under  a  marriage  solemnized  in  England.  (See  Soley's 
case,  Russ.  &  Ry.  C.  C.  237.)— K'Cflr%  v.  Decoir,  2  R.  &  M.  614. 

ESTATE  TAIL. 

1 .  A  testator  by  his  will  devises  all  his  real  estate  to  his  executors  for  the  pur- 
poses thereinafter  stated,  and  after  empowering  them  either  to  continue  his 
business  or  to  dispose  of  it,  he  gives  the  profits  of  it  in  the  one  case,  and  the 
interest  of  the  monies  arising  from  the  sale  in  the  other,  and  also  the  inte- 
rest of  ihe  securities  on  which  the  rest  of  his  capital  should  be  invested  to 
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his  daughter  fiir  life,  her  receipt  to  be  a  discharge.  He  &eii  gtves  her  flie 
rents  and  profits  of  all  his  real  estates  daring  her  life,  and  at  her  decease 
he  devises  and  bequeaths  to  her  heirs  all  his  estates  real  and  persoiisl  as 
tenants  in  common :  if  his  daughter  has  but  one  child,  such  child  is  to  pos- 
sess the  whole ;  but  if  she  shoidd  die  without  issue,  then  at  her  decease  he 
gives  certain  legacies.  He  next  directs  all  his  goods  and  efibets  to  be  sold,  his 
said  legacies  to  be  paid,  and  a  sum  invested  sufficient  to  piurcfaase  150/.  a-year, 
which  is  to  be  paid  to  the  husband  of  the  daughter.  He  then  orden  bis 
real  estates  to  be  sold  at  the  decease  of  his  daughter,  or  at  the  decease  of 
his  brothers  and  sisters,  according  as  a  particular  event  may  turn  out,  and 
he  gives  over  to  certain  persons  all  the  residue  of  his  personal  estate,  in- 
cluding the  proceeds  of  the  sale  of  the  real  estates  when  sold,  and  the  rents 
of  them  until  they  are  sold.  The  daughter  died  without  having  had  issue. 
Held  that  the  daughter  took  an  estate  tail  in  the  freeliolds;  (Jison  v. 
Wright,  2  Bligh.  1 ;)  that  the  real  and  personal  estate  being  given  over 
together,  she  took^  the  personal  estate  absdutely ;  that  the  annuity  of  150/. 
was  charged  both  on  the  real  and  personal  estate.  (See  Campbell  v. 
Harding,  Malcolm  v.  Taylor,  2  R.  &  M.  390--416,)--I>kii/c  v.  Itjoer, 
2R.  &M.557. 
2.  I,  J.  H.,  bequeath  to  my  nephew  £.  1000/.  sterling;  to  my  nephew  F. 
1000/.  steriing;  to  C.  of  B.  200/.  BterMng,  with  remainder  to  his  eldest 
daughter,  in  case  he  shall  not  live  to  receive  the  same :  I  give,  &c.  to  W. 
son  of  C^  of  M.,  and  to  his  heirs  male  according  to  their  seniority  hi  age, 
on  their  respectively  attaining  twenty-one,  all  my  estates  real  and  personal  in 
lands,  houses,  and  tenements  not  hereinbefore  disposed  of;  the  elder  son  sur- 
viving of  the  said  W.and  the  heirs  male  of  his  body  lawfully  begotten  always 
to  be  preferred  to  the  second  or  younger  son ;  and  in  case  of  the  Mure  of 
issue  male  in  the  said  W.  surviving  him,  or  their  dying  unmarried  and 
without  lawful  issue  male  attaining  twenty-one,  then  to  T.,  brother  of  the  ^ 
said  W.,  and  his  heirs  male  lawfully  begotten  on  attaining  twenty-one,  the 
elder  to  be  preferred  to  the  younger;  and  in  case  of  the  death  or  failure  of 
the  issue  male  of  the  said  T.  lawfully  begotten,  and  their  not  attaining 
twenty-one,  then  to  my  right  heirs  for  ever :  and  I  do  hereby  empower  the 
said  T.,  when  in  possession,  to  charge  and  encumber  the  said  estates  and 
properties,  as  a  provision  for  a  younger  child  or  children  by  him  lawfully 
begotten,  with  any  sum  not  exceeding  3000/.  sterling,  in  such  proportions 
as  he  shall  by  deed  or  will  direct ;  and  for  want  of  such  direction,  or  in  the 
event  of  any  of  the  sons  of  the  said  T.  inheriting  the  said  estates  or'  pro- 
perties, then  said  3000/.  to  be  equally  divided  between  said  younger  chil' 
dren,  be  they  son  or  sons,  daughter  or  daughters ;  and  if  but  one  younger 
child,  then  the  entire  said  3000/.  to  such  only  child,  &c.  &c. 

At  the  time  of  the  making  of  the  will,  on  the  26th  of  April,  1827,  W. 
was  living,  and  had  issue  nude  of  his  body  two  sons,  C,  the  lessor  of  the 
plaintiff,  his  eldest  son,  and  W.  H.,  his  second  son,  then  living.  W.,  in  the 
will  named,  died  on  the  3rd  of  May,  1829,  leaving  C.  H.,  hiseldwtton 
and  heir  at  law,  and  W.  H.,  second  and  only  younger  son,  and  A.  H.,  his 
only  daughter,  him  surviving.    The  testator  died  in  Jime,  1829.    Upon 
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theie  facts  found  in  a  special  verdict,  held  that  the  wiU  gave  an  estate  tail 
to  W.,  which  lapsed  by  his  death ;  whereupon  an  estate  tail  vested  iB  T., 
the  defendant  in  error^ — Jack  v.  Fetherston,  9  Bli.  N.  S.  237. 

EVIDENCE  GENERALLY. 

1.  The  testimony  of  one  witness,  though  uncorroborated  by  circumstances, 
is  a  sufficient  ground  for  a  decree,  if  the  answer  deny  the  fact  upon  belief 
only,  although  the  answer  be  positive,  and  there  are  no  other  means  of  con- 
tradicting the  fact.— Ht/gAw  v.  Gamer,  2  Y.  &  Col.  328, 

2.  A  terrier  without  date,  and  bearing  the  signatures  of  various  persons, 
having  no  addition  or  designation  affixed  to  their  names,  is  admissible  in 
evidence  on  behalf  of  the  vicar,  if  produced  under  circumstances  showing 
it  to  be  a  genuine  document. — Hall  v.  Farmer,  2  Y.  &  Col.  145. 

3.  In  a  bill,  to  which  a  plea  of  purchase  for  valuable  consideration  without 
notice  might  be  pleaded,  it  is  not  necessary  to  chaige  notice ;  it  is  suffi- 
cient for  him  to  charge  it  generally,  without  averring  &cts  as  evidence  of 
the  charge.  Therefore,  under  a  general  charge  of  notice,  evidence  of  par- 
ticular facts  and  conversations  may  be  given. — Hughes  v.  Garner,  2  Y.  & 
Col.  328. 

EVIDENCE,  PRESUMPTIVE. 

Upon  a  bill  of  discovery  in  aid  of  a  defence  at  kw,  and  an  injunction  to  re- 
strain the  proceedings  at  law,  the  Court  will  not  dissolve  the  injunction  be- 
fore the  coming  in  of  the  defendant's  answer,  upon  presumptive  evidence 
of  his  death,,  if  that  evidence,  though  strong,  be  qualified  by  circumstances 
tending  to  a  contrary  conclusion* — Jansonv,  Solarie,  2  Y.  &  Col.  127. 

EVIDENCE  AGAINST  ANSWER. 

Answer  read  as  an  affidavit,  and  affidavit  admitted  to  contradict  the  answer 
upon  that  fact— Jawwn  v.  Solarte,  2  Y.  &  Col.  127. 

EVIDENCE  TO  EXPOUND  WILL. 

1 .  A  testatrix  by  a  codicil  gave  to  A.  and  M.  "  £50  each  of  bank  long  annui- 
ties, now  standing  in  my  name.'*  At  the  date  of  the  codicil  and  at  her 
death,  she  possessed  long  annuities  sufficient  to  answer  this  bequest  speci- 
fically, but  not  also  to  satisfy  certain  legacies  charged  by  the  other  testa- 
mentary papers  upon  the  same  stock.  Evidence  as  to  the  state  and  value 
of  the  testatrix's  property  in  the  funds  at  those  respective  times  was  ad- 
mitted ;  and  on  the  effect  of  that  evidence,  and  the  language  of  the  testa- 
mentary papers,  taken  together,  the  bequests  to  A.  and  M.  were  held  not  to 
be  specific  but  pecuniary. — (Fonereau  v.  Poyntz,  1  Bro.  C,  C.  472.)  Boys 
V.  Williams,  2  R.  &  M.  689. 

2.  Where  the  intention  to  dispose  was  clearly  expressed  on  the  face  of  the 
will,  and  parol  evidence  was  tendered  for  the  purpose  of  showing  that  the 
testatrix  had  mistaken  the  amount  of  Che  property  which  she  was  capable 
of  bequeathing,  supposing  certain  property  in  which  she  had  only  a  life  in- 
terest to  be  her  own,  and  that  a  legatee  under  the  will,  who  also  took  an 
interest  in  such  supposed  absolute  property  under  a  settlement  made  by 
the  testfttrix,  ought,  in  order  to  enlarge  the  residuary  bequest,  to  be  put  to 
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his  election,  such  evidence  was  held  to  be  inadmissible.— -C/emen/son  v. 
Qendy,  1  Keen,  309. 

EXCHANGE  OF  LANDS. 

An  exchange  of  lands,  or  an  exchange  of  lands  where  a  sum  of  money  forms 
part  of  the  consideration  by  way  of  equality  of  exchange,  is  not  within  1 
Will.  4,  c.  60.— Tttrwer  v.  EdgeUy  1  Keen,  502. 

EXECUTORY  DEVISE. 

Devise  of  freehold  and  leasehold  estate  to  A.  and  B.  as  tenants  in  common ; 
and  if  either  of  tliem  should  die  without  leaving  issue,  then  as  to  the  share 
of  such  of  them  as  should  so  die  without  issue  as  aforesaid,  to  the  use  of  the 
survivors  of  them,  the  said  A.  and  B.,  and  the  heirs  of  his  body;  and  in 
case  both  of  them  should  die  without  issue  of  his  or  their  body  or  bodies, 
then  to  the  use  of  C.  for  life,  with  remainder  to  the  trustees  to  preserve,  &c. 
and  divers  remainders  over :  Held,  that  the  limitation  to  the  survivor  was 
a  good  limitation  by  way  of  executory  devise,  that  by  the  word  "issue*'  in 
the  succeeding  clause,  the  testator  intended  such  issue  as  were  to  take  under 
the  prior  limitation,  and  that  consequently  the  limitation  over  to  C.  was  not 
too  remote. — Radford  v.  Radford,  1  Keen,  486. 

EXECUTOR,  GENERALLY. 

1.  Trustees  and  executors  who,  for  upwards  of  a  year  after  their  testator's 
death,  allowed  a  considerable  portion  of  the  assets  to  lie  unproductive  in  the 
hands  of  a  banker  who  failed,  were  under  the  circumstances  charged  with 
the  loss.— A%/cT.  Moyle,  2  R.  &  M.  710. 

2.  Where  one  of  two  executors  was  a  partner  with  the  testator,  the  residuary 
legatees  may  sustain  a  bill  for  an  account  of  the  partnership  transactions 
against  the  executor,  though  collusion  between  them  is  neither  charged  nor 
proved. — Cropper  v.  Knapman,  2  Y.  &  Col.  338. 

3.  Although  the  bank  is  bound  to  allow  the  transfer  to  or  by  the  executor  of 
stock  specifically  bequeathed,  if  the  executor  has  not  assented  to  the  legac}', 
yet  it  does  not  follow  that,  if  he  has  assented  to  the  legacy,  the  bank 
is  bound  to  transfer  it  to  the  legatee. — Humhentone  v.  Chase,  2  Y.  &  Col, 
209. 

4.  Testator  having  devised  a  real  estate  to  his  three  executors,  upon  trust  to 
sell  and  apply  the  produce  of  the  sale  as  part  of  his  personalty,  and  having 
given  to  one  of  his  executors  an  option  to  purchase  the  estate  at  a  certain 
price,  the  two  other  executors  conveyed  it  to  him,  and  joined  in  a  receipt 
for  the  purchase-money.  The  purchase-money  was,  in  fact,  not  paid,  and 
afterwards  the  third  executor  became  bankrupt.  Held,  that  the  two  other 
executors  were  answerable  to  the  residuary  legatee  for  the  deficiency. — 
Gregory  v.  Gregory,  2  Y.  &  Col.  313. 

EXECUTORS  BENEFICIALLY  INTERESTED. 

1.  A  testatrix  bequeathed  all  her  personal  property  to  C,  whom  she'appointed 
one  of  her  executors,  to  his  own  use  and  benefit  for  ever,  trusting  and 
wholly  confiding  in  his  honor  that  he  would  act  in  strict  conformity  with 
her  wishes.    On  the  same  day  on  which  she  made  her  will,  she  executed 


Equity.  809 

a  testamentary  paper  by  which  she  gave  several  annuities  and  legacies,  and, 
among  others,  a  legacy  to  the  person  who  was  her  sole  next  of  kin.  Held, 
that  C.  took  no  beneficial  interest,  but  as  a  trustee  of  the  residue  for  the 
next  of  kin. —  Wood.y.  Cox,  1  Keen,  317. 

2.  A  testator  gave  a  legacy  of  £500  to  his  wife,  and  after  her  decease  to 
G.  W.,  and  if  G.  W.  should  die  in  her  lifetime,  to  such  person  or  persons 
as  he  should  by  will  appoint ;  and  in  default  of  appointment,  after  the 
death  of  his  wife,  to  the  executors  and  administrators  of  G.  W.  absolutely. 
G.  W.  died,  having  made  a  will  by  which  he  appointed  an  executor,  but 
made  no  appointment  of  the  legacy.  Held,  the  executor  took  no  beneficial 
interest  in  the  legacy. — Stock  v.  Dodsley,  1  Keen,  325. 

EXONERATION  OF  PERSONAL  ESTATE. 

By  settlement  in  consideration  of  wife's  fortune,  N.  the  settlor,  conveyed  lands 
in  trust  upon  usual  limitations,  with  terms  for  raising  portions  for  younger 
children,  with  proviso  for  cesser  of  terms  on  satisfying,  &c.  It  then  de- 
clared, that  the  lands  shall  be  charged  with  the  several  sums  due  for  the 
portions  of  brothers,  &c.  of  N.  (according  to  his  father's  settlement)  and 
with  judgments  and  bonds  set  forth  in  a  schedule  to  the  deed,  and  amount- 
ing to  £12,700.  The  deed  contained  the  usual  covenants  for  title.  In 
covenant  against  incumbrances  were  the  following  exceptions: — '* Other 
than  and  except  the  jointure  of  £700  for  N/s  mother,"  and  "  the  several 
sums  due  by  judgments,"  &c.  <Hhe  £12,700,"  and  also, "  except  the  £l5,00b 
(above  mentioned)  of  all  and  every  of  which  the  said  lands  are  hereby 
charged."  Some  of  the  debts  in  the  schedule  were  those  of  N.  and  some  of 
his  father.  N.  by  will  directed  that  a  judgment  on  bond  to  A.  B.  (men- 
tioned in  the  above  schedule,)  should  be  satisfied  by  his  executors,  the  same 
having  been  paid.  He  died  in  1828,  having  paid  off  part  of  the  £15,000, 
and  some  of  his  father's  debts  and  of  his  own,  in  ease  of  his  settled  estates. 
Held,  reversing  decree  below,  that  debts  in  schedule  and  residue  of  £15,000 
were  a  charge  on  lands  which  were  declared  to  be  a  primary  fund  for 
payment  thereof,  and  that  personal  estate  was  exempt. — Vandeleur  v.  Van- 
deleur,  9  Bli.  N.  S.  157. 

FAILURE  OF  BANKERS.    See  also  Investment. 

A  receiver,  in  order  to  obtain  sureties,  enters  into  an  agreement  with  them, 
that  A.  the  partner  of  one  of  the  sureties,  shall  attend  upon  the  receipt  of 
the  rents  of  the  estates,  and  that  they  shall  be  paid  into  a  bank  at  L.,  in 
the  name  of  the  sureties ;  and  that  all  monies  to  be  applied  for  the  pur- 
poses of  the  receivership  shall  be  drawn  for  by  checks  prepared  and  writ- 
ten by  A.  and  signed  by  the  receiver.  This  agreement  having  been  acted 
upon,  the  bank  at  L.  failed,  and  a  loss  was  sustained.  The  account  was 
then  transferred  to  another  bank,  mider  the  same  agreement,  when  another 
loss  ensued  by  failure  of  the  bankers.  Held,  upon  petition,  that  the  re- 
ceiver was  responsible  for  the  amount  of  losses,  &c. —  White  v*  Eaughy 
9Bli.N.S.  181. 

FEES. 

Fees  to  bo  taken  in  master's  office.     General  Order,  23rd  February,  1837, 1 
Keen,  i.  to  vii. 

VOL.  XVIII.  p 
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FELLOWSHIP. 

1.  A  person  who  endows  a  close  fellowship  in  a  collegfe  camprifiing  ofber 
feHowships  of  an  older  foundation,  wfll  be  presumed  to  be  generally  conu- 
sant of  the  statutes  and  rules  of  the  college,  and  to  mean  that  hfs  fellow 
shall  be  subjeet  to  Ibe  same  prorkions  with  reqsect  to  election  and  admis- 
sion as  the  other  fellows,  except  in  so  fiur  as  those  provisions  are  con- 
trolled by  the  express  terms  of  the  endowment.*— £ap.  Inge^  re  HaU,  2 
R.&M.  590. 

2.  Under  a  deed  of  endowment,  directmg  that  the  master  and  fellows  of  a 
college  shall  elect  into  the  fellowship  thereby  created  and  annexed  to  the 
college,  a  native  of  a  particular  town,  "  if  any  such  shall  be  found  able 
within  the  university,"  the  master  and  fellows  may  examine  a  candidate 
for  such  fellowship,  who  is  duly  qualified  by  birth,  with  a  view  to  ascertain 
that  he  is  "  able ;"  and,  if  he  is  not  found  "  able,*'  may  elect  another  can- 
didate, who,  without  the  qualification  of  birth,  possesses  the  requisite 
"ability."— &p.  4-  re  St.  JohrCs  College,  Cambridge,  2  R.  &  M.  (503. 

FINES  ON  RENEWAL. 

A  testatoir  being  seised  in  fee  of  a  farm  in  the  parish  of  A.,  and  being  also 
possessed  of  a  lease  for  Uvea  of  the  reetorial  tithes  of  that  parish,  devised 
the  farm  to  his  nephews  in  tail-mde,  and  the  lease  to  his  brother  J.,  his 
executors,  administrators,  and  assigns^  upon  condition  that  J.,  bis  execu- 
fors,  &c.  owners  or  occupiers  of  the  said  parsonage^  tithes,  and  premises, 
should,  at  all  times  after  his  deeease,  free  and  discharge  his  said  fsam.  from 
all  manner  of  tithes  which  lAicmld  be  payable  out  of  the  same  to  the  said 
owner  or  occupier  of  the  parsonage  and  tithes  aforesaid.  J.  survived  the 
testator,  and  devised  his  interest  in  the  lease  to  bis  four  sons,  who  took 
several  renewals,  and  in  1782  assigned  the  existing  lease,  for  a  valuable 
consideratidn,  to  A.  B.,  With  notice  of  the  tmsts  of  the  will :  Held,  that  a 
party  to  whom  the  tithes  were  bequeathed  by  the  will  of  A.  B.,  and  who 
took  a  renewal  of  the  lease  in  1817,  held  a  renewed  lease  upon  the  trusts 
of  the  will,  and  consequently  had  no  title  to  the  tithes  of  the  farm,  and 
that  the  owner  of  the  farm  was  not  bound  to  contribute  to  the  fines  of 
renewal.—  Webb  v.  Lvgar,  2  Y.  &  Col.  247. 

FOREIGN  LAWS. 

1.  Refusal  to  pay,  imless  followed  by  a  cessation  of  payment,  is  not  sufficient 
to  establish  the  "  ouvertnre  de  la  falUite/*  under  the  441st  article  of  the 
Code  de  Commerce  of  France;  and  a  suspension  of  payment  does  not 
necessarily  amount  to  a  cessation  within  the  terms  of  that  article ;  but  as  a 
general  stoppage  of  pa3rments  necessarily  amounts  to  a  refusal  at  the 
time,  if  such  stoppage  has  taken  place,  the  "  ouverture  de  la  faillite''  may 
be  carried  back  to  the  time  of  the  antecedent  refusal. 

Where  a  house  in  the  Mauritius  carried  on  trade  in  copartnership  witli 
one  in  London,  and  suspended  its  payments  in  consequence  of  the  stoppage 
of  the  London  house,  though  not  till  some  time  after  the  arrival  of  intel- 
ligence of  such  stoppage,  the  Judicial  Committee  (affirming  the  judgment 
of  the  Court  in  the  first  instance,  and  the  supreme  Court  in  the  island), 
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refhsed  to  cany  back  the  date  of  the  "  ourerture  de  la  fidllite"  to  the 
failcite  of  the  London  house,  but  held  it  fixed  only  from  the  period  of  the 
actual  stoppage  of  payments  in  the  iAend.-^D* Epiny  v.  Cockerell,  1  MoOre, 
P.  C.  103. . 

2.  A  sentence  of  divorce  pronounced  by  a  foreign  Court  cannot  defeat  the 
rights  acquired  by  parties  under  a  marriage  solemnized  in  England.  [See 
Loley's  ease,  Russ.  &  Ry.  C.  C.  237.]— M*  Corf  Ay  v.  Decaix,  2  R.  &  M. 
614. 

3.  Afler  the  marriage  of  a  female  ward,  a  settlement  is  made,  under  the  direc- 
tion of  the  Court,  for  the  benefit  of  the  wife  and  children  of  the  marriage,  of  a 
moiety  of  a  plantation  in  Demerara,  of  which  the  wife  was  seised  in  fee  at 
the  time  of  the  marriage ;  the  husband  and  wife  afterwards  mortgage  the 
estate  to  persons  having  full  notice  of  the  settlement :  by  the  law  of  De- 
merara, the  settlement  was  a  nullity,  and  in  no  manner  affected  the  rights 
and  powers  of  the  husband  and  wife  over  the  estate  :  Held,  that  the  mort- 
gage  is  valid,  the  equity  of  the  wife  and  children  attacliing  only  upon  the 
person  of  the  husband. — Martin  v.  Martin,  2  R.  &  M.  807, 

FRAUD. 

1.  A  security  which  has  been  given  to  an  attorney  by  his  client  for  a  debt 
really  due,  or  as  a  reward  for  services  already  rendered,  will  not  be  set  aside 
in  equity.— CAe^/yn  v.  Dalby,  2  Y.  &  Col.  170. 

2.  C.  for  many  years  employed  D.  as  his  attorney,  and  in  the  course  of  those 
years  became  largely  indebted  to  D.  for  business  done  and  money  lent. 
From  time  to  time  D.  delivered  accounts  to  C,  but  received  no  payments 
of  any  considerable  amount  from  his  client.  C.  afterwards  employed  other 
attomies.  Ultimately  C.  being  threatened  with  an  execution  by  a  judg- 
ment creditor,  applied  to  D.  for  his  assistance,  who  procured  the  money  for 
him  by  way  of  mortgage,  but  stipulated  that  the  mortgage  should  stand 
as  a  security  for  his  own  debt,  as  well  as  the  judgment  debt.  C.  having 
assented  to  this  arrangement,  executed  the  mortgage  deed,  and  also  a  deed 
of  trust  of  even  date,  which  was  prepared  jointly  by  D.  and  the  attomies 
of  C,  by  which  it  was  agreed  that  the  mortgage  should  stand  as  a  security 
for  the  amount  of  D.'s  debt,  to  be  settled  by  arbitration,  and  that  in  such 
settlement  no  prejudice  should  arise  to  D.  by  reason  of  the  lapse  of  time : 
field,  that  this  transaction  did  not  amount  to  the  receiving  of  a  gratuity 
by  an  attorney  from  his  client,  and  consequently,  in  the  absence  of  fraud, 
was  sustainable  in  a  Court  of  Equity. — Cheslyn  v.  Dfl%,  2Y.&  Col.  170. 

3.  When  a  person  agrees  to  give  up  his  claim  to  property  in  favour  of  an- 
other, such  agreement  is  void  if  he  was  ignorant  of  his  rights,  and  of  the 
value  of  the  property ;  especially  if  the  party  with  whom  he  dealt  pos- 
sessed better  information  of  the  subject.  (Cocking  v.  Pratt,  1  Ves.  400.] 
--McCarthy  v.  Becaix,  2  R.  &  M.  614. 

GENERAL  ORDER. 

Where  the  defendant  had  neglected  to  take  advantage  of  the  default  of  the 
plaintifi^  until  the  plaintiff  served  a  subpoena  to  rejoin,  and  sued  out  a 
comfmsdon,  and  the  defendant  moved  to  dismiss  the  bill  for  want  of  pro- 

p2 
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/  secution,  on  affidavit  that  the  cause  was  not  set  down  for  hearing,  and  that 
no  rules  were  taken  out  to  produce  witnesses,  or  pass  puhlication,  the  case 
was  held  to  he  within  the  17th  New  Order  of  1831,  and  the  plaintifTwas 
ordered  to  ^peed  the  cause,  hut  defendant  was  not  allowed  costs  of  the 
application. — White  v.  Smith,  1  Keen,  381. 

HEARING. 

Where  the  defendant  had  presented  a  petition  to  the  Lord  Chancellor  to  have 
a  demurrer  set  down  to  be  heard  before  the  Vice-Chancellor,  and  before 
the  order  was  obtained  upon  it,  the  plaintiff,  who  knew  of  the  application 
made  by  the  defendant,  presented  a  petition  to  the  Master  of  the  Rolls  to 
have  the  demurrer  heard  in  his  Court,  and  obtained  an  order  upon  that 
petition,  the  plaintiff  was  held  to  be  entitled  to  his  order. — Man^  v.  Wil- 
liams, 1  Keen,  582. 

HUSBAND  AND  WIFE. 

1.  Although  the  husband  of  an  administratrix  may  have  become  liable  to 
make  good  to  the  next  of  kin  of  the  intestate  the  assets  received  by  him- 
self or  his  wife  during  the  coverture,  yet  if  the  husband,  at  his  death, 
makes  his  wife  his  executrix,  and  she  possesses  assets  more  than  sufficient 
to  answer  the  demands  of  the  next  of  kin,  after  paying  the  other  debts,  the 
estate  of  the  husband  is  discharged ;  and  therefore  the  next  of  kin  cannot 
sue  an  administrator  cum  teitamento  annexo  of  the  husband. —  Tyler  v.  . 
Be//,  2  M.  &  C.  89. 

2.  The  bill  of  the  husband  and  wife,  where  it  seeks  relief  in  favgur  of  the 
husband  to  tlie  prejudice  of  the  wife's  interest,  is  considered  by  the  Court 
as  the  bill  of  the  husband  alone.  In  such  a  case,  the  proper  course  is  Xo 
make  the  wife  a  defendant.  If  there  were  no  deed,  and  it  was  simply  the 
case  of  a  wife  consenting  that  the  husband  should  receive  money  which 
was  given  to  her,  then  the  wife's  consent  in  Court  would  be  sufficient, 
without  altering  the  form  of  the  pleadings. — Ilanrott  v*  Cadwallader, 
2  R.  &  M.  545. 

3.  (Her  power  to  bind  separate  estate,)  A  testator  devised  and  bequeathed 
certain  copyhold  and  leasehold  estates  to  trustees,  upon  trust  to  pay  the 
rents  and  profits  to  M.  A.  for  her  life,  to  her  separate  use,  and  without 
power  of  anticipation ;  and  a  testatrix  gave  certain  freehold  estates  to 
trustees  in  trust  for  the  same  M.  A.  for  life,  to  her  separate  use,  and  with- 
out power  of  anticipation. 

M.  A.  was  a  feme  sole  at  the  date  of  the  testator's  will  and  of  his 
.  death.  She  was  also  a.  feme  sole  at  the  date  of  the  testatrix's  will,  but  she 
was  married  at  the  death  of  the  testatrix. 

M.  A.  joined  with  her  husband  in  granting  annuities  to  the  plaintiff, 
charged  upon  the  estates  bequeathed  by  the  testator  and  the  estates  de- 
vised by  the  testatrix. 

On  the  insolvency  of  the  husband,  a  bill  was  filed  by  the  plaintiff  to 
have  the  annuities  paid  out  of  the  estates,  and,  upon  motion  for  an  injunc- 
tion and  receiver,  the  Court  granted  the  motion  as  to  the  estates  devised 
by  the  testator,  but  not  as  to  those  devised  by  the  testatrix,  on  the  ground 
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that  the  rents  of  the  former  estates  ought  to  be  secured  till  the  question  in 
the*  cause  could  be  determined,  which  could  not  be  decided  on  an  inter- 
locutory motion. — Tullett  v.  Armstrong,  1  Keen,  428. 

4.  (Marital  rights.)  Quare,  whether,  notwitlistanding  the  case  ofDavies 
V.  Thomycroft,  6  Sim.  420,  a  tnist  for  the  separate  use  of  a  single  woman 
is  valid  against  an  after-taken  husband. — Maber  v.  Hohbs,  2  Y.  &  Col. 
317. 

5.  (Same,)  £.  B.,  a  single  woman,  transferred  certain  stock,  her  property, 
into  the  joint  names  of  herself  and  two  trustees ;  and  on  the  day  of  the 
transfer,  she  and  the  trustees,  without  reference  to  any  marriage  on  her 
part,  executed  an  indenture,  by  which  it  was  declared  that  the  trustees 
should  hold  the  property  in  trust  to  pay  the  dividends  to  £.  B.  for  her  life, 
for  her  sole  and  separate  use,  independent  of  any  husband  she  might 
marry ;  and,  after  her  death,  upon  such  trusts  as  E.  B.  should  by  will,  not- 
withstanding her  coverture,  appoint ;  and  in  default  of  such  appointment, 
in  trust  for  £.  B.,  her  executors,  administrators,  and  assigns.  E.  B.  after- 
wards married,  and  by  a  deed,  reciting  the  settlement,  and  executed  by 
her  husband  and  herself,  she,  by  the  direction  of  her  husband,  assigned 

.  the  dividends  of  the  stock  in  trust  for  the  punctual  payment  of  an  an- 
nuity granted  by  the  husband :  Held,  that  whether  or  not,  under  the  deed 
of  settlement,  the  wife  had  power  to  make  this  assignment,  the  husband 
having  joined  in  the  deed  of  assignment,  was  a  confirmation  of  the  deed 
of  settlement,  and  consequently  the  assignment  by  wife  was  valid.— ^5.  C 

INDEMNITY. 

S.  made  a  specific  bequest  of  the  dividends  of  certain  stock  to  W.  and  his 
wife,  for  their  lives ;  the  principal,  after  the  decease  of  the  survivor  of 
them,  to  go  to  such  of  his  children  as  should  attain  twenty-one ;  and,  in 
default  of  such  children,  to  sink  into  the  residue.  Upon  the  death  of  the 
testatrix,  the  various  bequests  of  the  will  were  appropriated  to  the  respec- 
tive legatees,  and  W.  regularly  received  his  dividends,  the  principal  stqck 
still  standing  in  the  name  of  the  testatrix.  Afterwards  the  wife  of  W. 
died,  leaving  one  child  by  W.  In  consequence  of  this  event,  the  exe- 
cutrix of  S.,  colluding  with  W.  and  other  interested  parties,  applied  to  the 
Bank  of  England  to  have  part  of  the  stock  transferred  to  the  tesiduary 
legatee,  upon  the  representation  that  there  was  no  child  of  W.  The  bank 
consented  to  the  transfer,  but  took  a  bond  of  indemnity,  containing  re- 
citals, from  which  it  appeared  that  they  had  notice  of  the  will,  and  of  the 
appropriation  of  the  legacies.  The  stock  in  question  was  transferred  to 
the  residuary  legatee,  and  ultimately  sold  out :  Held,  that  the  bank  was 
not  liable  for  the  misapplication  of  the  stock. — Humberslone  v.  Chase,  2 
Y.  &  Col.  209. 

INFANT. 

1.  (Generally.)  The  testator  gave  legacies  out  of  a  sum  of  stock  to  the 
grand  children  named  in  his  will,  on  their  attaining  the  age  of  twenty-one, 
and  if  any  of  them  should  die  under  twenty-one,  their  portion  to  be  equally 
divided  among  such  of  them  as  should  attain  twenty-one ;  but  if  the  whole 
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of  luB  said  grandchildreu  should  die  under  that  age,  then  he  gave  the  inter- 
est of  the  sum  of  stock  to  the  father  of  the  sdd  grandchildren,  for  his  life, 
and  after  his  decease  the  principal,  as  therein  mentioned :  Held,  that  the 
grandchildren  were  entitled  to  the  interest  during  their  minority. — "ELoddy 
y.  DaweSf  J  Keen,  362. 

2.  {Residing  abroad — Maintenance.)  It  appearing  that  an  infant  watd  of 
Court  had  been  sent  abroad,  in  consequence  of  the  advice  of  medical  men 
that  the  infant's  removal  to  a  milder  climate  was  necessary  for  his  health, 
the  Court  granted  a  reference  to  approve  of  a  plan  for  the  infant's  mainte- 
nance and  education  out  of  the  jurisdiction,  but  limited  the  allowance  to 
be  made  to  one  year. —  Wyndham  v.  Ennismore,  1  Keen,  467. 

3.  (Same.)  The  Court  will  not  make  an  order,  permitting  its  in&nt  wards 
to  be  removed'  out  of  the  jurisdiction,  with  a  view  to  their  residing  perma- 
nently abroad,  except  in  a  case  of  imperative  necessity ;  as^  where  it  is 
clearly  proved  that  a  constant  residence  in  a  warmer  climate  is  absolutely 
essential  to  their  health. 

Such  an  order^if  made,  ought  to  comprise  a  scheme  for  the  education 
of  the  infants,  as  well  as  a  provision  for  informing  the  Court  from  time  to 
time  of  their  progress  and  condition,  and  an  undertaking  to  bring  them 
within  the  jurisdiction  when  required. —  Campbell  v.  Mackay,  2  M.  &  C.  31. 
i.  {Suits  on  behalf  of.)  Of  several  suits  on  behalf  of  infants,  the  Court  will 
-prefer  that  suit  which  is  capable,  from  its  frame,  of  being  most  beneficially 
prosecuted;  nptwithstanding  that  in  point  of  form  the  relief  sought  by 
another  is  more  extensive. — Campbell  v.  Campbell,  2  M.  &  C.  25. 

IGNOEANCE  OF  RIGHTS, 

Where  a  person  agrees  to  give  up  his  claim  to  property  in  favour  of  another, 
such  agreement  is  void,  if  he  was  ignorant  of  his  rights,  and  of  the  value  of 
the  property ;  especially  if  the  party  with  whom  he  dealt  possessed  better 
information  on  the  subject.  (Cocking  v.  Fratt;  1  Yes.  400.)— M'Car% 
V.  J>ecaix,2R.&M.  614. 

INJUNCTION. 

1.  An  injunction  granted,  on  information  and  bill,  upon  the  ground  of  public 
nuisance,  to  restrain  the  magistrates  of  a  county  fron  cutting  the  timbers 
supporting  the  roadway  of  a  bridge,  which  timbers  and  roadway,  at  the 
place  proposed  to  be  cut,  were  within  their  jurisdiction,  but  of  which  the 
other  extremity  was  within  the  jurisdiction  of  a  different  county.  (Box  v. 
Allen,  1  Dick.  49;  Attorney-General  v.  Johnson,  2  Wils.  C.  C.  87.)— 
Attorney-General  v.  Forbes,  2  M.  &  C.  123. 

2.  Upon  a  bill  of  discovery  in  aid  of  a  defence  at  law,  and  an  injunction  to 
restrain  the  proceedings  at  law,  the  Court  will  not  dissolve  the  injunction 
before  the  coming  in  of  the  defendant's  answer,  upon  presumptive  evidence 
of  his  death,  if  that  evidence,  though  strong,  be  qualified  by  circumstances 
tending  to  a  contrary  conclusion. — Janson  v.  Solarte,  2  Y.  &  Coll.  127. 

8.  An  injunction  was  granted  to  restrain  the  plaintiff  from  prosecuting  a  suit 
not  brought  to  a  hearing  in  Ireland,  the  subject-matter  of  the  suit  being 
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the  same  as  that  of  a  mii  instituted  in  this  Court,  and  in  which  this  Court 
had  pronounced  a  decree,  refusing  the  relief  sought  by  the  plaintiff. — Booth 
V.  Leycester,  I  Keen,  579. 

4.  A  Court  of  Equity  will  not,  at  the  instance  of  a  shareholder,  restrain  a 
joint  stock  company  incorporated  by  acts  of  parliament,  which  prescribe 
its  constitution  and  objects,  from  applying  in  its  corporate  eapaeity  to  par- 
liament, abd  from  using  its  corporate  seal  and  resources  to  obtain  the 
sanction,  of  the  legislature  to  the  re-modelling  of  its  c<»istitution,  or  to  a 
material  alteration  and  extension  of  its  object;  and  powers.-— fFans  v. 
Grand  Junction  Water  Company,  2  R.  i^  M.  470. 

5.  An  injunction  to  restrain  the  Grand  Junction  Waterworks  Company 
from  applying  to  parliament  for  an  act  authorizing  the  Company  to  pro- 
cure its  supply  of  water  by  means  of  an  aqueduct  from  the  river  Colne  in- 
step of  the  Thames,  as  autl^orized  by  the  existing  acts  under  which  it  was 
inooipcHnited,  was  re&sed. —  Ware  v.  Grand  Junction  Water  Company t  2 
E.&M.470. 

6.  Where  defendants,  who  had  been  imprisoned  under  an  attachment,  which 
was  afterwards  set  aside  finr  irr^[ularity,  commenced  actitms  against  the 
plaintifiis  to  recover  damages  for  fiilse  imprisonment,  the  Court  stayed  the 
actions,  on  the  terms  of  the  plainti&  paying  to  the  defendants  theilr  costs 
at  law,  and  of  the  application  to  stay ;  and  directed  a  ra&renee  with  re- 
spect to  a  proper  compensation  for  the  injury  which  the  defendants  h^d 
suffered.  (Froud  v.  Lawrence,  IJ.  &  W.  655.)— PAi%s  ▼.  Worth,  2 
R.  &  M.  638. 

INSOLVENCY. 

Insolvency  is  a  groupd  upon  wUch  the  Court  will  refuse  specific  performance 
of  an  agreement  to  grant  a  lease,  but  there  must  be  proof  of  general  insol- 
vency; and  a  particular  default  in  the  payment  of  rent  to  the  landlord  of 
the  premises  last  occupied  by  the  person  contracting  for  the  lease,  will  not 
disentitle  him  to  the  performance  of  the  contract,  where  there  is  the  testi- 
mony of  unexception^l^le  witnesses  to  his  resppnsibility. — Neale  v.  MaC" 
kenziCf  I  Keen,  474, 

INSOLVENT'S  DISCHARGE. 

I/nder  the  insolvent  debtors'  acts,  the  insolvent  is  discharged  with  ref^>ect  to 
debts  due  from  him  only  to  the  extent  of  the  sums  stated  by  him  in  his 
schedule.  (Taylor  v.  Buchannan,  4  B.  &  C.  419.)— Barton  v.  Tatersall, 
2  R.  &  M.  541. 

INTERPLEADER. 

1.  A.  deposited  certain  iron  with  B.  and  Co.,  who  were  wharfingers,  and  af- 
terwards directed  them  to  deliver  it  to  C.  C  applied  to  B.  and  Co.  to 
know  the  particulars  of  the  iron  held  by  them  on  his  account ;  and  B.  and 
Co.  then  wrote  a  letter  to  C,  saying  that,  in  compliance  with  his  request, 
they  annexed  a  note  of  the  landing  weights  of  the' iron  transferred  into  his 
name  by  A.,  and  now  held  by  them  (B.  and  Co.),  at  his  (C.'s)  dispo- 
sal.   B.  and  Co.  subsequently  received  notice  from  D.  that  the  iron  be- 
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longed  to  Kitn,  and  that  it  had  been  deposited  witli  A.,  as  an  agent,  for 
sale,  and  that  he  had,  without  authority,  pledged  it  to  C.  B.  and  Co. 
then  filed  a  bill  of  interpleader  against  C.  and  D. :  Held,  that  after  B.  and 
Co.'s  letter  to  C.  they  could  not  maintain  a  bill  of  interpleader  against 
him.  (Cooper  V.  De  Tastet,  1  Tamlyn,  177;  Mason  v.  Hamilton,  5  Sim. 
19.)-— Crawshay  v.  Thornton,  2  M.  &  C.  1. 
2.*Where  goods,  in  the  hands  of  a  bailee,  have  been  subsequently  so  treated 
and  dealt  with  by  the  bailor,  as  to  constitute  or  acknowledge  an  apparent 
title  to  them  in  two  distinct  parties,  the  rule  which  prevents  an  agent  from 
filing  a  bill  of  interpleader  against  his  principal  does  Bot  apply.  (See 
Crawshay  v.  Thornton,  2  M.  &  C.  1.)— Pearwn  v.  Cordon,  2  R.  &  M. 
606. 

INTEREST. 

The  testator  devised  and  bequeathed  the  residue  of  his  estate  and  effects,  real 
and  personal,  to  trustees,  upon  trust  to  convert  the  same  into  government 
securities  in  their  own  names,  and  to  pay  the  interest  and  dividends  thereof 
to  M,  S.  for  her  life,  and,  after  her  decease,  to  pay  and  transfer  such  re- 
sidue, in  equal  moieties,  to  the  persons  therein  mentioned :  Held,  that  the 
tenant  for  life  was  entitled  to  interest  of  residue  making  interest,  as  it 
stood  at  time  of  testator's  death,  until  end  of  one  year,  or  so  much  of  that 
as  should  elapse  before  conversion  of  residue,  according  to  direction  of 
will. — Douglas  V.  Congreve,  1  Keen,  410. 

INVESTMENT. 

1.  Where  it  appeared,  upon  an  information  against  the  Fishmongers'  Com- 
pany, that  the  company  had  omitted  to  invest  a  legacy  directed  to  be  in- 
vested in  land  for  the  benefit  of  the  charity,  but  had  applied  their  own 
funds  in  aid  of  the  charity  to  a  larger  amount  than  the  investment  would 
have  produced :  Held,  that  the  neglect  to  invest  it  either  in  land  or  (if 
that  could  not  be  advantageously  accomplished)  in  some  separate  fund, 
was  u  substantial  ground  of  complaint,  and  directed  accordingly  such 
investment  as  appeared  most  beneficial  to  the  charity,  but  refused  an  in- 
quiry as  to  the  loss  alleged,  but  not  shown  to  have  been  sustained,  by  the 
neglect  to  invest,  and  considering  that  the  suit  was  not  instituted  for  the 
benefit  of  the  charity,  the  Court  directed  the  defendants  to  pay  the  costs 
as  between  party  and  party,  and  refused  the  relators  their  extra  costs  out 
of  charity  funds.— il if orwcy-Gewero/  v.  Fishmongers'  Company,  1  Keen, 
492. 

2.  A  receiver,  in  order  to  obtain  sureties,  agrees  with  them  that  A.,  one  of 
their  partners,  shall  attend  upon  the  receipt  of  the  rents,  and  that  they 
shall  be  paid  into  a  bank  at  L.,  in  the  sureties  name,  and  that  all 
monies  to  be  applied  for  the  purposes  of  the  receivership  shall  be  drawn 
for  by  cheques  prepared  and  written  by  A.  aruL^igned  by  the  receiver. 
This  was  done  and  the  bank  failed,  and  a  loss  was  sustained.  The 
account  was  then  transferred  to  another  bank  under  the  same  arrange- 
ment, when  another  loss  ensued  by  a  like  failure :  Held,  on  petition,  that 
receiver  Mras  responsible  for  losses,  &c,— IFAjfe  V,  Baugh^  9  Bli.  N.  S.  181. 
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3.  Trustees  and  executors  who,  for  upwards  of  a  year  after  their  testator's 
death,  allowed  a  considerable  portion  of  the  assets  to  lie  unproductive 
in  the  hands  of  a  banker  who  failed,  were  under  the  circumstances  charged 
with  the  loss.— Moyfe  v.  Moyle^  3  R.  &  M.  710. 

JOINT  STOCK  COMPANIES. 

1.  Real  property,  held  for  the  purposes  of  a  trading  company,  is,  in  equity, 
to  be  deemed  in  the  nature  of  personal  estate,  although  the  company  is  a 
corporation,  and  the  shares  are  assignable ;  and  one  shareholder  is  not 
answerable  for  the  acts  of  another  in  relation  to  the  partnership  con-, 
cern.— B%/i  v.  Brenty  2  Y.  &  Col.  268. 

2.  The  shares  in  the  Chelsea  Waterworks  Company  are  personal  property, 
and  will  therefore  pass  by  a  will  not  executed  according  to  the  provisions 
of  the  statute  of  frauds.— B/^A  v.  Brent,  2  Y.  &  Col.  268. 

3.  A  Court  of  Equity  will  not,  at  the  instance  of  a  shareholder,  restrain  a 
joint  stock  company  incorporated  by  acts  of  parliament  which  prescribe 
its  constitution  and  objects  from  applying  in  its  corporate  capacity  to  par- 
liament, and  from  using  its  corporate  seal  and  resources  to  obtain  the 
sanction  of  the  legislature  to  the  remodelling  of  its  constitution,  or  to  a 
material  alteration  and  extension  of  its  objects  and  powers.—  Ware  ?. 
Grand  Junction  Water  Company,  2  R.  &  M.  470. 

JURISDICTION. 

1.  Although  a  Court  of  Equity  will  not  in  general  decree  the  specific  per* 
formance  of  an  agreement  to  refer  to  arbitration,  or,  on  the  death  of  an 
arbitrator,  substitute  the  Master  for  the  arbitrator,  yet,  where  matters  of 
account  have  been  referred  to  arbitration,  which  fails  by  the  death  of  the 
arbitrator,  a  party  who  refuses  to  supply  the  defect  by  naming  a  new 
arbitrator,  will  receive  no  relief  from  a  Court  of  Equity,  except  upon  the 
terms  of  his  doing  equity ;  and  those  terms  may  consist  in  his  consenting 
to  the  accounts  being  taken  by  the  Master. —CAes/;^n  v.  Dalby,  2  Y.  &  CoL 
170. 

2.  Distringas  obtained  in  this  Court,  followed  by  proceedings  in  the  Court 
of  Chancery,  discharged  with  costs, ^William$  v.  Bank  of  England,  2  Y. 
&  Col.  265. 

3.  The  Court  will  not  make  an  order,  permitting  its  infant  wards  to  be  re-> 
moved  out  of  the  jurisdiction,  with  a  view  to  their  residing  permanently 
abroad,  except  in  a  case  of  imperative  necessity ;  as,  where  it  is  clearly 
proved  that  a  constant  residence  in  a  warmer  climate  is  absolutely  essen- 
tial to  their  health. 

Such  an  order,  if  made,  ought  to  comprise  a  scheme  for  the  education 
of  the  infants^  as  well  as  a  provision  for  informing  the  Court  from  time  to 
time  of  their  progress  and  condition,  and  an  undertaking  to  bring  them 
within  the  jurisdiction  when  required.— Cowy?^//  v.  AfflcAojr,  2  M.  &  C.  31 . 

4.  Where  an  individual  is  found  lunatic  under  an  inquisition  taken  in  Eng- 
land, the  appointment  of  committees  of  his  person  rests  with  the  Lord 
Chancellor  of  Great  Britain,  notwithstanding  that  the  property  of  the 
lunatic  is  situated  in  Ireland;  and  that  a  transcript  of  the  record  of  the 
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ioquisitum  has  been  transmitted  to  the  Chancery  of  that  country,  with  a 
view  to  the  appointment  of  committees  of  his  estate  by  th<3  X4>rd  Chan- 
ceilOF  of  Iceland.— 1»  re  TaiUnham,  2  M.  &  C  39. 

5.  In  cases  in  which,  but  for  the  existence  of  a  trust,  the  title  to  real  pro- 
perty would  be  to  be  tried  at  law,  and  a  party  would  cofisequ^n4y  ^^^ 
repefi^  Qpppirtuniti^  of  trying  it,  the  Court  of  Chancery  is  unwilling  to 
bind  the  rig^  of  the  parties  by  a  single  tria),  espepfally  wh^  i^  appears 
likely  that  more  lighi  will  be  throwfi  upon  the  subject  by  apotl^er  trial. 
(Vud4  y.  Sukermqre,  Rolls,  lQ^,)r^Locke  v,  Cplman,  2  Iti.  j^  C.  42. 

6.  A  decree  having  directed  the  settlement  of  a  scheme  ibr  the  negulalien  of 
if^  hpspitji)  of  King  J^v^Qs  ip  Colcb^ter,  and  for  the  future  ^pliqUion 
of  \U  revei^ueS)  t))e  Court,  in  afterwai^is  cpnsidering  the  scheme,  came  to 
the  conclusion  that,  upon  the  true  constrnction  of  ^  charier  of  fouada- 
tion,  aQd  of  the  laws  apd  statutes  of  tl^e  hospital,  it  w^  intended,  and  was 
essential  to  the  proper  performance  of  his  official  duties,  that  the  master 
should  have  a  proper  residence  within  the  hospital,  or  on  the  lands  be- 
longing ther^tQ ;  and  a  referepce  yfus  accordingly  directed  for  the  pur- 
pose of  aspertaining  the  best  mode  of  providing  such  residence;  but  the 
Court  declined  to  ipake  any  specific  declaration  that  it  was  the  duty  of 
the  master  to  reside,  that  being  a  ipatter  falling^  withip  the  jurisdiction  of 
the  visitor. — Attorney-General  v.  Smithies,  2  M.  &  C.  135. 

7.  The  Court  will  en^rtain  a  suit  for  an  account  of  the  frejght  of  a  sbip, 
grounded  on  a  contract  wli^ch  ^Iso  contains  stipulation^  affectipg  to  give 
a^  ultimate  right  of  property  in  t)>e  ship,  and  which  may  not  be  capable  of 
being  recognised  or  enforced  as  a  wftole,  for  want  of  beipg  registered ; 
provided  the  title  to  die  freight  is  distinct  fron>  and  does  not  necess^y 
depend  upon  a  title  to  the  ship  claimed  under  such  contract.  (Mestaer 
V.  GiH^spie,  11  Ves.  621;  Fronting  v.  IJammond,  8  Ta»nt.  688.)— ZJfl- 
penport  v.  Whiimare,  2  M.  &  C.  177. 

8.  Whether  ecclesiastical  duties  enjoined  under  charitable  foundations  are 
properly  performed,  it  is  not  within  the  jurisd|ption  of  Chancery  to  deter- 
mine, but  in  that  of  Eccleaiastical  CourU— Attorney- Gen^rnl  v.  Smi^iwsj 
1  Keen,  289. 

9*  It  appearing  that  an  in^nt  wasd  of  Court  had  been  sent  abroad  in  con- 
sequence of  the  advice  of  medical  men,  that  the  infant's  removal  to  a 
milder  climate  was  necessary  for  his  health,  the  Court  granted  a  refeieoGC 
to  approve  of  a  plan  for  the  iniant^s  maintenaace  and  education  (Nit  of  the 
jurisdiction,  but  limited  the  allowance  to  be  made  to  one  year. — W^d- 
ham  V.  EnnismorBf  1  Keen,  4Cf7. 

10.  Plea,  that  a  verdict  and  judgment  in  the  Lord  Mayor's  Court  had  been 
obtained  by  the  defendant  against  the  plaintiffs  in  the  same  matter,  in  re- 
spect of  which  relief  was  sought  by  the  bill,  allowed ;  the  Lord  Mayor's 
Court  being  a  Court  of  competent  jurisdiction  to  decide  the  matters  in 
dispute  between  the  parties,  and  that  the  matter  in  dispute,  if  not  finally 
decided  l^  the  judgment;  being  in  proper  cousse  for  decision. — Behrens 
V.  PauUf  1  Keen,  4d6. 
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LACHES. 

Though  ^e  dbli-ibiiUoQ  of  an  intestate's  estate  under  a  decree  of  the  Court 
among  persons  fouf^d  to  be  the  next  of  kin^  does  not  conclude  the  rights  of 
persi^ms  who  p)»y  have  an  equal  or  paramount  title>  yet  the  Court  will 
not  a3si^(  the  other  next  pf  kin  whoy  with  full  notice  of  the  proceedings  in 
the  suit  wherein  the  fund  was  distributed,  have  neglected  to  pfosccute 
their  claims.— iSavyer  v.  Birchmore,  1  Keen,  391. 

LANDLOED  AND  TENANT. 

Hie  equitable  assignee  of  au  uI|de^lease  is  clothed  with  the  obligation  to 
perform  the  covenants  in  the  underrlease,  though  he  is  himself  the  original 
lessor,  apd  cannot  set  up  the  non-performance  of  those  covenants  against 
his  lessee  as  a  ground  for  refusing  the  performance  of  a  covenant  in 
the  original  lease.—  Jenkins  v.  Portman,  1  Keen,  435. 

LEASE,  AGREEMENT  FOR. 

Insolvency  is  a  ground  i^ppn  which  the  Court  will  i*efuse  specific  perform- 
ance of  an  agree^ftent  to  gr^pt  a  lease,  but  there  must  be  proof  of  general 
insolvency,  and  a  particular  defi^ult  in  tlie  payment  of  rent  to  the  land- 
lord of  the  premises  last  occupied  by  the  person  contracting  for  the  lease, 
will  not  disentitle  him  tf>  the  performance  of  the  contract  where  there  is 
the  testimony  of  unexceptionable  witnesses  to  his  responsibility. — Neale 
V.  Mackenzie,  1  Keen,  474. 

LEASE,  RENEWAL  OF. 

A  testator  being  seised  in  fee  of  a  £irin  in  the  parish  of  A.,  and  being  also 
possessed  of  a  lease  for  lives  of  the  rectorial  tithes  of  that  parish,  devised 
the  farm  to  his  nephew  iq  tail  male,  ^nd  the  leasp  to  his  brother  J.,  his 
executors,  administrators,  and  assigns,  owners  or  occupiers  of  the  said 
parsonage,  tithes,  and  premises,  should?  at  all  times  after  his  decease, 
free  and  discharge  his  said  farm  from  all  manner  of  tithes  which  should 
be  payable  out  of  the  same,  to  the  said  owner  or  occupier  of  the  par- 
sonage and  tithes  aforesaid.  J.  survived  the  testator  and  devised  his  in- 
terest in  the  lease  to  his  four  sons,  w]>o  took  several  renewals,  and  in 
1782  assigned  the  existing  lease  for  a  valuable  consideration  to  A.  B., 
with  notice  of  the  trusts  of  the  will :  Held,  that  a  party  to  whom  the 
tithes  were  bequeathed  by  the  will  of  A.  B.,  and  who  took  a  renewal  of 
the  lease  in  18)7,  held  a  renewed  lease  upon  the  trusts  of  the  will,  and 
consequenjLly,  tha.t  he  had  no  title  tp  the  tithes  of  the  farm,  and  that  the 
owner  of  the  farm  was  not  bound  to  contribute  to  tlie  renewal  fine. 
Webb  v.  Lugnr,  2  Y.  &  Col.  247. 

LEGACY. 

1.  The  circumstance  tliat  a  mixed  fund  of  real  and  personal  estate  is  devised 
to  the  executor,  is  not  alone  sufficient  to  make  pecuniary  legacies  a 
charge  upon  the  real  estates.— 3/y<9ea  v.  GrelioUy  2  Y.  &  Col.  232. 

2.  The  testator  gave  legacies  out  of  a  sum  of  stock  to  the  grandchildren 
named  in  his  will,  on  their  attaining  the  age  of  twenty-one ;  and  if  any 
of  them  should  die  under  twenty-one,  their  portion  to  be  equally  divided 
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among  such  of  them  as  should  attain  twenty-one ;  but  if  the  whole  of 
his  said  grandchildren  should  die  under  that  age,  then  he  gave  the  in- 
terest of  the  sum  of  stock  to  the  father  of  the  said  grandchildren  for  his 
life,  and  after  his  decease  the  principal  as  therein  mentioned  :  Held,  that 
the  grandchildren  were  entitled  to  the  interest  during  their  minority.— 
Boddy  V.  Datref,  1  Keen,  362. 

LEGACY,  SPECIFIC. 

1.  A  legacy  of  100/.  Long  Annuities  Stock,  held,  upon  the  context  of  the 
will,  and  the  evidence  of  the  state  of  the  funded  property,  to  be  pecuniary 
and  not  specific. — Attorney-General  v.  Grote,  2  R.  &  M.  699. 

2.  A  testatrix  by  a  codicil  gave  to  A.  and  M.  <^  50/.  each  of  Bank  Long 
Annuities,  now  standing  in  my  name.''  At  the  date  of  the  codicil  and  at 
her  death  she  possessed  long  annuities  sufficient  to  answer  this  bequest 
specifically,  but  not  also  to  satisfy  certain  legacies  charged  by  the  other 
testamentary  papers  upon  the  same  stock.  Evidence  as  to  the  state  aud 
value  of  the  testatrix's  property  in  the  funds  at  those  respective  times 
was  admitted ;  and  on  the  effect  of  that  evidence,  and  the  language  of 
the  testamentary  papers,  taken  together,  the  bequests  to  A.  and  M.  were 
held  not  to  be  specific  but  pecuniary.  (Fonereau  v.  Poyntz,  1  Bro,  C. 
C.  472.)— Boy*  V-  Williams,  2  R.  &  M.  689. 

LEGACY  DUTY. 

- 1 .  The  personal  assets,  situate  in  India,  of  a  testator  who  resides,  and 
makes  his  will,  and  dies  in  India,  are  not  subject  to  legacy  duty,  although 
such  assets  are  afterwards  remitted  to  this  country  by  an  executor,  who 
has  proved  the  will  in  India,  to  executors  who  have  proved  the  will  in 
England,  and  are  administered  under  a  decree  of  the  Court  of  Chancery 
here.  (Attorney-General  v,  Jackson,  8  Bligh.  N.  S.  15.) — Arnold  v. 
Afnoldy  2  M.  &  C.  256. 
2.  A  man  possessed  of  personal  estate,  situate  partly  in  England,  but  princi- 
pally in  the  East  Indies,  where  he  was  employed  in  the  service  of  the  East 
India  Company,  made  his  will  in  the  East  Indies,  and  died  there.  After 
specifically  bequeathing  his  property  in  England  to  his  wife,  his  will 
gave  considerable  pecuniary  legacies  to  his  infant  children  and  to  various 
other  persons,  some  of  whom  were  native  inhabitants  of  India.  One  of 
the  executors  lived  in  Calcutta,  and  proved  the  will  there,  and  having 
collected  the  Indian  assets,  and  thereout  paid  the  testator's  Indian  debts 
atid  funeral  expenses,  he  remitted  the  surplus  to  England  to  the  other 
executors,  by  whom  probate  of  the  will  in  respect  of  the  property  in 
England  had  been  already  obtained  in  this  country.  In  a  suit  instituted  in 
this  Court  by  the  testator's  children  against  the  executors,  for  the  adminis- 
tration of  the  estate,  the  fund  so  remitted  was  transferred  into  Court, 
and  having  proved  insufficient  to  pay  the  pecuniary  legacies  in  full,  it 
was  ultimately  ordered  to  be  apportioned  among  the  different  legatees 
in  proportion  to  their  respective  legacies :  Held,  that  the  legacy  duty 
was  not  payable  in  respect  of  any  of  the  sums  so  appropriated  to  the 
respective  legatees.— i4r/*o/</  v.  Arnold^  2  MyL  &  C*  256, 
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S.  A  testator  gave  to  M.  S.  50,000/.  3  per  cents  codsoIs,  to  be  transferred 
within  six  months  after  his  decease,  and  after  giving  a  variety  of  specific 
and  pecuniary  legacies,  he  directed  tliat  the  duty  upon  all  the  pecuniary 
legacies  thereinbefore  bequeathed  should  be  paid  out  of  bis  general  per- 
sonal estate :  Held,  that  the  legacy  of  the  stock  was  not  a  pecuniary 
legacy,  and,  therefore,  not  exempted  under  this  clause  of  the  will  from 
legacy  duty. — Douglas  v.  Congreve,  1  Keen,  410. 

LENGTH  OF  TIME. 

A  testatrix  devised  a  customary  tenement  to  J.  without  words  limiting  the 
inheritance.  Upon  her  death  the  dormant  surrenderee,  in  whom  the  legal 
estate  was,  surrendered  the  fee  to  J.,  and  J.  died  more  than  forty  years 
before  the  filing  of  the  bill,  having  surrendered  the  tenement  to  a  pur- 
chaser, who  had  notice  of  the  will  of  the  testatrix :  Held,  that  the  equit- 
able title  of  the  heir,  which  accrued  on  the  death  of  J.,  was  barred  by 
length  of  time.  (Cholmondeley  v.  Clinton,  2  J.  &  W.  l90.)^Collard  v. 
Hare,  2  R.  &  M.  675. 

LIEN. 

An  estate  was  devised  to  trustees,  upon  trust  by  sale  or  mortgage  to  dis- 
charge a  specific  debt,  and  to  apply  the  residue  for  the  benefit  of  the  testa- 
tor's children.  A.  purchased  the  estate  of  the  surviving  trustee  (who  was 
A.'s  father),  but  left  the  purchase-money  (except  what  was  required  to 
satisfy  the  debt)  unpaid,  giving  his  bond  as  a  collateral  security  for  the 
payment  of  it.  Between  the  time  of  the  contract  and  the  actual  convey- 
ance of  the  premises,  A.  entered  into  marriage  articles,  whereby  he  cove- 
nanted to  setde  the  premises  upon  his  mtended  wife  and  her  issue.  After 
A.'s  marriage  and  the  execution  of  the  conveyance,  a  settlement  was 
made  in  pursuance  of  the  articles.  The  «ettlement  recited  the  conveyance, 
and  the  conveyance  referred  to  the  wiQ:  Held,  that  the  settlement  con- 
veyed notice  of  the  will,  and  that  such  notice  was  binding  on  the  wife  and 
children  of  A.,  although  the  articles  were  nlent  as  to  the  wiH,  and  conse- 
quently the  testator's  children  were  entitled  as  agaiosi  the  diildren  of  A. 
toalienonthe  estate  to  the  amount  of  tlieparcfaasMiioney  left  ttnpaid^^ 
Davies  v.  Thomas,  2  Y.  &  CoL  234. 

LIS  PENDENS. 

Plea,  that  a  verdict  and  judgment  in  the  Lord  Mayor's  Coort  had  been  ob* 
tained  by  the  defendant  against  the  plaintiir  in  the  same  matter  in  retptf'^^ 
of  which  relief  was  sought  by  the  biD,  allowed^  the  Lord  Mayor's  iUM$ti 
being  a  Court  of  competent  jurisdiction  to  decide  the  matter  in  dinpufe 
between  the  parties,  and  that  matter  in  dispute,  if  not  finally  dedd«d  liy 
the  judgment,  being  in  a  proper  coarse  &r  dteidan,-^Bekren$  r.  ravU, 
1  Keen,  456. 

LIMITATION  TOO  REMOTE. 

Devise  of  freehold  and  leasehold  estate  to  A.  and  B.  ae  UnmtU  io  tonumm, 
and  if  either  of  them  should  die  without  Umiag  kmi€f  then  mioiim  i^mn 
of  each  of  them  as  should  so  die  wiHiottt  iMie  m  abmmid,  i^  ilm  tm  uf 
the  survivor  of  them,  the  said  A.  and  B.  and  the  hem  oniiib0df.    And 
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in  eftM  both  of  them  nha^d  die  without  iHhe  of  hte  or  theit  bodjr  or 
bodies,  then  to  the  use  of  C.  for  Mfei  with  temaiiiier  to  the  tnnteeB  topre- 
setre,  See,  and  dlren  ivmamden  over:  Held,  that  the  limitation  to  the 
gurfiror  was  a  good  limitation  by  way  of  executory  detise,  that  by  the 
word  "  issue"  in  the  sudoeeding  clause  the  testator  intended  sndi  iame  as 
were  to  take  under  the  pHor  fioritation,  and  that  consequently  the  innita- 
tion  over  to  C.  was  net  too  remote. — Radford  v.  Radfordi  1  Keen,  466. 

LORD  MAYOR'S  COURT. 

Flea,  that  a  verdict  and  judgment  in  the  Lord's  Mayor^S  Court  had  be^  ob- 
tained by  the  defendant  against  the  plahitif&  in  the  same  mattifr  in  respect 
of  which  relief  was  sought  by  the  bill,  diowed,  the  Lotd  Mayor's  Court 
being  a  Court  of  competent  jtuisdietion  to  decide  the  matter  in  dispute  be- 
tween the  parties,  and  that  matter  in  dispute,  if  not  finally  dee^ddd  by  the 
judgment,  being  iti  a  propet  course  for  deeiMon.^-B^Arens  t,  Paidi, 
1  Keen,  466. 

LUNATIC. 

1.  For  the  principles  by  which  the  Lord  Chancellor,  when  protector  of  a  settle- 
ment in  the  place  of  a  lunatic,  will  be  guided  in  giving  or  withholding  hn 
consent  ta  a  deed  of  disposition  under  the  Fines  atid  Recoveries  Act,  see 
Re  Newman,  2  M.  &  C.  112. 

2.  Where  an  individual  is  found  lunatic  under  an  inquisition  taken  in 
England,  the  appointment  of  committees  of  his  person  rests  with  the  Lord 
Chancellor  of  Great  Britu'n,  notwithstanding  that  the  property  of  the 
lunatic  is  situated  in  Ireland,  and  that  a  transcript  of  the  record  of  the 
inquisition  has  been  transmitted  to  the  Chancery  of  that  country,  with  a 
view  to  the  appointment  of  committees  of  his  estate  by  the  Lord  Chan- 
cellor of  Ireland.— r»  re  Tottenham^  2  M.  &  C.  39. 

8.  To  avoid  ineonveniehce  and  expense,  a  commission  tras  directed  to  issue 
into  Middlesex,  although  the  supposed  lunatic  iKras  residing  in  Herts.  (See 
Exp.  Baker,  19  Yes.  340).-^  Re  Water$i  2  M.  &  C.  38. 

MAINTENANCE. 

The  testator  gave  legacies  out  of  a  sum  of  stock  io  the  grandchildren  named 
in  his  will,  on  their  attaining  the  age  of  twenty-one ;  and  if  any  of  them 
should  die  under  twenty-one,  their  portions  to  be  equally  divided  among 
such  of  them  as  should  attain  twenty-one,  but  if  the  whole  of  his  said 
grandebildreti  should  die  under  that  age,  then  he  gave  the  interest  of  the 
sum  of  stock  to  the  father  of  the  said  grandchildren  for  life,  and  after  his 
de(iease  the  principal  as  therein  mentioned:  Held,  that  the  grandchildren 
were  entitled  to  tho  interest  during  tlieir  minority^ — Roddaf  v.  Dawes, 
1  Keen,  862. 

MANAGER  OF  COLONIAL  PROPERTY* 

1.  The  commission  of  £0  per  cent,  giveii  by  the  Jamtnca  Act,  24  G.  2/  c;  19, 
to  ^ents,  trustees,  guardians,  ex««utors,  kc.  for  the  mahagement  and  dis- 
posal  of  the  rents  and  profits  of  an  estate,  being  in  the  nature  of  a  remu- 
neration for  the  trouble  ahd  responsibility  of  eondueting  business  of  a  mer- 
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ehast  cm  ihe  Mttid,  is  payaUe  only  to  {WMMB  aotoially  rettdent  on  tbe 
islfliid,  and  oapable  and  irffling  to  act  in  the  traits  of  the  estate ;  and  the 
eommisBion  of  £5  per  cent  ipven  by  die  same  aet  for  receiving  and  remitting 
monies^  can  only  be  claimed  where  the  receipts  or  payments  are  aotttally 
made  on  the  island.— I^ton  V«  Daoy,  1  Moore,  P.  C.  16. 

2.  The  immediate  object  of  tbe  Jamaica  Act,  28  G.  2,  c.  19,  s.  8,  ITas  to 
provide  against  the  charges  previously  made  by  eitecutors  and  trustees  for 
the  management  of  estates  in  that  island.  No  commis«l(m  is  glten  out 
of  the  proceeds  upon  the  sale  of  an  estate,  but  (m\y  on  MmHtances  and  re- 
ceipts ;  and  though  the  equity  of  the  statute  may  include  such  commis^on, 
it  must  be  upon  a  sale  actually  made  and  completed  in  the  island,  and  not 
in  ihis  comUj.-^HefiekeU  v«  Daiy.l  Moore,  P.  C.  61. 

a.  KM,  that  though  a  tniseee  individually  abstain  ftttoi  noting  in  ihe  trusts 
of  a  will,  yet  if  he  is  qnallfled,  and  is  rsady  and  wiling  to  aet  when  called 
upon  by  his  oo*tnistee,  he  is  entitled  to  a  share  of  the  oemmissions  nnderthe 
/omdca  Act,  34  0.2,  e.  19,  s.  9^0rant  v.  CampMly  I  Moore,  P.  C.  43. 

MASTER,  REFERENCE  TO;  LIBERTY  TO  STATE  SPECIAL 
CIRCUMSTANCES. 

The  Master  is  not  at  liberty  to  state  special  circumstences,  unless  autho- 
rized by  the  Court:  and  where  in  a  creditor's  suit  the  decree  directed  the 
usual  accounts,  and  the  Master  found  the  amount  of  the  debt  appearing 
to  be  due  to  the  plaintiff,  but  stated,  without  the  authority  of  the  Court, 
•pedal  circumstances  not  supported  by  evidence,  raiidng  a  doubt  as  to  the 
amount  of  (he  app<^onment  to  whidi  the  plattitiflr  would  be  entitled  out 
of  the  intestate's  estate,  which  Was  insolvent,  upon  ihe  debt  so  fbund  due, 
the  Court  reined  to  enteic  into  the  consideration  of  sueh  special  eimim- 
stances. 

Semble,  that  the  decision  would  have  been  the  same  had  the  special  cir- 
cnmstanees  been  supported  by  evidence  befbre  the  Master.--*  Ooy^  v. 
Finjohn,  1  Keen,  469. 

MEAN  PROFITS. 

The  testator  devised  and  bequeathed  the  I'esidue  of  his  estate  and  effects, 
real  and  person^],  to  trustees,  Upon  trust  to  convert  the  same  into  govern- 
ment securities  in  their  own  names,  and  to  pay  the  Interest  and  dividends 
thereof  to  M.  9.  for  her  life,  and  after  her  decease  to  pay  and  transfer  such 
residue  in  equal  moieties  to  the  persons  therein  mentioned :  Held,  that  the 
tenant  for  life  was  eutitled  to  interest  of  residue  making  interest,  as  it 
stood  at  time  of  testator's  death  until  end  of  one  year,  or  so  much  of  that 
year  as  should  elapse  before  conversion  of  residue,  according  Ui  durection  of 
will. — Douglas  V.  C(mgreve,  1  Keen,  410. 

MEMBER  OF  PARLIAMENT. 

By  an  agreement  between  Lord  H.  a  peer  of  parliament,  and  proprieties 
of  shares  in.  a  prcgected  railway,  it  was  stipulated  on  the  one  hand  that 
L.  H.  should  wididraw  his  opposition  to  a  bill  in  parliament  for  establishing 
the  railway  according  to  a  certain  line,  and,  on  the  other  hand/  that  the 
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proprietors,  on  the  bill  passing,  should  pay  certain  sums  to  L.  H.  by  way 
of  compensation  for  the  injury  his  land  would  sustain,  and  use  their  best 
endeavours  to  preserve  a  direction  from  the  original  line  in  the  next  session 
of  parliament. 

Afler  the  bill  for  establishing  the  railway  had  passed,  the  proprietots 
filed  a  bill  to  have  the  agreement  delivered  up  to  be  cancelled,  as  being 
contrary  to  public  policy,  and  therefore  void.  A  general  demurrer  for 
want  of  equity  to  the  bill  was  overruled.  Semble,  that  such  an  agreement 
is  contrary  to  public  policy,  and  therefore  illegal. — Simpson  v.  Howderij 
1  Keen,  583. 

MISTAKE. 

Where  the  intention  to  dispose  was  clearly  expressed  on  the  face  of  the  vill, 
and  parol  evidence  was  tendered  for  the  purpose  of  showing  that  the 
testatrix  had  mistaken  the  amount  of  the  property  which  she  was  capable 
of  bequeathing,  supposing  certain  property,  in  which  she  had  only  a  life 
interest,  to  be  her  own,  and  that  a  legatee  under  the  will,  who  also  took 
an  interest  in  such  supposed  absolute  property  under  a  settlement  made  hj 
the  testatrix,  ought,  in  order  to  enlarge  the  residuary  bequest,  to  be  put  to 
his  election,  such  evidence  was  held  to  be  inadmissible. — Clementson  r. 
Gandj/y  1  Keen,  309. 

MORTGAGE. 

After  the  marriage  of  a  female  ward,  a  settlement  is  made  under  the  direc- 
tion of  the  Court  for  the  beneiit  of  the  wife  and  children  of  the  marriage, 
of  a  moiety  of  a  plantation  in  Demerara,  of  which  the  wife  was  seised  in 
fee  at  the  time  of  the  marriage ;  the  husband  and  wife  afterwards  mort- 

'  gage  the  estate  to  persons  having  full  notice  of  the  settlement ;  by  the  law 
of  Demerara  the  settlement  was  a  nullity,  and  in  no  manner  affected  the 
rights  and  powers  of  the  husband  and  wife  over  the  estate  :  Held,  that  the 
mortgage  is  valid,  the  equity  of  the  wife  and  children  attaching  only  upon 
the  person  of  the  husband. — Martin  v.  Martin,  2  R.  &  M.  507. 

MOTION. 

{What  done  by.)  A  testator  devised  and  bequeathed  certain  copyhold  and 
leasehold  estates  to  trustees,  upon  trust  to  pay  the  rents  and  profits  to 
M.  A.  for  her  life,  to  her  separate  use,  and  without  power  of  anticipation  ; 
and  a  testatrix  gave  certain  freehold  estates  to  trustees,  in  trust  for  the 
same  M.  A.  for  life,  to  her  separate  use,  and  without  power  of  antici- 
pation. 

M.  A.  was  a  feme  sole  at  the  date  of  the  testator's  will,  and  of  his 
death ;  she  was  also  a  feme  sole  at  the  date  of  the  testatrix's  will,  but  she 
was  married  at  the  death  of  the  testatrix. 

M.  A.  joined  with  her  husband  in  granting  annuities  to  the  plaintifT, 
charged  upon  the  estates  bequeathed  by  the  testator,  and  the  estates  de- 
•  vised  by  the. testatrix.  On  the  insolvency  of  the  husband,  a  bill  was  filed 
by  the  plaintiff  to  have  annuities  paid  out  of  the  estates,  and,  upon  motion 
for  an  injunction  and  receiver,  the  Court  granted  the  motion  as  to  the 
estates  devised  by  the  testator,  but  not  as  to  those  devised  by  the  testatrix, 
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on  the  ground  that  the  rents  of  the  former  estates  ought  to  be  secured 
till  the  question  in  the  cause  could  be  determined,  Mrhich  could  not  be 
decided  in  an  interlocutory  motion.— 7tt//e/^  v.  Armstrong,  1  Keen,  428, 
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Goods  sold  and  deU?end 


Taylor  V.  Mvntague,  2  M.  &  W.  315        Practice,  5 

Thomasv.  Powell,  7C.&P.807         Tie8pa8s«3 

Tilson  V.  Watson,  3  Biog.  N.  C.  770        Formedon.  1 

Tipper  v.  BicknelU  3  Bing.  N.  C.  710         Assumpsit 

Tolson  V.  Fisher,  3  Bing.  N.  C.  783 Formedoo,  2 

Tomlin  v.  Fordwich,  Mayor  of,  6  N.  &  M.  593            . .         . .  Arbitration,  1 

Triebnerv.  Loddy,  7C.  &P.718               Witness,  5 

Tyler  v.  Campbell,  3  Bing.  N.  C.  675     . .         . .          Affidavit  to  hold  to  Bail,  2 

Watson  V.  Dore,  2  M.  &  W.  386         Practice,  8 

Webb  V.  Rhodes,  3  Bing.  N.  C.  732        Lease,  3 

Wilkins  V.  Perkins,  2  M.  &  W.  315         ..  ..     Costs.  4 

Worthington  V.  Wigley,  3  Scott,  555, 558 Pleading,  8, 9 

Wrench  v.  Lord,  3  Bing.  N.  C.  672         . .       Stamp 

Wright  V.  Newton,  3  Scott,  595        Pleading,  10 

Wyliey.PhilHps,  3BingN.C.  776         Practice.  2 

Yeomans  v.  Legh,  2  M.  &  W.  419  Witness,  3 

Young  V.  Cole,  3  Bing,  N.  C.  724  . .         . .  Money  had  and  received 
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EQUITY. 


Annesley,  Exp.  2  Y.  &  Col.  350 
AoonymouB,  2  Y.  &  Col.  144,  310 


Charity,  4;  Cb urch wardens,  &c.  1,  2; 
Corporation,  2 
Answer,  sufficiency  of,  2 ;  Com- 
mittal to  Fleet ;  Contempt 

Arnold  v.  Arnold,  2  M.  &  C.  256  Legacy  Duty,  1,  2 

Attorney-General  v.  Archbishop  of  York,  2  R.  &  M.  461  . .  Charity,  5 

▼.  Aspinall,  1  Keen,  513     . .         . .        Charity,  Information,  2 

?.  Fishmonger's  Company,  1  Keen,  452,  492      . .     Charity,  2  ; 

Costs  of  Appeal,  4 ;  Investment,  1 

V.  Forbes,  2  M.  &  C.  123         Injunction 

V.  Grocer's  Company,  1  Keen,  506    . .     Charity,  Information,  1 

V.  Grote,  2  R.  &  M.  699  . ,  . .  Legacy,  Specific 

V.  Smithies,  2  R.  &  M.  177}  2  Myl.  &  C.  135  j  1  Keen,  289  . . 

Charity,  1,3,6;  Charter;  Jurisdiction,  6,  8 
V.  Smith,  2  M.  &  C.  135         Jurisdiction,  6 


Bambridge  ▼.  Ashburton,  2  Y.  &  Col.  347 
Barton  v.  Tattersall,  2  R.  &  M.  541      . . 
Beterens  v.  Pauli,  1  Keen,  456 

Bligh  V.  Brent,  2  Y.  &  Col.  268 

Boddy  V.  Dawes,  1  Keen,  362,  363 
Booth  V.  Leicester,  1  Keen,  579 
Boys  V.  WiUiams,  2  R.  &  M.  689 

Biedermann  v.  Seymour,  2  M.  &  C.  117 
Ballin  v.  Fletcher,  1  Keen,  369 


Calvert  v.  Day,  2  Y.  &  Col.  217 
Campbell  v.  Campbell,  2  M.  &  C.  25 

V.  Mackay,  2  M.  fit  C.  31 

Carden  v.  Manning,  1  Keen,  380 


Campemowne  v.  Brooke,  9  Bit.  N.  S.  199 
Cheslyn  v.  Dalby,  2  Y.  fie  Col.  170,  171 

Agreement,  1 ;  Arbitration, 
Church  v.  King,  2  M.  fit  C.  220. 
Clementson  v.  Gendy,  1  Keen,  309 
Collard  v.  Hare.  2  R.  fit  M.  675 
Crawshay  v.  Thornton,  2  M.  fie  C.  24      . . 


Devise  of  Trust 

. .         . .         Insolvent's  Discharge 

Lis  Pendens;  Lord  Mayor's  Court ; 

Jurisdiclioo,  10 

Canal  Shares ;  Corporate  Property ; 

Joint  Stock  Companies,  I,  2 

Legacy,  2 ;  Maintenance 

Injunction,  3 

Evidence  to  expound  Will ;  Legacy, 

Specific,  2 

Bill,  Amendment  of,  2 

Conveyance  to  uses  to  bar  Dower 


Costs  of  Appeal,  10 
Costs  of  Appeal,  9 ;  Infant,  4 
Infant,  3 ;  Jurisdiction,  3' 
Bill,  dismissal  for  want  of  Pro- 
secution, 2  ;  Commission  to  examine 
Decree,  adding  to 
Account  in  Master's  Office,  2 ; 
1,2,3;  Fraud,   1,2;  Jurisdiction,'! 
Bond 
Evidence  to  expound  Will,  2  ;  Mistake 

Length  of  Time 

Costs  of  Appeal,  2 ;  Interpleader,  1 
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Cfopper  V.  Koapmau,  2  Y.  &  Col.  338         . .         Account ;  Accoaat  in  Master's 
Office,  1  ',  Collusion ;  Decree  to  Account,  1 ;  Executor,  gene- 
rally, 2 
Crouch  V.  Hickin,  1  Keen,  385      . .      Answer,  Form  of;  Demurrer  overruled  by 

Plea 
Culverhottse  v.  Alexander^  2  Y.  &  Col.  218         . .  Answer,  Sufficiency  of,  1 

Davenport  v.  Whitmore,  2  M.  &  C.  177  Jurisdiction,  7 

Davies  v.  Thomas,  2  Y.  &  Col.  234  Lien ;  Notice,  3, 4 

D'Kpiny  v.  Cockerell,  1  Moore,  P.  C.  103    . .     lEJanVruptcy,  1 ',  Foreign  Laws,  I 
Dell  V.  Barlow,  2  R.  &  M.  686  . .  ....         Appeal,  4 ;  Deposit 

Denton  v.  Davy,  1  Moore,  P.  C.  15        . .        Colonies  2;  Manager  of  Colonial 

Property,  1 
Douglas  V.  Congreve,  1  Keen,  410  ..  Interest  ^  legacy  Duty,  3 ;  Mean  Profits 
Dublin,  Corporation  of,  v.  Attorney-General,  9  Bli.  N.  S.  395   . .    Corporation,  1 ; 

Costs  of  Appeal,  1 
Dunkv.  Fenner,  2A.&M.  557  Estate  Tail,  1 

Ewing  V.  Osbaldiston,  2  M,  &  C.  53  . .  . .  . .  Agreement,  2 

Fitzgerald  v.  Stewart,  2  R.  &  M.  457       . .         . .         Appropriation ;  Consignee 
Foster  V.  Hargreaves,  1  Keen,  281         Crown 

Garrard  v.  Lord  Lauderdale,  2  R.  &  M.  451  . .  . .  .  •         Creditors 

Conveyance 

Gayler  v.  Fitzjohn,  1  Keen,  469     . .     Creditor's  Suit,  I ;  Decree  to  Account,  2; 

Master  refuse  liberty  to  state  Special  Circumstances 
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Glynn  v.  Houstoun,  1  Keen,  329     . .     Demurrer,  generally,  1,2;  Discoveiy,  1 ; 

Discovery  tending  to  criminate,  1, 2 
Grant  v,  Campbell,  1  Moore,  P.  C.  43      . .      Colonies,  3 ;  Manager  of  Colonial 

Property,  3 
Gregory  v.  Gregory,  2  Y.  &  Col.  313  . .  . .  Executor  generally,  4 
Godfrey  v.  Littel,  2  R.  &  M.  630 Boundaries 

Hall  V.  Farmer,  2  Y,  &  Col.  145         ,      Evidence,  generally,  2 

Hanratt  v.  Cadwallader,  2  R.  &  M.  545  . .  . .         Husband  and  Wife,  2 

Howard  v.  Rhodes,  1  Keen,  581  . .  . .  . .  Costs  of  Appeal,  5 

henckell  v.  Daly,  1  Moore,  P.  C.  51  ....  Colonies,  1  ;  Manager  of  Colonial  Pro- 
perty, 2 

Hood  V,  Wilson,  2  R.  &  M.  687     Costs  of  Appeal,  8  j  Creditor's  Suit,  3 

Hughes  V.  Garner,  2  Y.  &  Col.  328,  336    . .    Answer  on  Infprmation  and  Belief; 

Bill,  Form  of,  2;  Decree  vacating  Inrolment ;  Evidence,  generally,  1,3 

Humberstone  v.  Chase,  2  Y.  &  Col.  209.  .Bank  of  England,  1,  2,  3  ;  Depository 

of  Goods,  1,  2;  Executor,  generally,  3;  Indemnity 

Inge,  Exp.  re  Hall,  2  R.  &  M.  690  Fellowship,  I 

Irvin  v.  Ironmonger,  2  R.  &  M.  531   . .   Administration  of  Assets;  Annuity,  2,  3 

Jack  V.  Fetherston,  9  Bli,  237  . .         . .  Devise,  Construction  of;  Estate  Tail,  2 
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Janson  v»  Solarte,  2  Y.  ^  Co|.  127,  132    . .     Aoswer,  Keading  -,  Death ;  Disco* 

v^y,2;  Evidence,  Presumptive;  EvideDce  against  Answer ;  Injunction,  2 

Jenkins  y.  Portman^  \  Keen,  435  . .        Covenants,  2 ;  Landlord  and  Tenant 

Jenniogft  v,  ^mp^ooj  1  Keen,  404,  Admission  in  Answer ;  Decree  by  Default,  1,2 

l^indo  V*  The  King,  1  Moore»  P.C.  3        . .  . .  . .  Appeal*  2 

Lloyd  V.  Lloyd,  2  M.  &  C.  192  . .         Covenant,  1 

Locke  V.  Coleman,  2  M.  &  C.  42 Copyholds;  Jurisdictipi^  5 

Mafaer  v.  Hoblw»  2 Y.  &  C(A,  ai7  . .  Aniraity,  1 ;  Decree,  Construction  of;  Hus- 
band and  Wife,  4,  5 
McCarthy  v.  Deeiax^  2  R.  6c  M;  614    . .     Divorce ;  Foreign  Laws,  2 ;  Frauds,  3 

Ignorance  of  Right 

Marr  v.  Williams,  I  Keen,  582  * .         . .       Hearing 

Martiiir  v. Martin,  2  R.  &  M>  507  . .         . .       Ebceign  Laws,  3 ;  Mortgage 

Morris  V.  Kearsley,  2  Y.  &  Col.  139  . .  . .  . .  Abstract 

Mortimer  v.  Ftazer,  2  M.  £c  Col.  173. .  Costs  of  Afq>e&},  3>;  Demurrer,  generally,  4; 

Demurrer  ore  tenus 
Moyle  V.  Meyle,  2  R.  2t  M.  7 10        . .        Etecutor,  generally,  1 ;  Investment^  3 

Neale  v.  Mackenzie,  1  Keen,  474  . .         Insolvency ;  Lease,  Agreemont  for 

Newman,  re,  2  M.  £r  C.  112       . .  . .  . .  . .  Lunatic,  1 

Nyssen  v.  Gretton,  2  Y.  &  Col.  222    . .     Charge  on  Real  Estate,  3,  4 ;  Legacy  1 

Palmer  ▼.  Graves,  1  Keen,  545  . .  . .  Charge  on  Real  Estate,  1 

Pearson  v.  Cardon,  2  R.  &  M.  606  . .  . .  . .      Interpleader,  2 

Phillips  V.  Worth,  2  R.  &  M.  638       . .       Actions  against  Officers  of  Court ;  In«> 

junction,  6 

Radford  ▼.  Radford,  1  Keen,  486    . .      Executory  Devise ;  Limitation  too  remote 

Ripley  y.  Moysey,  1  Keen,  578  Costs  of  Appeal,  6 

Roddy  Y.  Dawes,  1  Keen,  362         . .  . .  . .  . .  Infant,  1 

Sawyer  V.  Bnchm ore,  I  Keen,  391        ••  ..  ..  ..        Laches 

Shore  v.  Bower,  1  Keen,  559  . .         . .         Application  of  Purchase-Money 

Simpson  v.  Howden,  1  Keen,  583  . .  . .  . .  Agreement,  3 

Smith  V.  Smith,  2  Y.  &  Col.  353 ..  Administrators,  3;  Bankrupt;  Bill  of  Revivor 

and  Supplement 
Stanton  v.  Hatfield,  1  Keen,  358         . .        Costs  of  Appeal,  7;  Creditor's  Suit,  2 
Stephens  v.  Frost,  2  Y.  &  Col.  297, 302, 309 . .  Amended  Bill ;  Bill  of  Amendment ; 

Bill,  Form  of;  Demurrer  generally,  3 
Stock  V.  Dodsley,  1  Keen,  325  . .  Executors  beneficially  interested,  2 

St.  John's  College,  re,  Exp.,  2  R.  &  M.  603        . .  . .  Fellowship,  2 

St.  Louis  v«  St  Louis,  1  Moore,  P.  C.  143  . .  . .  Appeal,  3 

Totenhead,  in  re,  2  M.  &  C.  39  Lunatic,  2 

Tottenham,  in  re,  2  M.  &  C.  39  . .  . .  . .  Jurisdiction,  4 

TuUett  V.  Armstrong,  1  Keen,  428   . .  Anticipation,  Clause  against ;  Husband  and 

Wife,  3 ;  Motion 
Turner  v.  Edgell,  1  Keen,  502  . .  . .  . .         Exchange  of  Land 
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Tyler  v.  Bell  2  M.  &  C.  89      . .      Administrators,  1,  2 )  Bill,  Amendment  of,  I ; 

Husband  and  Wife,  I 
Vandeleur  v.  Vandekur,  9  Bli.  N.  S.  157  . .  Charge  on  Real  Estate, 2  ;  Eionera- 

tion  of  Personal  Estate 
Vernon  V.  Vernon,  2  M.&  C.  145  ..         ..  Demurrer,  generally,  6, 7 

Vigors  V.  Lord  Audley,  2  M.  &  C.  49     . .       Attachment ;  Demurrer,  generally,  5 

Wallers, re,  2  M.&C.  38       ^     ..  ..  ..  ..  Lunatic, 3 

Ware  v.  Grand  Junction  Water  Company,  2  R.  &  M.  470 .  .Act  of  Parliament,  1,2; 

Injunction,  4,  5;  Joint  Stock  Companies,  3 
Waterford,  Marquis  of,  v.  Knight,  9  Bli.  N.  S.  307      . .      Demurrer,  generally,  8 
Webb  V.  Lugar,  2  Y.  &  Col.  247       . .       Fines  on  Renewal ;  Lease,  Renewal  of 
Wellesley  ?.  Duke  of  Beaufort,  2  R.  &  M.  639         . .         . .         Contempt,  2,  3 

White  V.  Baugh,  9  Bli.  181         . .         . .  Failure  of  Bankers;  Investment,  2 

V.  Smith,  1  Keen,  381 . .  Bill,  Dismissal  for  want  of  Prosecution,  1  j  General 

Order 
Williams  V.  Bank  of  England,  2  Y.  &  Col.  266  Distringas;  Jurisdiction,  2 

Wood  V.  Cox,  1  Keen,  317  . .  . .        Executors  beneficially  interested,  1 

Wyndbam  v.  Ennismore,  1  Keen,  467  . .  Infant,  2 ;  Jurisdiction,  9 

Young  V.  Bank  of  Bengal,  1  Moore,  P.  C.  150        . .  . .        Bankruptcy,  2 
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ORDERS  IN  CHANCERY. 


In  Chancery.  23d  February,  1837. 

Whereas  it  is  expedient  that  the  fees  which  are  by  the  General  Orders  for 
regulating  the  practice  of  the  Court  of  Chancery,  bearing  date  the  21  st  day 
of  December,  1833,  directed  to  be  tiken  by  the  masters  and  their  clerks,  and 
the  registrars  and  their  clerks,  under  the  act  passed  in  the  third  and  fourth 
years  of  the  reign  of  his  present  majesty,  intituled  "An  Act  for  the  Regula- 
tion of  the  Proceedings  and  Practice  of  certain  Offices  of  the  High  Court  of 
Chancery  in  England,"  should  be  varied  and  increased,  or  reduced  in  amount 
or  wholly  omitted  to  be  received,  as  hereinafter  mentioned ;  Now  I,  the 
Right  Honoiurable  Charles  Christopher  Baron  Cottenham,  Lord  High  Chan. 
ceUor  of  Great  Britain,  with  the  advice  and  concurrence  of  the  Right  Ho- 
nourable Henry  Baron  Langdale,  Master  of  the  Rolls,  and  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  knight.  Vice-chancellor  of  England,  do  hereby 
order  and  direct  that,  from  and  after  the  27th  day  of  Februaiy  instant,  the 
fees  set  forth  in  the  First  Schedule  hereunto  shall  be  the  fees  to  be  received 
and  taken  by  the  clerks  to  the  masters  in  ordinary,  in  the  place  and  stead  of 
the  fees  now  received  and  taken  by  them,  pursuant  to  the  said  General 
Orders  bearing  date  the  2 1st  day  of  December  1833  :  And  that  the  fees  set 
forth  in  the  Second  Schedule  hereunto  shall  be  the  fees  to  be  received  and 
taken  by  the  registrars  and  their  clerks,  in  the  place  and  stead  of  the  fees 
now  received  and  taken  by  them  pursuant  to  the  said  General  Orders. 

FIRST  SCHEDULE. 

Fees  to  be  received  and  taken  by  the  Clerks  to  the  Masters  in  Ordinary, . 

£    5.   rf. 

For  every  warrant       -  -  -  -  -  -030 

For  drawing  every  report,  exclusive  of  schedules  of  accounts  of 
parties  accounting  before  the  master,  and  exclusive  of  the  fee 
on  signing,  per  folio  -  -  -  -  -010 

For  drawing  schedules  of  accounts  of  -parties  accounting  before 
the  master,  per  folio  ..... 

On  signing  every,  report  and  certificate  .  -  . 

For  investigating  every  title  brought  in  before  the  master  to  be 
settled  and  perusing  the  abstract  thereof,  upon  the  first  twenty- 
five  folios  thereof    --...- 

And  upon  every  succeeding  twenty-five  folios  thereof    - 

For  every  advertisement  issued  by  the  master   -  -  . 

Upon  every  peremptory  advertisement  for  the  sale  of  property 
with  the  approbation  of  the  master,  in  addition  to  the  fore- 
going fee,  to  be  repaid  if  the  property  shall  not  be  offered  for 
sale  -  -  -  -  -  -  -300 

(In  addition  to  the  reasonable  travelling  expenses  of  the 
master's  derk,  to  be  received  and  retained  by  him.) 


0 

0 

6 

1 

0 

0 

0 

6 

8 

0 

3 

4 

1 

1 

0 

234  Orders  in  Chancery, 


£   s.  d. 


For  signing  the  allowance  of  every  deed,  recognizance,  set  of  in- 
terrogatories, account,  or  other  document  allowed  and  signed 
by  the  master  -  -  -  -  -  -O50 

For  every  order  upon  a  warrant  -  -  -  -      0    6    0 

For  perusing  and  settling  the  draft  of  every  deed  brought  before 
the  master  to  be  settled  (except  lease  for  a  year),  where  such 
deed  shall  not  exceed  thirty  fbUos     -  -  -  -      1    0    0 

Where  such  deed  shall  exceed  thirty  follow  and  not  exceed  fifty 

folios 110    0 

And  where  such  deed  shall  exceed  fifty  fblios  and  not  exceed 
one  hundred  folios  -  -  -  -  -2100 

And' where  such  deed  shall  exceed  one  hundred  folios  •  -      3    0    0 

Fee  on  preparing  every  recognizance    -  -  -  -      1    1    0 

For  taking  the  acknowledgment  of  any  deed    -  -  -      0    0    0 

For  taking  the  acknowledgment  of  every  married  woman,  or 
such  other  fee  as  the  Court  of  Connnon  Pleas  at  Westminster 
shall  order  to  be  paid  for  taking  such  acknowledgement  -      1    6    S 

For  an  examinatioit  fee  on  each  witness,  exclusive  of  oath         -      0    5    0 
For  examining  the  engrossments  of  deeds,  each  skin    -  -      0    3    4 

For  comparing  dee^,  books,  and  papers  with  the  schedule,  on 
their  being  deposited  or  delivered  out,  where  the  schedule 
shall  not  amount  to  fifty  folios  -^  -  -  -      0    6    8 

Where  the  schedule  shall  amount  to  fifty  folios  -  -      0  13   4 

For  attending  any  Court,  per  day,  by  the  clerk  -  -      0  1 J  4 

For  searching  papers  in  a  cause  or  matter  not  in  immediate  pro- 
gress before  the  master         -  -  -  -  -06    8 

For  every  oath  -  -  -  -  -  -016 

For  entering  accounts  of  receivers,  consignees,  and  committees, 
per  f/[dip  in  each  hook  -  -  -  -  -0^0.  6 

For  entering  accounts  of  parties  accounting  before  the  master  in 
a  hook,  if  required,  per  folb  -  -  -  -      0   0   6 

For  every  exhibil^         -  -  -  -  -  -oa^ 

Where  a  master  shall  be  requited  to  attend  a  paHy  to  administec 
an  oatJi,  there  shall  be  paid,  a  further  fee  of  ten  shillings  over 
and  besides  tJiB  coaoh-bire,  or  reasonable  tmveUing  expenses 
of  the  master  -  -  -  -  -  -OlOO 

For  expunging  scandal  or  in^rtinence  out  of  every  record  or 
document  lefeire^^  on  eveiy  saeh  record  or  document.  -       .      i   0   0 


SECOND  SCHEDULE. 

Fees  to  be  received  and  taken  by  the  Begistrars  andth&r  Clerks* 

£  & 
For  every  de^ee  or  order  on  the  original  hearing  of  a  cause,  and 
on  fiulher  directions,  exclusive  of  the  Master  of  the  Rolls'  fees 
on  decrees  of  6i.  Sd*  •  -  -  -  -      3  1^ 


d. 


Ordeva  in  Chaf^pery. 

For  every  office  copy  thereof    -  -  -  -  - 

For  every  order  on  petition  or  motion  of  course^  not  eau^eding 
one  side       ....... 

For  every  additional  side  of  such  order  .  ^  . 

For  every  order  on  otker  petitions^  where  a  refevence  is  directed^ 

but  the  deoiiioa  o(  the  master  is  not  to  bge  finaly  and  also 

where  the  petition  is  dismissed  .... 

For  every  office  copy  thereof    -  -  -  -  - 

For  every  order  for  a  special  i^^^^^tioii,  or  fi»r  the  af^MUhtment 
of  a  receiver  ------ 

For  every  office  co^y  the)reo£  -  -  -  -  - 

For  ev£ry  ord^v  &r  payi^ent  of  money  out  of  Court,  and  for  no 
other  purpose,  where  the  sum  or  sums  tliereby  specifically  di- 
rected to  be  paid  shall  not  exceed  in  the  whole  100/. 
For  every  office  copy  thereof  -  -  -  -  - 

For  ev^iy  oi^j^jfyr  ti^a«^  onfX  of  Qourl)  or^sal^,  at  any  sum  or 
sums  of  governmei^t  st^Qcfcv  o^  S^^th  Sea^^aii^u^tie^.  (excepting 
long  annuities  and  annuities  for  terms  of  years),  and  for  no 
other  purpose,  where,  th^  ^um.  or  sums  thei^e^y  spfcifically  di- 
rected to  be  transferred  or  sold  shall  not  exceed  in  the  whole 
100/.  stock  or  annuities        -  .  .  -  - 

For  every  office  copy  thereof  -.  -  •  ^  « 

For  evety  order  for  payiiient  out  of  Court  of-  any  annuity  or  an- 
nuities, not  exceeding  in  the  whole  5/.  per  annum,  or.  i£  any 
interest  or  dividends  upon  stock  or  annuitaes,  not  ezoeediqg 
in  the  whole  51.  p^  annum,  and  for  no  other  purppse 
For  every  office  copy  thereof    -  -  -  -  - 

For  every  other  order  for  payment  or  tnmsfiv  out  of  Court 
For  every  office,  coi^  thereof  -  -  -  -  - 

For  every,  other  Older  on  special  motions  ... 

For  every  office  copy  thereof  -  -  -  -  - 

For  every  order  on  arguing  exceptions  -  -  - 

For  every  oS&ob  copy  thereof  -  •  - 

For  every  order  on  aiguing  pleas  and  demurrecs 

For  every  offiqe  copy  thereof  -  -  -  -  - 

For  every  order,  on  petition,  of  appeal  or  rehearing 

For  every  office  copy  thereof^  ....-- 

For  every  order  on  petitions  not  herein  otherwise  specified 
For  every,  office  copy  thereof  -  -  -  -  - 

For  every  order  in  any  matter  in  lunacy  ... 

For  every  office  copy  thereof  -  -  -  -  - 

For  every  order  in  any  matter  in  bankruptcy    -      •      - 

For  every  office  copy  thereof  -  -  -  -  - 

For  every  copy  of  a  petition  of  appeal  or  rehearing,  per  side     - 
For  every  certificate  signed  by  the  registrar  for  the  sale  or  trans- 
fer of  annuities,  stock,  or  exchequer  billsy  or  &r  delivery  out 
of  thektter  ..--.- 
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£.s.  d. 
Fur  every  other  certificate  signed  by  the  registrar  -  -      0    1    0 

For  every  copy  of  minutes  of  any  decree  or  order,  per  side       -      0    10 
For  every  exhibit  proved  vwd  voce  in  Court       -  -  -      0    2    6 

For  entering  every  plea  of  demurrer    -  -  -  -      0    1    0 

For  setting  down  causes,  exceptions,  further  directions,  pleas,  and 
demurrers,  each  (except  for  setting  down  causes  on  the  re- 
gistrar's days)  -  -  -  -  -  -010 

For  setting  down  causes  on  the  registrar's  days,  each     -  -      1    1    0 

cottenham,  c. 
Lanodale,  M.R. 
Lancelot  Shadwell,  V.C. 


ORD  Efts  for  the  better  regulating  the  Hearing  of  Causes  and  other 
Matters  in  the  Court  of  Chancery, 

COURT  OF  CHANCERY. 

5th  May,  1837. 

The  Right  Honourable  Charles  Christopher  Lord  Cottenham,  Lord 
High. Chancellor  of  Great  Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lanodale,  Master  of  the  Rolls, 
and  the  Right  Honourable  Sir  Lancelot  Shadwell,  Vice-Chancellor  of 
England,  doth  hereby  order  and  durect  in  manner  following ;  that  is  to 
say— 

I.  That  from  and  after  the  20th  day  of  May  now  instant  every  original 
information  or  bill  of  complaint  filed  in  the  High  Court  of  Chancery  shall  the 
(at  option  of  tlie  party,  informant  or  complainant,  by  or  on  whose  behalf  the 
information  or  bill  shall  be  filed)  be  distinctly  marked  at  or  near  the  top  or 
upper  part  thereof,  either  with  the  words  "  Lord  Chancellor,"  or  with  the 
words  ''  Master  of  Hie  Rolls :''  and  that  the  Six  Clerk  and  Clerk  in  Court, 
to  whom  the  filing  of  the  information  or  bill  belongs,  shall,  in  the  books  and 
indexes  in  which  the  same  shall  be  entered,  add  to  the  entry  thereof  such 
distinguishing  words  or  mark  as  may  make  it  appear  firom  such  entry  whe- 
ther the  information  or  bill  is  marked  with  the  words  '*  Lord  Chancellor," 
or  with  the  words  '*  Master  of  the  Rolls:"  and  that  from  and  after  the  said 
20th  day  of  May  the  Six  Clerks  and  Clerks  in  Court  are  not  to  file  any  original 
information  or  bill  of  complaint  which  shall  not  be  marked  in  the  manner 
hereinbefore  directed. 

IL  That  in  every  cause  in  which  the  original  information  or  bill  shall  be 
marked  with  the  words  '*  Lord  Chancellor,"  or  with  the  words  ''Master  of 
the  Rolls,''  the  Six  Clerk  to  whom  it  belongs  to  give  or  sign  the  certificate  ^ 
that  the  cause  is  ready  for  hearing  shall,  upon  being  applied  to  for  such  cer- 
tificate, see  that  the  same  certificate  is  marked,  or  cause  the  same  to  be 
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marked,  with  tlie  words  "Lord  Chancellor,"  or  with  the  words  "Master  of 
the  Rolls,"  in  conformity  with  the  like  words  marked  on  the  original  informa* 
tion  or  hill. 

III.  That  in  every  cause  now  in  Courtj  but  which  has  not  yet  been  set 
down  for  hearing,  the  Clerk  in  Court  who,  on  the  behalf  of  the  informant,  or 
of  the  plaintiff  or  def^dant,  shall,  at  any  time  after  the  20th  day  of  May 
instant,  apply  to  the  Six  Clerk  to  set  down  the  cause  for  hearing,  or  for  the 
certificate  that  the  cause  is  ready  for  hearing,  shall  state  or  certify  to  such  Six 
Clerk  whether  any  orders  or  order  disposing  of  any  pleas  or  plea,  demurrers  or 
demurrer,  or  any  special  orders  or  order  upon  merits  shown  by  answer  or  by 
affidavit,  have  or  has  been  made  in  the  cause,  or  (in  case  no  such  order  as 
aforesaid  has  been  made)  whether  the  party  on  whose  behalf  the  application 
is  made  desires  the  cause  to  be  heard  before  the  Lord  Chancellor  or  the 
Master  of  the  Rolls ;  and  in  case  the  Clerk  in  Court  so  applying  shall  cer- 
tify that  any  such  order  as  aforesaid  has  been  made  by  the  Lord  Chancellor 
or  Vice-Chancellor,  and  not  by  the  Master  of  the  Rolls,  or  that  such  orders 
as  aforesaid  have  been  made  by  both  the  Lord  Chancellor  or  Vice-Chancellor 
and  the  Master  of  the  Rolls,  but  that  the  last  of  such  orders  has  been  made 
by  the  Lord  Chancellor  or  Vice-Chancellor,  or  (in  case  no  such  order  has 
been  made  in  the  cause)  that  the  party  desires  the  cause  to  be  heard  before 
the  Lord  Chancellor,  the  Six  Clerk  giving  the  certificate  shall  see  that  the  same 
certificate  is  marked,  or  shall  cause  the  same  to  be  marked,  with  the  words 
"Lord  Chancellor;"  and  the  Six  Clerk  and  Clerk  in  Court  shall  cause  the 
entries  of  the  cause  in  their  books  and  indexes  to  be  marked  with  such  dis- 
tinguishing words  or  marks  as  shall  signify  that  the  cause  is  to  be  heard  before 
the  Lord  Chancellor ;  and  in  case  the  Clerk  in  Court  so  applying  as  aforesaid 
shall  certify  that  any  such  order  as  aforesaid  has  been  made  by  the  Master  of 
the  Rolls,  and  not  by  the  Lord  Chancellor  or  Vice-Chancellor,  or  that  such 
orders  as  aforesaid  have  been  made  by  both  the  Lord  Chancellor  or  Vice- 
Chancellor  and  the  Master  of  the  Rolls,  but  that  the  last  of  such  orders  has 
been  made  by  the  Master  of  the  Rolls,  or  (in  case  no  such  order  as  aforesaid 
has  been  made  in  the  cause)  that  the  party  desires  the  cause  to  be  heard 
before  the  Master  of  the  RoUs,  the  Six  Clerk  giving  the  certificate  shall  see 
that  the  same  certificate  is  marked,  or  shall  cause  the  same  to  be  marked, 
with  the.  words  "Master  of  the  Rolls;"  and  the  Six  Clerk  and  Clerk  in 
Court  shall  cause  the  entries  of  the  cause  in  their  books  and  indexes  to 
be  marked  with  such  distinguishing  words  or  marks  as  shall  signify  that 
the  cause  is  to  be  heard  before  the  Master  of  the  Rolls. 

IV.  Tliat  the  Registrar  of  the  Court,  and  the  Secretaries  of  the  Lord 
Chancellor  and  of  the  Master  of  the  Rolls,  are  not  at  any  time  after  the  said 
20th  day  of  May  instant  to  set  down  to  be  heard  any  cause  in  which  the 
certificate  of  the  cause  .being  ready  for  hearing  shall  not  be  marked  in  the 
manner  directed  by  the  2nd  and  3rd  Orders,  and  are  not,  after  the  date  of 
these  Orders,  to  set  down  to  be  heard  before  the  Master  of  the  Rolls  any 
cause,  further  directions,  or  exceptions,  which  is  or  are  now  set  down  to  be 
heard  before  the  Lord  Chancellor,  and  are  not,  without  special  order  of  the 
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totd  Ghftricettdr,  to  set  dowta  to  be  heard  before  the  Lord  tAauceHoT  any 
cause,  farther  directions,  or  exceptions,  which  5s  6r  are  now  set  down  to  he 
heard  before  the  Master  of  the  Rolls. 

V.  Aat  !n  every  petition  prayit^  thai  a  day  may  be  ajppohitei  for  argu- 
ing a  plea  or  demurrer  put  in  to  any  information  6t  bill  filed  on  or  after  the 
»ud  20th  day  <:^  May,  it  i^all  be  eftated  whether  the  informalioh  or  bill  to 
which  such  plea  or  demuirer  is  ptit  iti  is  marked  with  the  woris  "  Lord 
Chance!l«r,"  or  wilih  the  words  "Master  of  (he  Rolls.^ 

VI.  That  from  and  after  the  saTd  20th  day  of  May  ii^tant  the  several 
causes  and  matters  hereibaftet  mentioned,  not  already  s6l  down,  shaft  be  set 
down  to  be  heard  before  the  Lord  Cbancell6r,  and  shall  not,  without  special 
order  of  the  Lord  Chatice!l6r,  be  set  down  to  b^  h^ard  before  the  Master 
dp  the  Rolts. 

L  Every  picfa  or  demurrer,  and  all  exceptions  in  any  cause  in  wiiTch  ilie 
information  or  biH  shall  be  marked  with  the  words  "  Lord  Ghancellor,"  or 
in  which  the  entries  of  the  cause  In  the  Six  Clerks'  book  shall  be  so  marked 
as  to  signify  that  the  same  is  to  be  heard  before  the  Lord  Chancellor. 

2.  Every  CaUse  in  which  thfe  certificate  of  the  cause  being  ready  for  liear- 
ing  shall  be  mdJrked  with  the  words  "  Lord  Chancellor.** 

3.  Evtry  cause  re(q[uiring  to  be  heArd  for  further  directions,  or  on  tlie 
equity  reserved,  and  in  wliich  the  Mastet'd  report  has  been  or  shall  be  made, 
or  a  trial  at  law  has  bieen  or  shall  be  had,  or  the  certificate  of  a  court  of 
common  law  has  been  or  shall  be  obtained  in  jpiirsuance  oif  a  decree  or  order 
pronounced  by  th6  Lotd  Chancelloi-  or  Vice-Chancellor. 

4.  Every  exception  or  set  of  exceptions  taken  to  any  report  made  liy  a 
Master  in  ordinary,  in  pursuance  of  a  decree,  or  an  order  of  reference  (not 
being  an  order  obtained  of  course),  made  by  the  Lord  Chancellor  or  Vice- 
Chancellor. 

VIL  That  from  and  After  th6  sbid  20th  day  of  isiay  instant  every  petition 
presented  or  ihotibn  khade  under  or  pursuant  to  tiie  liberty  to  apply  con- 
tained in  any  decree  ot  decretal  order  of  the  Lord  Chancellor  or  VicerChan- 
cellor,  shall,  as  to  petitions,  be  addressed  to  and  set  down  to  be  heard  before 
the  Lord  Chancellor,  and  shall,  as  to  motions,  be  made  before  the  Lord 
Chancellor  or  Vice-Chancellor ;  and  that  no  such  petition  or  motion  shall, 
without  the  special  order  of  the  Lord  Chancellor,  be  addressed  to  or  made 
before  the  Master  of  the  tlolls. 

Vilt.  That  all  such  pleas,  demurrers,  causes,  further  directions,  exceptions, 
and  petitions,  to  be  so  set  down  to  be  heard  before  the  Lord  Chancellor,  as 
hereinbefore  is  directed,  shall  be  beard  and  determined  in  the  same  manner, 
and  be  subject  to  the  same  rules,  as  pleas,  demurrers,  causes,  further  direc- 
tions, exceptions,  and  petitions  set  down  before  the  Lord  Chancellor,  have 
heretofore  been  heard  and  determined. 
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IX.  That  from  and  after  the  said  20th  day  of  May  instant  all  hiterlocutory 
applications  hy  way  of  motion  or  petition  (other  than  applications  for  oraers 
of  course),  shall,  in  the  several  cases  hereinaf1:er  mentioned,  he  made  to  die 
Lord  Chancellor  or  16  the  Vice-Chancellor,  and  shall  not,  without  fecial 
order  of  the  Lord  Chancellor,  he  made  to  the  Mastet  of  the  Holls;  viz.  in 
the  several  cases  following : — 

1.  Where  the  original  information  or  hill  is  marked  with  the  words  ^*  Lord 
Chaneellor." 

2.  Where  the  cause  has  not  heen  set  down  for  hearing,  and  any  order  dis- 
posing of  any  plea  or  demurrer,  or  any  special  ori^er  upon  merits,  shown  by 
answer  or  hy  affidavit,  has  heen  made  in  the  cause  by  the  Lord  Chancellor 
cir  "Vice-Chancellor,  and  no  such  order  has  been  made  by  the  Master  of  the 
Rolls. 

3.  Where  the  cause  has  not  been  set  down  for  hearing,  and  orders  disposing 
of  pleas  or  demurrers,  or  special  orders  upon  merits  shown  by  answer  or  affi- 
davit, have  been  made  by  both  the  Lord  Chancellor  or  Vice-Chancellor  and 
the  Master  of  the  Rolls,  but  the  last  of  such  orders  was  made  hy  the  Lord 
Chancellor  or  Vice- Chancellor. 

4.  Where  the  cause  has  teen  set  down  for  hearing  before  the  Lord  Chan- 
cellor, either  for  original  hearing  or  for  further  directions,  or  on  the  equity 
reserved. 

5.  Where  the  decree  or  las^  decretal  order  was  made  by  the  Lord  Chan- 
ceDor  or  Vice-Chancellor,  except  in  cases  where  the  decree  or  last  decretal 
drder  was  made  by  tlie  Lord  Chancellor  on  a  re-liearing  of  a  decree  or 
decretal  order  made  by  the  Master  of  the  Rolls. 

X.  That,  from  and  after  the  said  20th  day  of  May  instant,  the  several 
causes  and  matters  hereinafter  mentioned,  not  already  set  down,  shall  be  set 
down  to  be  heard  before  the  Master  of  the  Rolls,  and  shall  not,  otherwise 
than  for  the  purpose  of  re-hearing,  be  set  down  to  he  heard  before  the  Lord 
Chancellor. 

1.  Every  plea  or  demurrer,  and  all  exceptions  in  any  cause  in  which  the 
information  or  bill  shall  be  marked  with  the  words  **  Master  of  the  Rolls;'* 
or  in  whicti  the  entries  of  the  cause  in  the  Six  Clerks*  books  shall  he  so 
marked  as  to  signify  that  the  same  is  to  be  heard  before  the  Master  of  the 
Rolls. 

2.  Every  cause  in  which  the  certificate  of  the  same  beiiig  ready  for  hearing 
shall  be  marked  with  the  words  "  Master  of  the  Rolls.'* 

3.  Every  cause  requiring  to  be  heard  for  fiirther  directions  or  on  the  equity 
reserved,  and  in  which  the  Master's  report  has  been  or  shall  be  made,  or  a 
trial  at  law  has  been  or  shall  he  had,  or  the  certificate  of  a  Court  of  Common 
Law  has  been  or  shall  be  obtained,  in  pursuance  of  a  decree  or  order  pro- 
nounced by  the  Master  of  the  Rolls. 

4.  Every  exception,  or  set  of  exceptions,  taken  to  any  report  made  by  a 
Master  in  ordinary,  pursuant  to  a  decree  or  an  Order  of  reference  (not  being 
9Q  order  obtained  as  of  course)  made  by  the  Master ^f  the  Rolls. 
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XI.  That,  from  and  after  the  said  20t1i  day  of  May  instant,  every  petition 
presented,  or  motion  made,  under  or  piu^uant  to  the  h'berty  to  apply  con- 
tained in  any  decree  or  decretal  order  of  the  Master  of  the  Rolls,  shall  be 
addressed  to  and  set  down  to  he  heard,  or  shall  be  made,  before  the  Master 
of  the  Kolls :  and  that,  except  for  the  purpose  of  re-hearing  an  order  of  the 
Master  of  the  Rolls,  no  such  petition  or  motion  shall  be  addressed  to  or  made 
before  the  Lord  Chancellor. 

XII.  That,  from  and  after  the  said  20th  day  of  May  instant,  all  interlocu- 
tory applications,  by  way  of  motion  or  petition,  (other  than  applications  for 
orders  of  course,)  shall,  in  the  several  cases  hereinafter  mentioned,  be  made 
to  the  Master  of  the  Rolls,  and  shall  not,  except  for  the  purpose  of  re-hearing 
an  order  of  the  Master  of  the  Rolls,  be  made  to  the  Lord  Chancellor;  viz.  in 
the  several  cases  following: — 

1.  Where  the  original  information  or  bill  is  marked  with  the  words  *'  Mas- 
ter of  the  Rolls." 

2.  Where  the  cause  has  not  been  set  down  for  hearing,  and  any  order  dis- 
posuig  of  any  plea  or  demurrer,  or  any  special  order  upon  merits  shown  by 
answer  or  affidavit,  haa  been  made  in  the  cause  by  the  Master  of  the  Rolls, 
and  no  such  order  has  been  made  by  the  Lord  Chancellor  or  Vice-Chancellor. 

3.  Where  the  cause  has  not  been  set  down  for  hearing,  and  orders  dis- 
posing of  pleas  or  demurrers,  or  special  order  upon  merits  shown  by  answer 
or  affidavit,  have  been  made  by  both  the  Lord  Chancellor  or  Vice-Chancellor 
and  the  Master  of  the  Rolls,  but  the  last  of  such  orders  has  been  made  by 
the  Master  of  the  Rolls. 

4.  Where  the  cause  has  been  set  down  for  hearing  before  the  Master  of  the 
Rolls,  ^either  for  original  hearing  or  for  fvurther  directions,  or  on  the  equity 
reserved,  and  is  not  now  set  down  to  be  so  heard  before  the  Lord  Chancellor. 

5.  Where  the  decree  or  last  decretal  order  was  made  by  the  Master  of  the 
Rolls  or  by  the  Lord  Chancellor,  on  the  re-hearing  of  a  decree  or  decretal 
order  of  the  Master  of  the  Rolls. 

XIII.  That  the  above  orders  as  to  interlocutory  applications,  shall  not 
extend  to  any  applications  for  orders  of  course,  nor  to  any  petitions  presented 
or  notices  of  motion  given,  before  the  18th  day  of  May  instant. 

XIV.  That  all  applications  for  orders  of  course,  to  be  obtained  on  petition 
or  motion,  shall  and  may  be  made  in  the  same  manner,  in  all  respects,  as  if 
the  above  orders  had  not  been  made;  but  as  to  all  cases  in  which,  according 
to  the  9th  preceding  order,  interlocutory  applications  (other  than  applications 
for  orders  of  course)  are  directed  to  be  made  before  the  Lord  Chancellor  or 
Vice-Chancellor,  if  any  order  nisi,  upon  which  cause  against  making  the  order 
absolute  is  to  be  shown  to  the  Court,  shall  be  obtained  as  of  course  from  the 
Master  of  the  Rolls,  such  cause  shall  be  shown  before  the  Lord  Chancellor  or 
Vice-Chancellor;  and  if  any  order  of  reference  to  the  master  in  ordinary 
shall  be  obtained  as  of  course  from  the  Master  of  the  Rolls,  and  the  master's 
report  pursuant  to  such  order  of  reference  shall  be  excepted  to,  the  exceptions 
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thereto  shall  be  heard  before  the  Lord  Chancellor  or  the  Vice-chancellor; 
and  in  all  cases  in  which,  according  to  the  12th  preceding  order,  interlocutory 
applications  (other  than  applications  for  orders  of  course)  are  directed  to  be 
made  before  the  Master  of  the  Rolls,  if  any  order  nisi,  upon  which  cause 
against  making  the  order  absolute  is  to  be  shown  to  the  Court,  shall  be 
obtained  as  of  course  from  the  Lord  Chancellor  or  Vice-Chancellor,  such 
cause  shall  be  shown  before  the  Master  of  the  Rplls;  and  if  any  order  of 
reference  to  the  master  in  ordinary  shall  be  obtained  as  of  course  from  the 
Lord  Chancellor  or  Vice-Chancellor,  and  the  master's  report  pursuant  to  such 
order  of  reference  shall  be  excepted  to,  the  exceptions  thereto  shall  be  heard 
before  the  Master  of  the  Rolls. 

XV.  That,  in  the  interval  between  the  close  of  the  sittings  after  any  term 
and  the  commencement  of  the  sittings  before  or  at  the  beginning  of  the  next 
ensuing  term,  applications  for  special  orders  may  be  made  to  any  judge  of 
the  Court,  in  the  same  manner  as  if  these  orders  had  not  been  made;  but 
that  the  orders  which  shall  be  made  in  any  such  interval  by  the  Lord  Chan- 
cellor, or  by  the  Master  of  the  Rolls,  or  by  the  Vice-Chancellor,  shall,  if  not 
made  by  the  judge  to  whom  the  application,  if  made  during  the  ordinary  sit- 
tings of  the  Court,  would  have  been  made  pursuant  to  the  directions  contained 
in  these  orders,  be  marked  as  having  been  made  for  such  judge,  and  shall  in 
the  future  proceedings  of  the  cause  be  deemed  to  be  the  order  of  such  judge 
in  all  respects  save  this, — that  no  order  so  made  by  one  judge  for  another, 
under  the  circumstances  aforesaid,  shall  be  reheard  for  the  purpose  of  being 
discharged  or  varied  otherwise  than  by  the  Lord  Chancellor. 

XVI.  That,  from  and  after  the  said  20th  day  of  May  instant,  all  matters 
which,  under  and  by  virtue  of  any  act  of  parliament  or  otherwise,  the  Court 
hath  jurisdiction  to  hear  and  determine  in  a  summary  way,  and  which  shall 
be  in  the  first  instance  brought  under  the  consideration  of  the  Court  upon  a 
petition  presented  to  the  Lord  Chancellor,  shall  in  any  subsequent  stage  of 
the  proceedings,  respecting  the  same  matters,  be  heard  and  determined  by  the 
Lord  Chancellor  or  Vice-Chancellor;  and  that  no  petition  respecting  the 
same  matters,  in  any  subsequent  stage  of  the  proceedings  relating  thereto, 
shaD,  without  special  order  of  the  L6rd  Chancellor,  be  set  down  to  be  heard 
before  the  Master  of  the  Rolls;  and  that  all  such  matters  as  aforesaid,  which 
shall  be  in  the  first  instance  broi^ht  under  the  consideration  of  the  Court, 
upon  a  petition  to  the  Master  of  the  Rolls,  shall,  in  any  subsequent  stage  of 
the  proceedings  respecting  the  same  matters,  be  heard  and  determined  by  the 
Master  of  the  Rolls;  and  that  no  petition  respecting  the  same  matters,  in  any 
subsequent  stage  of  the  proceedings  relating  theret6,  shall,  otherwise!  than  for 
the  purpose  of  re-hearing  an  order  of  the  Master  of  the  Rolls,  be  set  down  to 
be  heard  before  the  Lord  Chancellor. 

cottenham,  c. 
Langdale,  M.  R. 
Lancelot  Shaowell,  V.  C. 
VOL.  XVIIL  R 
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Cuttrt  of  C^cfiequer. 
Genbral  Orders  in  EQuiTr,  6th  day  of  June,  1837. 

I.  Whereas  the  present  practice,  that  causes  can  only  be  entered  for  hear- 
ing on  the  seal  day  after  every  term,  and  that  the  tubjHgna  ad  audiendum 
judicium  can  only  be  returnable  in  term  time,  is  productive  of  delay  and  in- 
convenience: The  Court  doth  order,  that  from  and  after  the  last  day  of 
the  present  Trinity  Term,  causes  may  be  set  down  for  hearing,  and  the  tub- 
pana  ad  audiendum  judicium  be  served,  and  made  returnable  on  any  day  as 
well  out  of  term  as  in  term,  but  every  such  subpana  is  to  be  served,  in  a 
country  cause  fourteen  days,  and  in  a  town  cause  ten  days,  before  the  same  is 
made  returnable.  And  it  is  ordered,  that  service  on  the  clerk  in  court  for 
any  party  of  a  subpcma  ad  audiendum  judicium  shall  be  deemed  good  service. 

II.  And  whereas  inconvenience  arises  from  there  being  great  irregularity 
in  the  times  of  opening  and  shutting  the  King's  Remembrancer's  Office :  It 
IS  hereby  ordered,  that  the  said  office  be  kept  open  from  nine  o'clock  in 
the  morning  until  half-past  four  in  the  afternoon,  holidays  excepted,  from  the 
first  day  of  every  term  until  the  last  day  of  the  sittings  of  the  Court  after 
every  term,  and  at  all  times  when  the  Court  shall  be  sitting,  and  at  all  other 
times  from  half-past  nine  o'clock  in  the  forenoon  till  four  o'clock  in  the 
afternoon, 

III.  And  it  is  ordered,  that  every  notice  of  motion,  and  every  petition 
whereof  notice  is  necessary  to  be  given,  shall  be  served,  and  all  affidavits 
intended  to  be  read  in  support  thereof  be  filed,  at  least  two  clear  days  before 
the  hearing  of  such  motion  or  petition,  unless  otherwise  specially  ordered  by 
the  Court;  and  all  affidavits  intended  to  be  used  in  opposition  to  any  motion 
or  petition,  shall  be  filed  before  they  are  read  in  Court 

IV.  And  it  is  ordered,  that  the  defendants  shall  not  be  required  to  sign 
each  skin  of  an  answer,  but  that  every  answer  shall  be  deemed  good  and  suffi- 
cient if  the  defendants  do  sign  the  last  skin  thereof,  and  the  last  skin  of  the 
schedule  or  schedules  thereto. 

'  y.  And  it  is  ordered,  that  it  shall  be  deemed  sufficient,  if  the  caption  of 
the  answer  of  every  defendant  who  is  unable  to  write  his  or  her  name,  and 
which  shall  be  taken  before  commissioners  in  the  country,  states  that  the 
answer  purporting  to  be  sworn  to  by  the  defendant,  was  read  over  to  such 
defendant,  who  appeared  perfectly  to  understand  the  same,  and  made  his  or 
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her  mark  thereto,  in  the  presence  of  the  commisaionen,  before  whom  luch 
answer  was  sworn,  without  requiring  an  affidavit  of  the  answo:  having  been 
BO  read  over. 

VI.  And  it  is  ordered,  In  aU  cases  of  pleas,  demurrers,  and  exceptions  to 
answers,  or  to  master's  reports  of  scandal  or  impertinence,  copies  of  the  bill, 
plea  or  demurrer,  answer  and  exceptions,  an^  master's  report,  be  delivered 
by  the  party  who  sets  down  the  same,  at  the  chambers  of  the  judge  before 
whom  the  aigument  is  to  come  on,  one  dear  day  at  least  before  the  day  ap- 
pointed for  such  argument;  but  in  caaet  of  scandal  or  impertinence,  the  same 
copies  are  to  be  delivered  to  the  judge  aa  were  laid  before  the  master  on  the 
reference. 

And  it  is  ordered,  that  the  forgoing  orders  shall  take  efl^t  from  and  after 
ihe  last  day  of  this  present  Trinity  Term,  and  that  the  same  be  entered  with 
the  registrar,  and  that  copies  of  the  same  be  put  up  in  the  King's  Remem- 
braacer's  Office,  and  the  several  offices  of  this  Court 

ABXRGEn, 

^  1.  Paekb, 
w.  bolland, 

E.  H.  AUHBBSM. 


nH 
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FOREIGN  LEGAL  INTELLIGENCE. 

The  following  juridical  works  have  recently  appeared  in  France :  1.  A  new  Edition 
of  Vattera  Law  of  Nations;  the  last  (of  1830)  is  exhausted,  which  shows  to 
what  extent  the  book  is  in  request.  2.  French  Translations  of  the  Austrian  Civil 
Code,  and  the  Ordinance  relating  to  Ciiminal  Procedure  for  the  Two  Sicilies,  by 
M.  Foucher,  whose  translations  of  other  foreign  codes  have  been  already  mentioned 
in  this  work.  It  is  hoped  that  his  labours  will  do  something  towards  difTosing  a  know- 
ledge of  foreign  systems  in  France,  but  our  correspondent  suggests  that  systematic 
works  upon  the  respective  systems  would  be  more  useful  for  this  purpose  than 
literal  translations  of  the  codes.  3.  A  new  Edition,  by  M.  Foucher  and  M.  Tail- 
landier,  of  the  Genevese  Code  of  ProcedurCt  the  framers  of  which  took  the  French 
code  of  procedure  for  their  model,  omitting  or  correcting  a  great  many  of  its  faults. 
4.  The  2d  and  3d  volomes  of  La  Th^arie  du  Code  P^nal,  by  MM.  Cbanveau  and 
H&w,  consideFed  the  best  book  on  the  penal  law  of  Franoe,  have  appeared.  5.  De 
t^Emjmtonnement  pour  D«tu$,  by  M.  Bayle ;  a  successful  prize-essay*  advocating 
the  abolition  of  arrest  in  civil  cases.  6.  Traits  deU  Ugislation  etde  la  Pratique 
det  Court  d*Eau ;  a  complete  and  systematic  exposition  of  all  laws  relating  to  water, 
from  the  sea.to  th^  brook,  with  a  practical  commentary,  in  which  the  French  law 
on  the  subject  is  compared  with  that  of  other  countries,  particularly  the  English. 
7.  Encifclopcdie  du  Droit,  by  MM.  Sebire  and  Carteret ;  a  work  intended  to  super- 
sede all  other  compilations  of  the  sort.  A  promising  list  of  collaborators  has  been 
announced ;  but  in  France,  as  in  other  countries,  men  of  established  reputation  are 
often  induced  to  lend  their  names  without  the  least  intention  of  actually  engaging 
in  the  work.  8.  Dictionnaire  General  de  Droit,  by  M.  Armand  Dallozj  a  work 
highly  esteemed,  in  four  thick  volumes,  quarto.  9.  Dictionnaire  G£n6ral  de  Pro- 
-  ctdure  Civil,  by  M.  Chaveau,  in  one  closely  printed  octavo  volume :  this  work  is 
esteemed  indispensable  to  the  practitioner.  10.  Eloquence  Judiciaire,  Lefont  et 
Modelet,  by  M.  Berryer,  the  celebrated  advocate,  who  has  given  this  rather  ambi- 
tious title  to  a  collection  of  his  own  pleadings,  which  are  said  to  have  owed  a  good  deal 
of  their  efiiect  to  his  delivery.  11.  Requisitoires,  Plaidoyert  et  Diteours,  &c.  in  three 
volumes,  by  M.  Dupin ;  a  collection  well  worthy  of  his  fame.  12.  Mr.  Okey  has 
published  a  fi(ih  edition  of  his  Digest  of  the  Laws,  Usages  and  Customs  affecting  the 
Commercial  and  Civil  Intercourse  of  the  Subjects  of  Great  Britain  and  France  ;  a 
work  containing  much  useful  information  of  a  popular  kind.  13.  Under  the  title  of 
Code  P6nal  de  la  Marine  Anglaise,  M.  Laignel  has  published  the  acU  22  Geo.  II. 
and  19  Geo.  III.  translated  into  French,  with  notes.  Our  Magna  Charta  and  the 
Charter  of  the  Forests  have  also  recently  been  reprinted,  with  French  translations 
annexed.  14.  Traits  de  P Action  Publique  et  de  VActioti  Civile  en  Matih-e  Crimi- 
nelle,  by  the  late  M.  Mangin.  The  author  was,  prior  to  1830,  Councillor  of  the 
Court  of  Cassation  for  several  years,  and  the  present  work  contains  the  fruits  of  his 
extended  study  of  the  criminal  law.  He  discusses  many  questions  hitherto  un- 
touched ;  for  example,  the  prosecution  of  crimes  committed  by  Frenchmen  in  foreign 
countries  or  by  foreigners  in  France,  and  the  delivering  up  of  foreign  criminals  to 
foreign  courts.  15.  Lemons  sur  le  Code  de  Procedure  Civile,  by  the  late  M.  Boitard, 
Professor,  &c.,  a  roan  of  merit,  as  is  shown  by  this  work,  as  also  by  his  Lefont  de 
Droit  Criminel.  Unfortunately  both  works  are  left  in  an  unfinished  state,  and  em- 
brace only  a  portion  of  the  codes.  16.  Histoire  de  la  Legislation,  by  M.  de  Pasto- 
ret,  volumes  10  and  11.  The  ninth  volume  of  this  extensive  work  appeared  so 
long  ago  as  1827.    The  eleven  vojumes  contain  the  history  of  antiquity  down  to 
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the  time  of  the  Romaos.  The  work  is  the  fruit  of  extensive  researches*  bat  it 
is  to  be  regretted  that  the  author  has  not  availed  himself  of  the  histories  of  the 
laws  of  the  nations  of  antiquity  that  have  recently  appeared  in  Germany.  17. 
Code  det  Pontet  et  Chau8$^es  et  des  Mines,  by  M.  Tarignet ;  a  collection  of  all 
laws  relating  to  bridges,  streets^  &c.  pirincipally  adapted  for  the  use  of  those 
practieally  engaged  in  building,  &c.  18.  Cour  de  Droit  Militaire,  by  M. 
Broutta ;  a  concise  manual,  in  which  the  author  endeavours  to  reduce  military 
law  and  procedure  to  a  system.  19.  Prineipet  d*Adminitiration,  by  M^L 
Vuillefroy  and  Monnier.  The  laws  relating  to  the  internal  administration  of 
France  constitute  the  multontm  camehrum  onus  of  French  legislation.  These 
authors  have  endeavoured  to  refer  this  chaos  to  certain  simple  principles,  which 
principles  they  have  laboured  to  extract  from  the  royal  ordonnanees,  the  opinions 
of  stale  councillors  and  the  instructions  of  ministMs.  20.  TVatl^  ThSotique  et 
Pratique  des  Contrrfafons  en  tous  genres,  by  M.  Gastambide.  This  work  treats  of 
copyright  in  its  most  extended  sense,  as  regards  books,  draroatiG  productions,  music, 
engravings,  &cc»,  and  is  the  first  French  work  in  which  all  these  several  subjects  aie 
discussed.  21.  Commentaire  sur  la  Loi  des  Actes  de  VEtat  Civil,  by  M.  Rieff;  a 
complete  commentary  on  the  second  title  of  the  first  book  of  the  Code  Civil.  22, 
TraiU  des  Sereitudes  RMles,  by  M.  Solon ',  a  new  treatise  on  a  practical  subject, 
OB  which  many  works  have  been  written.  23.  CoUeciion  des  Lois  Mairitimes  an- 
t^rienres  au  18me  Sieeie,  by  M.  Pardessus,  Vol.  vi, ;  a  new  volume  of  a  highly 
ioterestiog  work,  which  we  formerly  made  the  subject  of  an  artide.  24.  Essai  sur 
la  Centralisation  Administrative,  by  M.  Bechard.  In  France,  as  is  well  known, 
the  whole  administration  of  the  country  is  centralized  in  the  persons  of  the  ministers. 
The  author  of  this  work  explains  the  true  state  and  the  working  of  this  centralization, 
and  points  out  its  advantages  and  disadvantages. 

We  propose  in  a  future  number  to  give  a  summary  account  of  the  various  pe- 
riodica] publications  devoted  to  jurisprudence  in  France.  To  the  best  of  these,  the 
review  edited  by  M.  Foelis,  we  have  already  had  frequent  occasion  to  refer. 
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EVENTS  OF  THE  QUARTER. 

Almost  the  only  legal  events  worth  noticing  daring  the  last  three  months  are  the 
proceedings  of  the  two  Houses  of  Parliament.  As  most  of  the  Bills'  which  have 
passed  into  laws  have  been  long  pending,  and  have  been  repeatedly  the  subject  of 
commentary  in  our  pages,  it  seems  unnecessary  to  revert  to  them  in  this  place. 
'1  he  most  important  is  the  statute  of  Wills,  which  comes  into  operation  on  the 
first  of  January,  1838.  Wilk  made  subsequently  to  that  period  most  be  executed 
with  the  formalities  prescribed  by  the  act ;  wills  made  prior  to  thtt  period  will  be 
valid  provided  they  conform  to  the  existing  law. 

Various  measures  of  considerable  public  interest  have  been  suspended  in  con- 
sequence of  the  sadden  dissolution  of  Parliament ;  as  regards  somei  the  delay  is 
fortunate, — as  regards  others,  a  fitting  occasion  for  regret.  In  the  latter  class  may 
be  ranked  Mr.  Serjeant  Talfourd's  Bills  for  extending  the  privilege  of  copyright* 
and  for  amending  the  law  relating  to  the  custody  of  children  under  age.  Both 
these  Bills  will  be  revived  early  in  the  next  session,  and  both,  it  is  to  be  hoped, 
will  passt  Another  measure  well  worthy  of  reconsideration  is  Mr.  Charles  Bui- 
ler's  Bill  for  erecting  a  new  kind  of  tribunal  for  the  trial. of  controverted  elections, 
which  are  now  generally  decided  by  committees  according  to  the  political  leaning 
of  the  majority.  The  Imprisonment  for  Debt  Bill,  the  Registration  of  Voters  Bill, 
and  the  Bill  (brought  in  by  Captain  Pechell)  for  extending  the  jurisdiction  of  the 
Sheriffs'  Courts,  are  open  to  grave  objections.  Instead  of  abolishing  arrest  alto- 
gether, and  effecting  such  sweeping  changes  in  the  law  of  debtor  and  creditor  at  a 
blow,  the  Attorney  General  should  have  begun  by  abolishing  arrest  on  mesne  pro- 
cess (though  we  are  far  from  convinced  of  the  expediency  of  doing  so),  and  giving 
creditors  the  power  of  reaching  or  compelling  the  surrender  of  all  descriptions  of  pro- 
perty. In  this  case  his  Bill  would  have  had  some  chance  of  passing;  in  its  pre- 
sent shape,  it  has  little  or  none ; — so  long  at  least  as  the  House  of  Lords  retains  the 
power  of  rejecting  measures  which  it  deems  calculated  to  work  harm.  The  diffi- 
culty of  replacing  the  Revising  Barristers'  Courts  by  more  efficient  and  more  im- 
partial tribunals,  presents  an  almost  insuperable  bar  to  the  principal  provision  of  the 
Registration  of  Voters  Bill,  originally  introduced  with  an  especial  view  to  patron- 
age ;  and  we  incline  to  think  that  it  will  be  passed  eventually  in  the  form  to  which 
it  was  reduced  by  Lord  WharncliiTe'a  amendments  at  the  close  of  the  session  of  1836. 
The  ol^ect  of  Captain  Pechell's  Bill  is  to  extend  the  jurisdiction  of  the  Under- 
Sheriffs'  Courts  from  20L  to  501,  This  would  form  one  step,  and  by  no  means  an 
inconsiderable  one,  towards  the  establishment  of  Local  Courts ;  for  the  incompe- 
tency of  under-sheriffii  to  despatch  the  business  satisfactorily  would  soon  render  the 
appointment  of  a  new  set  of  judges  (under  the  name  of  assessors)  inevitable,  and 
to  find  full  occupation  for  these  another  transfer  would  speedily  ensue.  The  Local 
Court  scheme,  in  its  direct  shape,  is  not  likely  to  make  much  progress,  whilst  Lord 
Brougham  has  the  charge  of  it  in  one  House  and  Mr.  Roebuck  in  the  other ;  for 
two  men  better  qualified  for  exciting  and  exasperating  opposition,  it  would  not  be  well 
possible  to  select.  It  is  but  fair  to  the  Ex-Chancellor  to  add,  that  it  would  be  no 
easy  matter  to  discover  any  other  description  of  similarity  between  him  and*  his  (in 
this  single  instance)  co-operator. 

An  unsatisfactory  and  inconclusive  Report  has  been  drawn  up  by  the  select  com- 
mittee appointed  to  investigate  the  questions  of  privilege  raised  by  Lord  Penman's 
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dedsion  in  Stockdale  and  Hansard's  case,  and  the  claims  advanced  on  the  part  of 
the  House  of  Commons  are  beginning  to  startle  even  the  most  ardent  defenders  of 
its  immunities.  We  have  hitherto  delayed  engaging  in  the  controversy,  in  the  expec- 
tation  that  the  essential  point  would  be  solemnly  argued  before  the  full  Court;  but 
we  shall  probably  review  the  Report  in  our  next  number. 

The  examination  of  candidates  for  admission  as  attomies  in  Trinity  term  was 
conducted  with  the  same  sound  judgment  and  kindly  feeling  as  the  preceding  ones. 
On  the  average  it  appears  that  not  above  one  candidate  in  a  hundred  is  turned  back, 
but  it  is  understood  that  the  examiners  will  grow  stricter  as  they  proceed. 

July,2Qik, 


Tkm  sudden  illness  of  a  Contributor  compels  us  to  omit  part  of  the  Digest  of  Catn 
and  llii  Abstract  of  Statutes :  the  deficiettcy  will  be  supplied  in  our  next  number. 


LIST  OF  NEW  PUBLICATIONS. 


A  Treatise  on  the  Law  of  Mortgage.  By  Richard  Holmes  Coote,  Esq.  of  Lin- 
coln's Inn,  Barrister  at  Law.    Second  Edition,  in  royal  8vo.  price  1 L  8«.  boards. 

A  Treatise  on  the  Practice  of  the  Court  of  Chancery ;  with  an  Appendix  of 
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ART.  I.— PUBLICATION  OF  PRINTED  PAPERS  BY  PARLIAMENT. 

Report  from  the  Select  Committee  on  Publication  of  Printed 
Papers  ;  with  the  Minutes  of  Evidence  and  Appendix, — 
Ordei^ed  to  be  printed  May  Sthy  1837, 

It  is  related  of  a  late  eminent  Lord  Chancellor,  a  judge  of 
profound  learning  and  deeply  skilled  in  all  the  mysteries  of 
his  profession,  (who  still  lives,  politics  apart,  an  object  of 
universal  respect  and  veneration),  that  he  made,  upon-  some 
occasion,  the  awful  disclosure-*-that  his  judicial  mind  was 
always  most  affected  by  the  cases  which  were  not  cited,  and 
the  points  which  counsel  had  forborne  to  press. 

We  shall  most  probably,  therefore,  perform  an  accept- 
able service  by  supplying  the  deficiencies  in  the  late  Report  on 
the  Publication  of  Printed  Papers,  by  producing  certain  cases 
which  that  document  has  omitted,  and  affording  some  ex- 
planations which  it  does  not  contain. 

The  foundation  of  the  claim  of  exclusive  and  final  jurisdic- 
tion in  matters  of  privilege  in  the  Parliament  collectively,  or 
in  the  two  Houses  of  Parliament  respectively,  is  the  eternal 
case  of  Thorp — 

Thorp  first  l^Thorp  last  \— Thorp  without  end  ! 

But  there  is  a  prior  case,  equally  relevant,  yet  rarely  cited 
(except  by  Sir  Robert  Atkyns,  in  his  laborious  and  learned 
argument  in  Sir  William  Williams's  case,  13  Cobbelt's  State 
Trials,  p.  1427,)  and  it  is  only  from  a  plain  statement,  and  a 
calm  consideration,  of  both  these  cases,  that  the  ground-work 
of  the  doctrines  in  question  can  be  laid  bare  and  examined. 

Anterior  to  Thorp's  case,  which  was  in  31  Hen.  VI.,  a  case 
arose,  27  Hen.  VI.,  in  the  controversy  of  the  Earls  of  Arundel 
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and  Devonshire  for  precedency.  The  King,  by  advice  of  the 
Lords^  referred  it  to  the  judges  to  examine  and  report;  not, 
it  is  saidy  finally  to  determine  as  judges  of  the  case,  but  as 
assistants  to  the  Lords.  ^The  answer  of  the  judges  was,— 
**  That  it  was  a  matter  oif  Parliament,  and  belonged  to 
the  king  and  lords,  but  not  to  the  judges." 

In  Thorp's  case,  where  the  Commons  required  to  have 
their  Speaker,  who  had  been  taken  in  execution  during  a 
prorogation,  restored  to  them,  the  parliamentary  record  is  as 
follows : 

Thorp's  Ca$e^  32  Hen.  VL  Rot.  Pari.  Vol  5,  ji.  239. 

*'  The  said  lordes  spirituelx  aiid  temporelx  not  entending 
^'  to  empeche  or  hurt  the  libertees  and  privilegges  of  theym 
*'  that  were  comen  for  the  comune  of  this  land  to  the  present 
"  Parlement,  but  equally  after  the  Courts  of  Law  to  mynystre 
"  justice  and  to  have  knowlegge  what  the  law  will  wey  in  that 
"  behalve,  opened  and  declared  to  the  justices  the  premissez, 
"  and  axed  of  them  whether  the  said  Thomas  ought  to  be 
^'  delivered  from  prison  by  force  and  vertue  of  the  privelegge 
**  of  Parliament  or  noo  ?  To  the  which  question  the  chief 
^^  justcez,  in  the  name  of  all  the  justicez,  after  sadde  com- 
*'  munication,  and  mature  deliberation  hadde  among  them, 
*'  aunswered  and  said: — that  they  ought  not  to  aunswere  to 
"  that  question,  for  it  hath  not  been  used  aforetyme  that 
"  the  justicez  should  in  any  wise  determine  the  privilege 
«^  of  this  High  Court  of  Parliament,  which  is  so  high  and 
*'  mighty,''  &c. 

Now,  it  is  observable,  that  both  these  cases  arose  in,  and 
had  regard  to,  the  proceedings  of  the  House  of  Lords,  where 
the  justices  attend  only  as  adsistants,  ahd  have  no  power  to 
debate  or  vote.  What  then  became  their  judicial  duty  upon 
such  questions  being  submitted  to  them,  the  time  and  place,  both 
very  important  predicaments,  considered?  The  law,  as  laid  down 
by  Lord  Coke,  is  as  follows  :  **  It  is  lex  et  consuetudo  Parlia- 
menti  that  all  weighty  matters  in  any  parliament  moved,  con- 
cerning the  peers  of  the  realm  or  commons  in  Parliament  as- 
sembled, ought  to  be  determined,  adjudged,  and  discussed  by 
the  course  of  Parliament,  and  not  by  the  Civil  Law,  nor  yet  by 
the  Common  Law  of  the  realm  used  in  inferior  Courts,  8cc. 
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And  the  likc^  pari  ratiane,  is  for  the  Commons^  for  any  thing 
moved  or  done  in  the  House  of  Commons/' 

The  answer  of  the  judges^  in  the  cases  cited,  was,  it  is  ap« 
prehendedi  strictly  conformable  to  the  law  as  above  stated. 
They  say^  in  effect,  that  the  question  is  a  proper  matter  of 
parliamentary  inquiry,  and  belongs  not  to  the  judges,  whose 
elekoent  is  in  Westminster  Hall.  It  is  not  for  the  judges  to 
take  part  in  questions  arising  in  Parliament  in  either  House 
relating  to  their  own  peculiar  forms  and  usages,  or  to  discuss 
and  determine,  a  priori,  what  are  the  privileges  of  Parliament. 
They  claim  no  cognizance  of  such  matters  in  that  place,  or  at 
such  h  period,  and  they  will  not  give  an  opinion  what  are  and 
what  are  not  the  privileges  of  Parliament,  over  which  they  do 
not  pretend  to  jurisdiction  directly,  or,  in  the  first  instance,  or 
out  of  their  own  Courts ;  nor  at  all ;  unless  such  claims  come 
in  question  before  them  in  a  case  which  they  are  clearly 
bound  to  decide ! 

The  late  Report  on  the  publication  of  printed  papers, 
which  does  not  make  any  mention  of  the  former  of  the  two 
cases,  lays  a  stress  upon  the  words,  **  not  used  in  anywise  to 
determine  upon  matters  of  privilege,"  found  in  the  record  of 
the  latter.  Now,  the  sense  of  these  words,  as  given  by  Lord 
Ellenborough,  in  Burdett  and  Abbott,  was  confessedly  this : 
*^  It  is  not  a  proper  subject  for  us  to  enter  into.  It  properly 
belongs  to  yourselves,  and  therefore  it  is  not  for  us  to  advise 
you  upon  it.  It  is  not  the  province  of  the  judges  to  mix  in 
your  deliberations,  and  assist  you  to  define  and  declare  what 
are  the  rules  of  precedency  and  the  privileges  of  Parliament. 
As  regards  such  considerations,  to  use  the  most  &miliar  lan- 
guage, {loqui  ut  vulgusy)  it  is  your  concern.  You  are  to  take 
care  only  to  advance  those  claims  which  you  6an  support. 
We  can  only*  answer  to  points  of  law,  and,  at  your  request, 
inform  you  in  what  manner  the  judges  will,  in  their  own 
Courts  (as  they  are  bound  by  oath  to  do  in  cases  where  they 
have  jurisdiction  over  the  principal  matter,)  decide  any  legal 
question  brought  before  them/' 

Accordingly  Bir  Orlando  Bridgman  declares,  in  his  cele« 
brated  judgment  in  Benyon  and  Evelyn,  that  Thorp's  case 
(and  the  same  may  be  predicated  of  the  Earl  of  Devonshire's 
case,)  '^  extends  only  where  the  privilege  of  Parliament  comes 
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in  debate  in  the  House  of  Lords,  Where,  upon  an  action  at 
Common  Law,  a  question  concerning  the  privilege  of  Parlia- 
ment arises,  nothing  has  been  more  frequent  than  for  the 
judges  of  the  Common  Law  to  deliver  their  opinion  upon  it, 
and  consequently  their  judgment;"  and  Sir  Orlando  Bridg- 
man  proceeds  to  state,  that  *^  in  an  action  where  privilege  is 
part  of  the  plea  or  justification,  it  is  of  necessity  that,  whe- 
ther there  be  such  privilege,  and  the  extent  of  it,  also  comes 
into  consideration."  But  it  is  necessary  to  stop  here,  in  order 
not  to  anticipate  what  belongs  to  a  later  period' of  the 
inquiry. 

The  benefit  of  "  anywis€y'  which  the  reporters  have  enforced 
with  all  the  emphasis  of  italics,  they  may  be  suffered  to  enjoy 
undisturbed.  They  may  also  be  allowed  to  be  hypercritical 
upon  "  determine  and  giving  a  determinate  purpose,"  the  real 
meaning  being  declare  or  pronounce.  The  question  is  too 
grave  and  important  for  verbal  trifling.  But  when  it  is  said, 
that  '*  the  lords  well  knew  that  the  judges  ^had  no  judicial 
authority  in  Parliament,  and  could  not  therefore  invite,  or  be 
understood  to  invite,  them  to  exercise  any ;"  it  is  natural  to 
ask  whether  the  lords  of  Parliament  of  that  day  are  the  only 
persons  who  have  sought  to  ^shelter  themselves  under  the 
authority  of  the  judges  in  the  same  breath  in  which  they  dis- 
claimed their  authority  ?  Who,  it  is  desirable  to  know,  are 
the  persons  who,  both  in  the  recent  Report,  and  in  the  very 
able  speeches  delivered  in  support  of  the  doctrines  enuntiated 
in  that  Report,  now  quote  the  decision  of  Lord  Kenyon  to 
prove  that  Lord  Kenyon  had  no  right  to  decide  ?i 

An  attentive  consideration  of  what  was  next  said  by  the 
judges  in  Thorp's  case,  will  show  their  disclaimer  to  have  ap- 
plied to  jurisdiction  in  Parliament  only.  "  It,"  Cthe  Parlia- 
ment,) they  proceed  to  say,  "  is  so  high  and  mighty  in  its 
'^  nature  that  it  may  make  law>  and  that  which  is  law,  it  may 
*^  make  no  law ;"  in  which  passage,  who  does  not  see  that  they 
are  clearly  enlarging  upon  the  transcendant  power  of  Parliament 
in  its  collective  and  legislative  capacity ;  not  acknowledging  a 
right  in  either  House  to  create  any  new  privileges,  or  pro- 
mising that  they  will  receive  as  law  any  unfounded  preten- 

'  Report  on  Publication  of  Printed  Papers  ;  Sir  Robert  Peel's  Speech,  &c. 
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sions  advanced  by  one  branch  of  the  legislature,  and  which 
may  prove  unsupported  by  usage,  "  recorded  customs,  and 
continual  experience  "  of  Parliament  ? 

"  What  may  be  undeniably  true  of  the  whole  becomes 
monstrous  when  applied  to  a  part."  * 

The  judges  proceed  to  say :  "  It  was  not  their  part  to 
"  judge  of  the  Parliament,  which  may  judge  of  the  law." 
The  reason  here  given,  says  Selden,  "  to  judge  of  the  law,"  is 
significant  of  the  full  Parliament ;  who  judge  whether  a  law 
be  good  or  not,  in  order  to  re-enact  it  or  to  repeal  it. 

Nevertheless,  the  fact  is,  that,  independently  of  the  wish  to 
get,  indirectly,  the  sanction  of  the  judges  to  an  unjust  act — of 
the  iniquity  of  which  both  Lords  and  Commons  were 
secretly  conscious,  (for  Thorp,  was  a  party  victim,  being  a 
Lancasterian,  and  the  Yorkists  then  uppermost,) — there  were 
technical  grounds  for  seeking  information  from  the  judges  ia 
this  case  in  their  capacity  of  law  advisers  to  the  High  Court 
of  Parliament ;  and  the  Parliament  professed  its  readiness  to 
follow  the  Courts  of  justice  in  this  behalf,  "  and  to  have 
*'  knowledge  what  the  law  will  weigh."  The  House  of 
Commons  at  this  time  began  to  feel,  even  where  they  had 
admitted  rights,  the  deficiency  of  having  no  regular  compul- 
sory process  to  enforce  them.^  They  therefore  submitted  this 
case  of  the  arrest  of  their  Speaker,  to  the  full  Parliament,  as  a 
matter  of  general  concern,  and  did  not  act  upon  their  right  of 
delivering  their  member  propria  vigore.  It  was  not  till  after- 
wards, in  Ferrers* case,  34  Henry  VIII.,  that  they  proceeded 
to  deliver  a  member  of  the  House  who  had  been  arrested,  by 
the  machinery  of  the  Serjeant  at  Arms  with  his  mace. 

Again,  there  was  a  strictly  legal  question  (connected,  be  it 
observed,  with  the  claim  of  privilege  of  Parliament,  and  yet, 
being  a  question  of  law,  answered  without  any  disclaimer,) 
which  was  disposed  of  by  the  judges  in  this  case,  and  actu- 
ally governed  it.  This  will  be  seen-  on  referring  to  the  case 
of  Hodges  and  Moore,  3  Car.  J  ^  as  reported  by  Latch,^an  au- 
thority   which  furnishes    a    solution   of    the   difficulties  in 

1  Dwarris  on  Statutes,  c.  o.  Privilege. 

'  Hallaiu*s  Middle  Ages,  c.  8.     ^  '  Pages  48  and  150. 
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Thorp'g  casej^  in  perfect  harmony  with  the  parliamentary  roIL 
Thorp  had  a  general  supersedeas  for  all  actions,  and  not  a 
particular  writ  of  supersedeas  in.  the  suit  in  which  he  was 
taken.  The  observation  of  the  judges  upon  this  subject 
is  very  deserving  of  attention,  as  showing  that  they  would 
never  consent  to  have  the  course  of  the  law  impeded^  the  re- 
medy of  the  subject  taken  away,  and  the  liberties  of  the 
country  placed  at  the  mercy  of  the  House  of  Commons. 

**  There  is  no  general  supersedeas  brought  to  surcease  all 
process/'  said  they,  "  for  if  there  were,  then  this  High  Court 
of  Parliament  should  lett  the  process  of  the  Common  Law, 
and  so  should  put  the  party  complainant  without  a  remedy  " 
Then  follows  a  reason  why  the  judges  must  decide  every 
point  of  law  arising  in  a  case  of  which  they  have  cognizance : 
"  For  actions  at  Common  Law  be  not  decided  in  the  High 
Court  of  Parliament!''  And  «note,  that  the  privileged  mem- 
ber, the  Speaker  in  this  case,  actually  remained  in  prison 
under  the  process  of  the  law ;  a  "  durance,"  in  senatorial 
eyes,  very  "  vile/' 

These  cases,  in  which  there  was  an  express  renunciation  of 
any  authority  or  right  in  the  judges  to  pronounce  an  opinion, 
i  priori,  upon  what  were,  or  were  not,  the  privileges  of 
Parliament,  being,  so  far  as  relates  to  the  disclaimer,  fixed 
on  their  own  pedestals,  and  deposited  in  their  proper 
niches  in  the  House  of  Lords,  (out  of  the  way,  it  is  hoped,  of 
being  again  stumbled  over  in  this  inquiry) ;  it  is  material  to 

^  Extract  contiuued  from  1  Rot.  Pari.  Hen.  VI.  Tborp*s  Case*— "  But  as  for 
*'  declaration  of  procedjiiig  in  the  lower  Courtes,  in  such  cases  as  writtes  of  soper^ 
"  sedeasof  privefeggeof  Parliameot  be  brought  and  delivered,  tlw  said  chief  justcez 
"  Mid,  that  tber  be  many  and  diverse  supersedeas  of  privelegge  of  Faxlemeot 
*'  brought  into  the  Coortes,  but  ther  js  no  generall  supersedeas  brought  to  surcesse 
"  of  all  processes ;  for  if  there  should  be,  it  should  seeme  that  this  High  Court  of 
"  Piirlement,  that  mmistereth  all  justice  and  equitee,  shuld  iette  the  processe  of  the 
^'  Comiine  Law,  and  so  it  should  put  the  partie  compleynaunt  wiUioute  remedie; 
"  for  so  much  aa  actions  at  Coronuue  Lawe  be  not  determined  in  this  High  Court  of 
"  Parlement.  And  if  any  person  that  is  a  member  of  this  High  Court  of  Parle- 
"  roent  be  arrested  in  sudie  cases  as  be  not  for  treason  or  felony,  or  suerte  of  the 
'*  peas,  or  for  a  coudempnation  hadde  before  the  Parliament,  it  is  used  that  all  such 
"  persons  be  released  of  such  airrestes  and  make  an  attorney,  so  that  they  may 
'*  have  then  freedom  and  libertie  farely  to  intende  upon  the  Parlement." 
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see  what  the  judges  have  always  done  in  their  own  Courts  of 
Common  Law  as  regards  the  question  of  jurisdiction  ? 

Now,  if  there  should  be  recorded  in  legal  history  any  one 
parliamentary  privilege,  frequently  and  almost  invariably 
claimed  by  the  Parliament,  and  constantly  resisted  and  over^ 
ruled  by  the  judges,  the  account  of  that  contest  will  shed 
strong  light  upon  the  first  question  at  present  in  dispute,  viz. 
the  right  of  the  Courts  to  entertain  and  dispose  of  matters  of 
privilege  coming  before  them  incidentally  or  collaterally,  in 
the  course  of  a  judicial  inquiry* 

Such  a  vexata  queestio  (here  adduced  for  the  purpose 
of  illustration)  was  the  claim  **  of  not  being  impleaded 
in  any  personal  action  during  the  time  of  privilege."^  It 
matters  not  whether,  as  some  contend,  this  claim  of  privi^ 
lege  is 'supported  by  the  roll  of  Parliament,  8  Edw.  II.,  for 
the  allowance  of  the  King,  it  is  clear,  can  make  no  difference 
in  the  case ;  the  reasons  against  a  new  law,  established  by  the 
authority  of  any  two  branches  of  the  legislature,  being  of  the 
same  cogency  as  the  objections  against  their  being  made  by 
•  one.  It  is  sufficient  for  the  present  purpose,  that  the  privi- 
lege was  frequently,  though  not  consistently,  asserted  by  the 
Parliament,  and  always  strenuously  resisted  by  the  Courts  of 
Law. 

The  first  case  upon  the  subject  is  Donne  &  Walsh,  12  Ed-^ 
ward  IV.  Rot.  20,*  copied  by  Prynne,  4th  Register,  p.  762, 
from  the  Records  of  the  Court  of  Exchequer.  ^*  Bartholo- 
mew Donne  brings  his  bill  against  John  Walsh,  for  fl4* 
upon  his  bond.  Walsh  produces  the  King's  writ  of  privilege, 
cujus  tenoj'  runs :  *  that  privileged  persons  and  their  fami-^ 
liareSf  (Walsh  being  a  servant  of  the  Earl  of  Essex,)  arres- 
fari  ndnirne  debeant,  imprisonarif  ant  implacitari.*  The 
Barons,  on  the  view  of  the  Writ  of  Privilege,  and  calling  in 
aid  the  justices  de  utroque  Banco y  decide  that — •  talis  habe- 
tur  et  habehatur  comuetudo,  that  capi  ant  arrestari  non 
detent ;  sed  nuttam  hujusmodi  consuetudinem  fore,  quod  quin 
implaeitari  debent ;  prout  in  brevi  illo  supponitur,* " 

i  Co.  Inst.  t4. 

3  Cited  by  Sir  Robert  Alk.  13  Slate  Trial ',  1  Hatiel)  *,  1  Dwarris  ou  Stat.  c.  3, 
Privilege. 
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The  next  case  is  Ryvers  &  Cosins/  taken  from  the  Plea 
Roll  of  the  Exchequer,  Hil.  Term,  12  Edward  IV.  Rot.  7. 
The  defendant  pleads  the  King's  writ,  in  which  the  custom 
is,  in  like  manner,  set  forth,-^"  seu  impladtari''  "  Et 
super  hoCj'*  the  Barons,  with  the  advice  of  the  judges  of  both 
the  other  Courts,  reciting  their  opinion  in  the  former  case,  that 
no  such  custom  existed  to  prevent  their  being  impleaded,  dis- 
allow the  writ. 

These  were  claims  by  the  servants  of  members  of  either 
House  ;  Atwyll's  case*  is  the  first  in  which  the  Commons 
themselves  claimed  the  privilege  of  not  being  impleaded  in 
any  personal  action  during  the  time  of  privilege.  In  this 
case  the  judgment  was  saved ;  an  Act  of  Parliament  passed, 
which  allowed  the  proceedings  and  judgment  against  Atwyll, 
(a  member,)  though  it  discharged  the  execution.  In  Thorp's 
case  it  was  laid  down  (it  will  be  remembered)  that  "  it  was 
used  that  all  such  persons  be  released  of  such  arrests,  and 
make  an  attorney." 

Yet,  notwithstanding  a  formal  claim  of  this  privilege  in 
Atwyll's  case,  the  next  case  which  occurred  within  a  few 
years,  (SadclifFe's  case,)  and  in  which  the  defendant  set  forth 
what  he  conceived  to  be  the  custom  and  privilege  of  Parlia- 
ment, omits  this  privilege  of  not  being  impleaded  in  personal 
actions,  which  had  been  so  often  disallowed  by  the  judges  in 
the  Courts  of  Law. 

In^  Ferrars's  case,  before-mentioned,  the  Lord  Dyer  says, 
''  the  sages  of  the  law  decided  against  the  privilege  claimed," 
(to  wit,  exemption  from  arrest  in  execution,  on  a  judgment 
obtained  before  the  party  was  a  member.)  And  the  follow- 
ing observation  is  annexed  to  this  finding  : — "  So  that  some 
"  things  relating  to  the  Parliament,  the  Courts  of  Westmin- 
"  ster  must  determine ;  and  the  judges  cannot  avdid  it,  if 
"  they  would  do  justice." 

In  Pledall's  case,*  the  judges  gave  their  opinion  in  Parlia- 
ment upon  a  subject  of  parliamentary  privilege ;  viz.  that  a 
recognizance  required   of  a   member   to    appear  before  the 

*  Prjnne,  4  Reg. ;  1  Hatsell ;  Atkjns  Arg. ;  13  State  Trials  ;  1  Dwarris,  c.  S. 
2  17  Edw,  IV.  1  Hatsell,  60.  »  10  Eliz.  D^er  «75  j  Moor  57;-- 

♦  4  Pry.  Reg.  1213. 
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Council,  was  not,  as  contended,  a  breach  of  privilege-  This 
case  shows  the  usage  at  that  time  (2  8c  3  P^.  &  Mary)  to  have 
been  for  the  judges  to  advise  upon  the  question,  even  in  Par- 
liament, when  their  advice  was  required,  without  any  pro- 
test or  disclaimer ;  and  if  they  felt  it  to  be  their  duty  to  declare 
the  law,  when  called  upon  in  Parliament;  afortioriy  would  they 
feel  themselves  bound  to  pronounce  it  in  Courts  of  Law. 

Will  it  be  readily  believed  that  of  all  these  cases,  and  of 
some  others  that  remain  to  be  noticed,  {posty  p.  261,)  in  which 
other  privileges  claimed  were  disallowed  by  the  judges,  no 
mention  occurs  in  the  Report  on  the  Publication  of  Printed 
Papers? 

Here,  too,  it  may  be  observed,  that  no  lawyer  can  study 
the  proceedings  in  even  these,  the  parliamentary  cases,  without 
detecting  pregnant  proofs  that,  in  "  saving  the  plaintiflTs  exe- 
cution," in  directing  that  "  the  defendant  should  be  released 
of  his  arrest  and  make  an  attorney,"  &c«  &c.  the  Commons 
acted  with  professed  equity,  but  with  real  timidity  and  a  con- 
sciousness of  wrong;  and  that  their  own  acts  in  this  respect 
unequivocally  showed,  as  was  observed  by  Sir  Orlando  Bridg- 
man  in  Benyon  &  Evelyn,  "  that  the  foundation  (the  bring- 
ing the  action)  was  good,  though  the  superstructure  (the 
arrest)  was  bad/' 

The  notion,  however,  that  a  privilege  exempting  members 
from  being  impleaded  did  exist,  was  far  from  being  aban- 
doned. A  plan  was  adopted,  and  long  persisted  in,  of  inter- 
fering to  prevent  a  case  against  a  member  being  brought  to 
trial.  The  course  was  for  the  Speaker  to  write  to  the  judge 
before  whom  the  cause  was  to  be  tried  and  to  desire  him  to  stay 
the  proceedings.  Sir  Orlando  Bridgman  cites  39  Edward  III. 
14,  where  the  Judge  of  Assize  proceeded  in  a  cause,  notwith- 
standing a  resolution  and  a  command  to  surcease ;  and  mentions 
other  cases  to  show  that  the  House  had  required  the  judges  to 
suspend  proceedings  against  members  in  certain  cases  before 
them,  which  requisitions  were,  upon  some  occasions,  not  com- 
plied with.  (See  For  stay  of  trial;  A.  D.,  1606.  Same;  and  if 
required  for  inhibition  of  the  party y  1620.)  The  Courts  were 
sometimes  moved  with  vehement  indignation  at  the  Speaker's 
letti^,  which  they  truly  said  it  was  contrary  to  their  oaths  to 
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regard.  (See  Hodges  if  Moore,  Laich.  48 ; — Margin  Dyer*s 
Reports,  p.  60^-**ihr  a  refusal  by  the  Court  of  King's  Bench 
to  notice  a  letter  from  the  Speaker.) 

In  turbulent  times  the  most  extravagant  and  monstrous 
claims  of  privilege  were  advanced.  In  the  Long  Parlia^ 
ment  citations  and  summonses  of  the  Court  were  treated  as  con- 
tempts {^*  subp«na8  are  served  and  the  parties  are  committed 
to  the  Serjeant/'  &c.))  and  disobedience  to  **  the  Speaker's  let- 
ter to  stay  proceedings,"  of  course  incurred  no  less  censure 
of  the  House. 

Nay»  after  the  Restoration,  S5th  February,  1669,  (IX.  Com. 
Journ.  p.  126,)  in  the  instance  "of  Lord  Newburgh,  the  House 
ordered  the  proceedings  to  outlawry  to  be  stayed  during  the 
session,  and  the  record  of  the  exigents  to  be  vacated  and 
taken  off  the  file!  Even  in  1691,  the  Speaker  is  directed 
to  write  a  letter  to  the  Prothonotary,  that  he  do  not 
make  out-^and  to  the  Sheriff  of  the  county  of  Pembroke, 
that  he  do  not  execute — any  writ  whereby  the  Lord  Bulke- 
ley's  possessions  may  be  disturbed,^  until  the  Speaker  shall 
have  examined  and  reported  the  matter  to  the  House  and  the 
House  taken  further  order  thereon.'' 

In  the  case  of  Benyon  and  Evelyn,  14  Car.  11.,^  Sir  Or- 
lando Bridgman  decided,  that  the  privilege  of  Parliament, 
which  exempted  members  from  arrest,  did  not  prevent  an  origi- 
nal from  being  sued  out  ot  prosecuted  against  a  member 
during  the  sitting  of  Parliament.  This  is  the  case  in  which 
Sir  Orlando  Bridgman  delivered  so  learned  and  elaborate 
a  judgment,  worthy  of  his  common  law  reputation,  which 
was  somewhat  obscured  in  Chancery.  It  was  an  action  of 
assumpsit,  for  goods  sold  and  deliver^  to  a  member  of  Par- 
liament ;  the  defendant  pleaded  the  Statute  of  Limitations ; 
the  plaintiff  replied  that  he  could  not  sue  the  defendant  sooner^ 
because  he  was  a  member  of  Parliament,  and  privileged  from 

^  If  mere  precedents,  taken  from  bad  times,  without  a  sober  consideration  of  the 
reason  on  which  they  were  ibaucled^  should  come  to  be  seriousij  regarded  wA 
blindly  followed,  what  extravagances  o^igbt  not  be  eommiited !  Mentbers  them- 
selves might  frequently  incur  the  censure  of  the  House  when  tliey  little  expected  it* 
In  1626  Mr.  Moor  was  **  sent  to  the  Tower  for  speaking  out  of  seam" 

9  Bridgman's  Rep.  324.  A.  P.  1664. 
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suits :  the  defendant  in  his  rejoinder  denied  that  position^  and 
said^  that  though  members  cannot  be  arrested^  they  may  be 
sued.  This  was  in  effect  a  demurrer.  The  learned  judge 
considered  himself  bound  to  decide  the  question  of  privilege 
thus  brought  before  him,  lamenting  the  necessity.  He  says, 
**  When  in  a  common  action  the  privilege  of  Parliament  doth 
come  to  be  part  of  the  plea  or  justification^  it  is  of  necessity 
that  the  privilege^  whether  there  be  such^  and  what  the  extent 
of  it  is,  come  also  into  consideration."  He  illustrates  the 
question  of  jurisdiction^  and  the  meaning  of  the  point  being 
said  to  come  before  the  judges  incidentally  and  collaterally, 
in  the  following  manner : — <*  For,  as  in  the  register,  it  is  said 
of  the  Ecclesiastical  Court,  which  is  inferior  to  the  Common 
Law,  if  a  common  law  point  come  in  question  there,  ^  non  est 
eonsonum  rationi^  quod  cognitio  a^cessarii  in  causa  Christiani" 
tatis  impediatur,  ubi  cognitio  camcB  principalis  ad  forum  ec- 
cksiasticum  noscitur  pertinere ;'  so  I  may  say  here,  the  privi- 
lege of  Parliament  coming  in  incidentally,  as  part  of  the  case, 
as  a  consequent^  must  in  this  pa)rticular  case  be  also  debated 
here." 

The  decision  was  against  the  privilege  claimed ;  that  is,  that 
a  member  bad  no  exemption  from  being  sued.  Sir  Orlando 
Bridgman  says  that  he  had  no  information  sufficiently  pre- 
cise and  authoritative  to  be  relied  upon,  of  the  House  having 
passed  a  resolution  in  favour  of  the  privilege  claimed  j  but  he 
distinctly  adds,  that  if  he  had,  he  should  have  judged  upon  the 
question  of  privilege,  notwithstanding  a  resolution  of  the 
House ;  "  I  am  under  the  conscience  of  an  oath,*'  he  proceeds^ 
emphatically,  "  to  do  equal  law  according  to  the  best  of  my 
judgment,  whatsoever  the  authority  of  others*  opinions  and  re* 
solutions  may  be.** 

After  this  express  and  explicit  declaration  in  a  judgment 
solemnly  delivered,  it  is  absolute  trifling,  and  amounts  to  a 
miserable  evasion, — to  call  it  by  no  harsher  name, — to  repre- 
sent, as  is  affirmed  in  the  Report  upon  the  publication  of 
printed  papers,  that  Sir  Orlando  Bridgman's  judgment  pro- 
ceeded upon  his  judicial  ignorance  of  any  resolution  of  the 
House  upon  the  privilege  in  question.  Hewys  k^  would  not 
have  regarded  it  if  he  had  known  it,  though,  as  he  did  not,  it 
could  not  influence  his  opinion,  and^  so  far,  it  was  to  him  as 
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res  integra.  Nay^  to  place  the  matter  beyond  all  doubt,  if 
not  beyond  all  cavil,  does  he  not  expressly  say  ? — **  Resolu- 
''  tions  or  votes  in  either  House  of  Parliament  in  the  absence 
'^  of  the  parties  concerned,  are  not  so  conclusive  in  Courts  of 
'^  Law,  but  we  may  with  all  due  respect,  notwithstanding 
''  their  resolutions,  nay,  we  musty  give  our  judgment,  accord- 
"  ing  as  we,  upon  our  oath,  conceive  the  law  to  be,  though  our 
''  opinion  should  fall  out  to  be  contrary  to  the  resolutions  or 
"  votes  of  either  House." 

The  propriety  of  the  decision  in  Benyon  8c  Evelyn  is  im- 
pugned in  the  Report  on  the  Publication  of  Printed  Papers, 
but  the  doctrines  contained  in  that  case  have  been  recognized, 
and  confirmed  by  all  the  judges  successively  presiding  in  the 
Courts  of  Common  Law ;  in  the  Queen  &  Paty,^  in  Lord 
Shaftesbury's  case,*  in  the  King  &  Crosby,^  and  in  Burdett  & 
Abbott.* 

Notwithstanding  the  decision  in  Benyon  &  Evelyn,  so  un- 
willing was  the  House  of  Commons  to  relinquish  the  claim  to 
this  privilege,  that  it  was  found  necessary,  first,  to  pass  the 
qualifying  acts  12  &  13  Will.  III.  c.  3,  and  11  Geo.  II.  c.24, 
that  members  should  be  sued  in  the  intervals  of  Parliament ; 
and  eventually  to  provide  by  10  Geo.  III.  c.  50,  "  that  no 
action,  suit,  or  any  other  process  or  proceeding  thereupon, 
shall  at  any  time  be  impeached,  stayed,  or  delayed  by,  or 
under  any  colour  or  pretence  of  any  privilege  of  Parliament." 

The  result  is  not  equivocal.  These  cases  satisfactorily 
establish,  that  the  judges  will  take  cognizance  of  the  privileges 
of  Parliament  when  questions  concerning  those  privileges  are 
brought  incidentally  or  collaterally  before  them  for  judgment 
in  the  way  of  action,  so  that  the  Court  is  obliged  to  determine 
the  question  to  prevent  a  failure  of  justice.  They  further 
show,  that  when  privileges  claimed  by  the  House  of  Com- 
mons have  been  submitted  to  the  examination  of  the  Courts, 
and  have  been  found  not  to  be  sanctioned  by  law,  they  have, 
whatever  votes  may  before  have  passed  upon  the  subject,  been 
disallowed. 

The  preceding  observations  have  been  addressed  to  the 

1  S  Lord  Rajfmond,  1105.  »  1  Mod.  144. 

»3Wila.l88.  *  14  East,  1. 
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question  of  jurisdiction^  and  directed  against  the  monstrous 
doctrine^  that, — "  By  the  law  and  usage  of  Parliament,  the 
"*  House  of  Commons  has  the  sole  and  exclusive  jurisdiction 
^^  to  determine  upon  the  existence  and  extent  of  its  privileges, 
"and  that  the  institution  or  prosecution  of  any  action,  suit,  or 
V  other  proceeding  for  the  purpose  of  bringing  them  into  dis- 
'^  cussion  or  decision  before  any  court  or  tribunal  elsewhere 
"  than  in  Parliament,  is  a  high  breach  of  such  privilege,  and 
"  renders  all  parties  concerned  therein,  amenable  to  its  just 
"  displeasure,  and  the  punishment  consequent  thereon." 
That, — "  For  any  court  or  tribunal  to  assume  to  decide  upon 
**  matters  of  privilege  inconsistent  with  the  determination  of 
"  either  House  of  Parliament  thereon,  is  contrary  to  the  law 
**  of  Parliament,  and  is  a  breach  and  contempt  of  the  privi* 
"  leges  of  Parliament"^ 

In  the  case  of  the  Duchess  of  Somerset  v.  The  Earl  of 
Manchester,^  before  the  delegates,  the  delegates,  consisting  of 
two  Lord  Chief  Justices,  five  other  Judges,  and  other  Com- 
missioners, after  debate  among  themselves,  were  of  opinion  : 
1st.  "  That  they  ought  not  to  take  notice  of  any  peer's  or 
member's  demand  of  privilege,  upon  any  letter  or  information, 
but  only  where  claimed  by  writ  of  privilege  under  the  great 
seal,  directed  to  them  according  to  law  and  the  ancient  custom 
of  Parliament.  2dly.  That  when  any  question  arises  con- 
cerning privilege  of  Parliament,  and  comes  legally  and  judi- 
cially before  the  king's  justices  upon  any  case  or  trial  in  his 
Majesty's  Courts,  they  are  the  proper  judges  to  allow  or  dis- 
allow it  according  to  law,  as  in  the  cases  of  Walsh^  Cosins,  &c. 
For  being  judges  of  the  principal  case  they  must,  by  conse- 
quence, be  judges  of  all  consequences  that  attend  it.  ^dly. 
That  the  earl  had  not  the  privilege  claimed  in  the  principal 
case.  4thly.  That  judges  were  not  bound  to  proceed  in 
Courts  of  justice,  ac«ording-  to  the  votes  of  either  House  in 
cases  of  privilege,  (which  votes  were  alterable  or  repealable  by 
either  House,)  but  according  to  the  known  laws  and  custom 
of  the  realm,  their  oaths  and  trusts.'^ 

■  Rq>ort  on  the  Pablication  of  Printed  Papers, 
a  4  Pry. Reg.  1214. 
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In  Middleton  v.  Wynne,*  Lord  Chief  Justice  Willes  saidt 
— *'  I  cannot  hear  it/'  (a  former  caie,  Prideaux  &  Morice,) 
mentioned^  without  entiering  my  protest  against  that  part  of 
the  determination  which  aays  that  the  determinations  of  the 
House  of  Commons  shall  be  final  and  conclusive  in  Westmin^ 
ster  HalL  First,  because  the  method  of  trial  there  is  diffe- 
rent from  that  of  Westminster  Hall ;  next,  they  did  not  make 
their  determination  upon  oath,  whereas  we  are  sworn  to  deter*- 
mine  according  to  right ;  third,  they  dannot  try  by  juries,  nor 
examine  witnesses  upon  oath.*' 

This  view  of  the  case  is  consonant  to  reason  and  agree- 
able to  constitutional  analogies,  as  well  as  supported  by  autho- 
rities.   The  prerogatives  of  the  crown  and  their  just  bounda- 
ries are  subjected  to  examination  in  the  Courts  of  law;  why 
not  then  the  privileges  of  the  other  branches  of  the  kgislature  ? 
Acts  of  parliament, — the  expressed  sense  of  the  entire  legis- 
lature,— are  considered  and  expounded  there ;  ^'  their  supreme 
authority,"  as  was  observed  by  Sir  F.  Pemberton  in  Pop- 
ham's  case  (12  Stat.  Trials,  8@4^)  ^Ms  never  objected  to  the 
jurisdiction:"  why  then  should  not  the  privileges  of  either 
House  be  triable  there,  when  they  are  brought  in  question  2 
Because,  it  is  said,  these  matters  are  to  be  ^^  determined  by  the 
law  and  custom  of  Parliament»'*    Granted ;  but  it  does  not, 
therefore,  follow  that  the  Houses  of  Parliament  must  them^ 
selves  exclusively  interpret  that  law;  and  that  if  they  mistake 
it,  and  extend  improperly,  their  own  privileges,  there  is  to  be 
no  redress.     The  law  of  Parliament  is  a  peculiar  law,  but  it 
is  still  a  part  o(  the  lex  terras^  which  the  judges  are  sworn  to 
administer  when  it  comes  regularly  before  them  in  an  action 
at  common  law,  in  a  matter  of  which  they  have  cognissance. 
tn  Rex  v.  Knollys  (the  Banbury  Peerage  case,)  Lord  Holt 
said  :—^'  Admitting  it  to  be  a  particular  law,  yet  if  a  question 
^'  arise  determinable  in  King's  Bench,  the  King's  Bench  must 
'^  determine  it.     He  did  not  know  any  reason  for  the  allega- 
^'  tion  as  to  the  lex  et  consuetudo  pdrliamentt,  uhlesd  it  were 
"  to  frighten  the  judges !     But  he  did  not  regard  it  j   for 
"  though  he  had  all  respect  and  deference  for  that  honourable 
"  body,  yet  he  was  there  to  administer  justice  according 

»Willes,597. 
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'*  to  the  law  of  the  land,  and  according  to  his  oath.  *  Nee 
"  super  eum  ibinrns,  S^c.  nisi  per  legale  judicium  patium  suo^ 
"  mm  autper  legem  terrm!  Every  law  which  binds  the  sub- 
^*  jects  of  this  realm,  ought  to  be  either  the  common  law  and 
*'  usage  of  the  realm,  or  act  of  Parliamenti  If  there  were  any 
''  such  custom  and  law  of  Parliament  as  alleged  in  that  case, 
'*  he  should  be  glad  to  know  where  it  is  ?  for  a  custom  ought 
'^  to  consist  in  usage,  and  he  desired  to  see  the  precedents  of 
**  such  judgments.  When  the  law  of  inheritance  in  dignities 
**  (the  point  in  the  principal  case,)  comes  incidentally  before 
^  the  judges,  they  ought  to  adjudge  and  intermeddle  with  it ; 
'*  they  adjudge  things  of  as  high  a  tiature  every  day,  for  they 
"  construe  and  expound  acts  of  Parliament,  and  adjudge  them 
'*  to  be  void ;  they  adjudge  of  privilege  of  Parliament,  &c,^" 

But  how,  it  is  asked,  are  the  judges  of  the  common  law  to 
know  that  law  of  Parliament  a  multis  ignorata,  a  paucis  cog- 
nita  ?  (upon  which  well*known  sentence  Lord  Holt  has  point- 
edly remarked,  that  "  if  the  lex  parliamentaria  is  a  multis  ig^ 
norata,  it  is  only  because  they  will  not  apply  themselves  to 
learn  it/') 

Precisely,  it  is  answered,  in  the  same  manner  as  they  know 
any  other  part  of  the  common  law  5  which  common  law,  con- 
sisting of  unwritten  customs  and  maxims,  is  discovered  and 
construed  by  the  judges  of  the  several  Courts  of  law  from  ex- 
perience and  study,  and  familiarity  with  the  judicial  decisions 
of  their  predecessors.  The  records  of  the  Courts  carefully 
preserved  and  registered,  furnish  conclusive  evidence  of  such 
customs  as  form  part  of  the  common  law.  The  members  of 
the  respective  Houses  of  Parliament,  (who  have  a  direct  juris- 
diction over  such  matters,)  and  the  judges' of  the  Courts  of 
law,  (who  must  sometimes  decide  upon  them  when  they  arise 
as  accessaries  in  a  case  in  which  the  principal  matter  is  sub- 
ject to  their  jurisdiction,)  will  have  recourse  to  the  same 
means  of  ascertaining  and  determining  what  the  law  of  Par- 
liament is. 
This  law,  according  to  Sir  Edward  Coke,  is  to  be  sought  and 

iSkin,5t7;  Salk.ii.  512. 
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found  "  in  the  rolls  of  Parliament,"  "  in  precedents  and  re- 
cords," and  "  continual  experience  '*  of  the  "  custom  of  Parlia* 
ment."  "  The  only  method,"  says  Hatsell,  "  of  knowing 
"  what  are  the  privileges  of  members  of  the  House  of  Com- 
*'  mons,  is  to  consult  the  records  of  that  House,  and  to  search 
''  into  the  history  of  Parliament  for  those  cases  in  which  a 
"  claim  of  privilege  has  been  made,  and  to  examine  whether 
"  it  has  been  admitted  or  refused."^ 

The  chief  reliance  of  the  advocates  of  undefined  privilege 
is  placed  upon  the  doctrine,  tliat  the  knowledge  and  determi- 
nation of  the  customary  law  of  Parliament  belong  to  the 
members  of  the  two  Houses  respectively,  and  that  they  are 
the  proper  and  exclusive  judges  of  their  own  privileges.  But 
what  is  the  sense  in  which  the  two  Houses  of  Parliament  re- 
spectively are  properly  said  to  be  judges  of  their  own  privi- 
leges ?  Is  anything  more  meant  than  the  unquestioned  right 
in  cither  House  of  Parliament  of  exclusively  determining,  in 
,the  kind  of  cases  which  come  before  them,  (in  which  the  question 
always  arises  directly,)  upon  any  violation  of  their  acknow- 
ledged privileges  ?  That,  it  is  contended,  is  its  sole  legitimate 
import.  They  are  the  exclusive  judges,  on  a  direct  question, 
^whether  any  of  their  undeniable  privileges  have  been 'in- 
fringed in  the  particular  instance;  and  what  shall  be  the 
punishment  for  the  infraction  ?     But  any  exemption  claimed 

>  "  With  great  deference  il  is  submitted,  that  there  is  nothing  in  the  ancient 
writers  upon  our  laws  and  constitution,  to  countenance  this  pernicious  doctrine  of 
later  times,  that  the  pri%'ileges  of  Parliament  are  indeterminate  and  undefined.  In 
opposition  to  tlie  doctrine,  that  the  maxims  by  which  Parliament  is  governed,  are 
'  confined  to  their  own  breasts,' — that  the  law  and  custom  of  Parliament '  is  nowhere 
defined  and  ascertained ;'— it  is  urged  that  it  is  an  authority  not  opposed  to,  but 
derived  from,  the  common  law,  and  circumscribed  by  \U  The  law  of  Parliament 
may  be  expounded  from  time  to  time,  by  that  House  to  which  any  matter  that 
arises,  properly  relates,  but  cannot  be  extended  or  altered,  without  the  authority 
of  the  whole  legislature.  No  resolution  of  either  House  of  Parliament  can  make 
that  a  legal  privilege  which  was  not  so  before.  Thorp*s  case,  and  the  extracts 
from  Lord  Coke,  entirely  fail  of  establishing  the  position  they  are  brought  to  main- 
tain— that  the  privileges  of  either  House,  or,  as  it  would  be  more  correctly  stated,  of 
the  two  Houses  collectively,  are  undefined  and  arbitiary,  and  that  members  of 
either  House,  constituting  only  a  part  of  the  sovereign  power.in  the  state,  (which 
alone  can  make  new  laws,)  have  an  unlimited  right  of  creating  and  extending  ex- 
ceptions in  their  own  favour." — 1  Dwarris  on  Statutes,  c.  3. 
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which  is  not  their  privilege,  any  usurpation  which  is  not 
sanctioned  by  the  law,  though  misjudged  by  them  and  im- 
properly decided  in  their  own  ftvour,  will  not  be  conclusive 
upon  the  Courts  of  law,  when  subjected  to  the  examination  of 
the  judges  indirectly  ;  but  will,  like  any  other  case  of  a  mis- 
taken decision,  which  is  pronounced  not  to  be  law,  be  declared 
not  to  be  a  privilege  of  Parliament. 

In  these  instances  the  judges  only  decide  upon  what  is  not 
SL  privilege  of  Parliament.  They  may  also  affirm  a  usage 
which  is  correctly  stated  according  to  parliamentary  law. 
But  they  do  not  then  receive  the  resolution  as  conclusive.  For 
the  House  by  voting  a  claim,  a  privilege,  do  not  make  it  such, 
unless  it  is  found  to  be  so  upon  examination  of  the  autho- 
rities. Suppose  the  House  of  Commons  were  to  vote  it  the 
privilege  of  members  to  have  post  horses  provided  gratis  on 
their  way  to  and  from  Westminster,  and  an  action  of  trespass 
were  brought  against  a  member  who  had  taken  them  without 
the  innkeeper's  consent — would  or  would  not  a  Court  of  Law# 
have  the  power  of  deciding  against  the  vote  ? 

The  questions  arising  upon  cases  of  contempt  are  wholly 
inapplicable,  and  may  be  laid  entirely  out  of  consideration. 
When  either  House  adjudges  anything  to  be  a  contempt,  their 
adjudication  is  a  conviction,  and  their  commitment  in  conse- 
quence, an  execution.  Every  Court  is  admitted  to  be  the 
sole  judge  of  contempts  against  itself. 

It  matters  not  in  what  form,  or  by  what  colour,  the 
same  parties  bring  the  identical  question  before  the  Court, 
to  try  the  contested  right  of  commitment.^  It  still  comes 
before  the  Court  directly.  Not  so,  where  in  a  question 
of  contract  or  of  tort,  brought  by  a  third  party,  some  sup- 
posed immunity  or  exemption  occurs,  as  an  incident  in  the 
case.  The  judges  must  then  go  on  to  try  the  validity  of  such 
excuse,  or  they  will  be  guilty  of  a  violation  of  their  oaths. 

On  such  a  proceeding  the  question  of  debt  or  no  debt, 
libel  or  no  libel,  is  the  principal  matter  brought  directly  and 
immediately  before  the  Court  for  its  adjudication.    Any  ex- 

*  Thas  in  Bardett  &  Abbott,  instead  of  the  defendant  being  brought  before  the 
Court  by  Habeas  Corpus,  an  action  of  trespass  was  instituted  against  the  Speaker ; 
but  the  qnestion  being  identical,  brought  by  the  same  party  and  immediute,  was 
equally  considered  as  coming  before  the  judges  directly. 
VOL.  XVIII.  T 


^66      Publication  of  Printed  Papers  by  Parliament. 

cuse  or  justification  offered  under  a  claim  of  privilege^  brings 
the  existence  of  such  privilegCi  as  a  distinct  and  collateral 
question^  before  a  Courts  bound  to  decide  the  principal  matter 
directly^  and  the  collateral  matters  incidentally^  and,  there- 
fore, compelled  to  recognize  or  to  disallow  the  privilege 
claimed.  The  decision  of  a  question  which  has  come  before 
the  judges  indirectly  and  through  the  medium  of  another  mat- 
ter for  determination,  becomes  here  indispensable  to  the  ad- 
judication of  the  principal  question. 

But  this  doctrine,  it  is  said,  might  bring  privilege  of  Par- 
liament to  be  judged  of  by  very  inferior  Courts.  And  why 
should  not  such  Courts  (subject  always  to  the  revision  of 
superior  Courts,)  entertain  the  question  of  the  privileges  of 
the  House  of  Commons  equally  with  that  of  the  prerogatives 
of  the  Crown,  and  the  objects  and  intention  of  the  entire  and 
supreme  legislature? 

That  these  opinions  are  not  the  narrow  and  prejudiced 
views  of  mere  lawyers, — that  they  are  the  doctrines  of  eminent 
historians,  and  have  been  sanctioned  by  constitutional  writers 
of  deserved  eminence, — we  shall  next  proceed  to  show  by  citing 
at  large  the  recorded  sentiments  of  Clarendon  and  of  Hallam.^ 

*'  They  are,"  says  Lord  Clarendon,  "  the  only  judges  of 
their  own  privileges,  that  is,  upon  the  breach  of  those  privi- 
leges which  the  law  hath  declared  to  be  their  own ;  and  what 
punishment  is  to  be  inflicted  upon  such  breach.  But  there 
can  be  no  privilege  of  which  the  law  doth  not  take  notice,  and 
which  is  not  pleadable  by  and  at  law.  The  punishing  a  per- 
son who  has  infringed  a  notorious  privilege  of  Parliament,  is 
proper  to  the  jurisdiction  against  which  the  contempt  is.  A 
Court  of  law  may  discharge  a  member  of  Parliament  arrested 
vdthin  time  of  privilege,  but  has  no  more  power  to  commit  the 
man  that  sued  or  arrested  him,  than  to  imprison  a  man  for 
bringing  an  action  when  he  has  no  good  title ;  neither  can  it 
judge  of  the  contempt.  But  that  their  being  judges  of  their 
privileges,  should  qualify  them  to  make  new  privileges,  or 
that  their  judgment  should  create  them  such,  was  a  doctrine 
never  before  now  heard  of,  &c.''2 

1  It  is  a  singular  fact  that  the  judges  of  the  Supreme  Court  of  the  United  States 
are  empowered  to  treat  any  Law  or  Act  of  Congress  as  unconstitutional  and  there- 
fore null.     See  Tocqueville,  vol.  i.  eh.  6. — Edit, 

3  Clarendon's  History  of  the  Rebellion,  vol.  ii.book  4,  p.  398. 
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'*  The  law  of  Parliament,"  says  Hallam,  *'  as  determined  by 
regular  customj  is  incorporated  into  our  constitution ;  but  not 
so  as  to  warrant  an  indefinite,  uncontrollable  assumption  of 
power  in  any  case,  least  of  all  in  judicial  proceedings,  where 
the  form  and  the  essence  of  justice  are  inseparable  from  each 
other." 

With  these  enlightened  opinions  compare  the  liberal  doc- 
trine of  the  Report  on  the  Publication  of  Printed  Papers  ;— 
*'  The  precise  limits  of  parliamentary  privilege  cannot  be  de« 
fined,  because  the  emergencies  which  may  call  for  its  exercise 
cannot  be  foreseen  V*^ 

'^  Your  committee  have  expressed  a  decided  opinion  that  it 
is  absolutely  essential  to  the  effective  discharge  of  the  most 
important  functions  of  the  House  of  Commons,  that  the  privi- 
lege of  Parliament  should  exist  without  restriction,  and  that 
the  authority  to  determine  the  extent  of  that  privilege  and  the 
occasion  for  exercising  it,  should  rest  exclusively  with  Parlia« 
ment."2 

"  To  be  inter  arcana  imperii  is  a  strange  notion  of  a  law, 
though  it  may  be  good  in  politics,"  said  Lord  Holt ;  adding 
*^mi8era  est  servitus,  ubijus  est  vagum  et  incognitum  T^ 

As  relates  to  the  particular  privilege  brought  in  question  in 
the  case  of  Stockdale  v.  Hansard,  and  contended  for  in  the 
Report  on  the  Publication  of  Printed  Papers,  it  is  not  our  pre- 
sent intention  to  engage  extensively  in  that  discussion.  We 
are  aware  of  the  deep  effect  upon  the  House,  produced  by  the 
animated  and  impressive  speech  of  Sir  Robert  PeeL  Upon 
the  principal  heads  of  that  speech,  however,  we  shall  venture 
to  make  one  or  two  remarks,  and  to  offer  a  few  suggestions 
for  the  consideration  of  those,  who,  fascinated  by  the  eloquence 
of  the  address,  may  be  disposed  to  adopt  the  speaker's  opinions 
too  implicitly. 

Great  reliance  was  placed  upon  the  decision  in  the  case  of 
the  King  &  Wright.  Now,  to  say  nothing  of  the  in- 
consistency in  appeals  to  the  authority  of  the  judges  by 
those  who  maintain  that  the  judges  are  not  qualified  to 
decide  upon  the  subject,  (for  surely  their  disclaimer  could 
only  have  weight  as  an  estoppel  against  themselves,)  the  case 

>  Report,  p.  10.  » Id.  p.  17.  »  Skin.  p.  5l7. 
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of  the  King  &  Wright  was  a  hasty,  ill-considered  decision, 
full  of  narrow  views  and  false  principles,  contradicted  by  sub- 
sequent authorities.  It  was  a  judgment  of  which  Lord  Ellen- 
borough  was  compelled  to  say,  "  that  he  should  wish  to  see 
the  law  laid  down  with  somewhat  more  of  limitation  than  was 
to  be  found  in  that  case.*' 

The  only  precedent  on  the  other  side— the  case  of  Sir 
William  Williams — was  reprobated  not  only  as  tyrannical,  un- 
just, and  oppressive,  (and  in  these  respects  not  more  than  it 
deserved,)  but  as  clearly  and  incontestably  against  law,  and 
such  as  no  person  is  ever  found  to  vindicate.  Now,  it  is  a  re- 
markable fact,  that,  though  three  different  bills  were  brought 
into  Parliament  in  1689,  1690,  and  1695,  to  set  aside  that 
judgment,  the  judgment  against  Sir  William  Williams  remains 
unreversed!  Oppressive  and  unjust  as  was  the  prosecution  in 
his  case,  and  scandalous  as  was  the  amount  of  fine  imposed 
upon  him,  still,  as  the  reversal  of  the  judgment  could 
not  be  obtained  after  repeated  trials,  may  not  the  Lords  have 
entertained  some  doubt  whether  the  law  of  the  case  (abstract- 
edly from  its  merits)  was,  in  truth,  so  very  erroneous  ? 

But  the  Bill  of  Rights  was  the  cheval-de-battaille ;  and 
here,  after  a  grand  flourish  of  trumpets, — the  prelude  to  a 
brilliant  charge, — some  very  decisive  enactment  was  expected 
to  be  cited ;  something  clear,  irresistible,  conclusive*  When 
it  is  considered  what  was  demanded  in  the  conferences  between 
the  two  Houses,  and  how  the  Lords  were  desired  to  concur  in 
some  measure,  "  to  provide  that  matters  cognizable  in  Par- 
liament  should  not  be  drawn  into  examination  in  inferior 
Courts ;"  and  when  we  turn  and  find  that  the  only  provision 
actually  adopted,  was,  that  ^^  freedom  of  speech  or  debate  and 
proceedings  in  Parliament  should  not  be  impeached  or 
questioned  in  any  Court  or  place  out  of  Parliament ;"  what 
are  we  to  conclude  from  this  most  lamentable  falling  off— this 
bare  and  bald  expression  of  "  proceedings  in  Parliament " 
only?  Expressum facit  cessare  taciturn — Is  it  too  much  to 
suppose  that  the  Lords,  whose  peculiar  province  it  is  to 
restrain  and  moderate  the  civium  ardor  prava  jubentium,  did 
not  concur  in  the  exemption  claimed  to  its  full  extent  ?  At 
all  events  it  is  clear  that  the  guarded  and  cautious  enactment 
in  the  Bill  of  Rights  falls  short  of  asserting  the  claim  which  it 
is  now  called  in  to  support. 
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There  is  no  disposition  to  blink  the  real  difficulty  of  the 
constitutional  question.  If  the  privileges  of  the  House  of 
Commons  are  examinable  in  the  Courts  of  Law,  they  may  be 
brought  by  writ  of  error  before  the  House  of  Lords,  who  may 
not  always  be  considered  desirable  judges  of  the  privileges  of 
the  Commons.  If  the  privileges  of  the  Lords  are,  in  like 
manner,  examinable  before  the  Courts  of  Law,  they  may  be 
brought  back  to  themselves,  to  be  the  ultimate  judges  of  their 
own  privileges.  The  last  supposition  is  certainly  repugnant 
to  the  spirit  of  our  laws  and  constitution,  and  were  it  to  occur, 
recourse  would  doubtless  be  had  to  the  supreme  jurisdiction 
and  real  last  resort  of  the  whole  Parliament.  Yet  after  all, 
extravagant  as  seems  the  pretension  to  be  the  ultimate  judges 
of  their  own  privileges,  it  is  no  more  than  the  Commons 
claim ;  they  also  claim  to  be  the  sole  judges  ! 

But  in  truth  the  whole  of  the  appellate  jurisdiction  of  the 
House  of  Lords  is  in  itself  an  anomaly  in  the  British  con- 
stitution. The  last  resort  of  judicature,  is,  and  ought  to 
be  in  the  King,  Lords,  and  Commons.  Still,  however,  ir- 
regular in  its  origin,  this  appellate  jurisdiction  of  the  House 
of  Lords,  as  is  justly  observed  by  Mr.  Hargrave,*  so  long  as 
it  shall  be  duly  administered,  is  too  beneficial  in  its  effects  to 
be  lightly  revoked.  The  privileges  of  Parliament  are  the 
privileges  of  the  two  Houses  collectively ;  hence  the  Lords 
cannot  circumscribe  the  authority  of  the  House  of  Commons 
without  abridging  their  own  ;  and,  what  comprises  all  else 
that  can  be  said  in  answer  to  these  formidable  objections ; — in 
deciding  in  the  last  resort  upon  such  cases  (as,  indeed,  in  de- 
claring the  law  of  Parliament  at  any  time,)  the  Lords  act 
judicially,  and  are  under  a  solemn  obligation  jus  dicere  and 
not  jus  dare. 

In  conclusion,  let  it  be  permitted  us  respectfully  but  ear- 
nestly, to  remind  honourable  and  right  honourable  gentlemen, 
that  the  feeling  against  which  they  have  to  guard,  as  a  fruitful 
source  of  error  upon  such  occasions,  is  the  esprit  de  corps, 
"  All  men,"  says  Burke,  "  possessed  of  an  uncontrouled,  dis- 
"  cretionary  power,  leading  to  aggrandisement  and  profit  of 
'*  their  own  body,  have  always  abused  it."' 

»  Preface  to  liale*s  Jurisdiction  of  the  Lords. 

'  Thoughts  on  the  Causes  of  the  Present  Discontents. 
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ART.  II.-UFE  OF  LORD  KEEPER  WHITELOCKE. 

In  the  sketch  we  are  about  to  present  of  the  biography  of  this 
eminent  person^  who  filled  a  conspicuous  place  in  public 
affairs  during  incomparably  the  most  eventful  and  interesting 
period  of  our  history^  it  is  by  no  means  our  purpose  to  engage 
in  the  discussion  of  any  of  the  momentous  political  ques- 
tions which  then  distracted  the  nation  and  still  supply 
materials  of  eager  dispute  to  the  partisans  of  the  two  great 
contending  principles  in  our  constitution.  The  events  and 
characters  of  the  Rebellion  and  the  Protectorate  will  long 
continue  to  furnish  subjects  of  grave  discussion  to  the  philo- 
sophic historian^  and  of  personal  application  to  the  party 
struggles  and  party  men  of  the  day.  Our  task  is  the  more 
humble  and  limited  one  of  tracing  the  personal  and  profes- 
sional career  of  one^  who^  although  a  prominent  actor  in  the 
scenes  of  that  tempestuous  time,  was  himself  characterized 
throughout  by  moderation  and  candour  in  his  views  of  public 
events  and  his  judgment  of  political  opponents. 

Bulstrode  M^hitelocke — the  only  son  of  Sir  James  White- 
locke,  a  judge  of  the  Court  of  King's  Bench,  by  his  wife 
Elizabeth,  daughter  of  Edward  Bulstrode,  Esq.,  of  Hedgley 
Bulstrode,  Buckinghamshire,  and  sister  of  Bulstrode  the 
reporter — was  born  on  the  6th  of  August,  1605,  in  Fleet 
Street,  at  the  house  of  his  mother^s  uncle.  Sir  George  Croke, 
himself  a  judge  successively  of  the  Common  Pleas  and 
King's  Bench,  and  the  well  known  collector  of  cases  de- 
cided in  the  reigns  of  Elizabeth  and  her  two  successors. 
Sir  James,  a  man  of  learning  and  ability,  gave  proof  of  ano- 
ther quality  much  rarer  in  his  times,  namely,  independence 
of  character,  by  his  judgment  in  the  important  case  of 
Darnell  and  the  other  gentlemen  committed  for  their  refusal 
to  contribute  to  the  forced  loans  levied  in  1626.  He  had  also, 
when  at  the  bar,  been  subjected  to  a  Star  Chamber  prosecu- 
tion for  a  professional  opinion  given  to  a  client  against  the 
legality  of  the  benevolences  exacted  by  James  I.  in  1613. 
Charlearl.  himself  characterized  him  as  "  a  stout,  wise,  and 
learned  man,  and  one  who  knew  what  belonged  to  uphold  ma- 
gistrates and  magistracy  in  their  dignity."  The  son,  after 
passing    with    credit    through  Merchant    Taylor's   School, 
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Was  matriculated,  in  Michaelmas  Term,  1620,  a  gentleman 
commoner  of  St.  John's  College,  Oxford,  of  which  Laud  was 
then  president ;  to  whose  case  he  was  specially  recommended, 
and  from  whom  he  received  many  kindnesses.  He  quitted 
the  university  without  taking  a  degree,  (for  what  cause  does 
not  appear,)  entered  on  the  occupation  of  chambers  in  the 
Middle  Temple,  and  commenced  the  assiduous  study  of  the 
law  under  his  father's  careful  supervision.  He  informs  us 
that,  while  a  student,  *'  according  to  the  leave  he  had  from  his 
father,  and  by  his  means  from  the  several  judges,  he  rode  all 
the  circuits  of  England  to  acquaint  himself  with  his  native 
country,  and  the  memorable  things  therein  ;"and  his  speeches 
and  writings  sufficiently  attest  the  proficiency  he  had  attained  in 
classical  learning,  and  his  acquaintance  with  the  modern  litera-* 
ture,  such  as  it  was,  of  that  period — the  schoolmen  and  chroni- 
clers of  the  middle  ages.  In  Michaelmas  term,  1626,  he  was 
called  to  the  bar  by  the  society  of  the  Middle  Temple,  having 
been  a  student  of  that  Inn  since  August,  1619.  It  would  ap- 
pear that  in  those  days  there  was  a  far  greater  scarcity  of 
elderly  gentlemen  than  at  present  to  fill  the  offices  in  the  Inns 
of  Court;  for,  so  early  as  Christmas,  1628,  Mr.  Whitelocke 
was  promoted  to  be  Treasurer  and  Master  of  the  Revels  of  the 
Middle  Temple.  He  gives  us,  in  his  Memorials,  an  amusing 
account  of  his  introduction,  in  his  capacity  of  Treasurer,  to 
the  Attorney-General  Noy.  A  student  of  the  Inn  having  died 
in  chambers,  the  society  disbursed  money  for  his  funeral, 
which  his  father  refused  to  repay :  it  was  thereupon  resolved, 
that  a  bill  should  be  preferred  against  him  in  the  Court  of 
Requests,  in  the  name  of  the  Treasurer,  "  setting  forth  the 
customs  of  the  Inns  of  Court  for  the  solemnities  of  Christmas, 
and  the  choice  of  Christmas  officers,  with  the  whole  matter 
relating  to  Mr.  Basing,  [the  party  recusant,]  and  to  pray  that 
he  might  be  compelled  to  pay  the  money  so  distributed,  with 
damages.  The  bill  was  drawn  accordingly,  and  the  honour, 
customs,  and  societies  of  the  Inns  of  Court  ingeniously  and 
handsomely  at  large  expressed  therein."  "  Upon  my  carry- 
ing the  bill  to  Mr.  Attorney-General  Noy,  (for  his  signature 
with  that  of  other  principal  members  of  the  Inn,)  he  was 
pleased,"  adds  Whitelocke,  "  to  advise  with  me  about  a 
patent   the    king  commanded  him   to   draw  of  association 
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between  England  and  Scotland,  concerning  the  business  of 
fishing ;  upon  which  he  gave  me  a  fee  for  it  out  of  his  little  purse, 
saying, '  Here,  take  these  single  pence/  which  amounted  to 
eleven  groats,  '  and  I  give  you  more  than  an  attorney's  fee, 
because  you  will  be  a  better  man  than  an  Attorney-General, 
and  this  you  will  find  to  be  true.'  After  much  other  drollery, 
wherein  he  delighted,  and  was  very  good  at  it,  we  parted,  abun- 
dance of  company  attending  to  speak  with  him  all  this  time." 
Some  years  afi;erwards  he  was  entrusted  by  the  society  with  a 
still  more  distinguished  and  momentous  charge,  being,  nomi- 
nated one  of  the  managers  of  the  Royal  Masque  exhibited  by 
the  four  inns  of  Court  at  Whitehall,  before  Charles  I.  and  his 
Court,  in  1633,  in  order  "  to  manifest  the  difference  of  their 
opinions  from  Mr.  Prynne's  new  learning,*'  and  as  a  confuta- 
tion of  his  Histriomastix  against  interludes.  A  committee, 
consisting  of  two  members  of  each  inn,  amongst  whom  are 
the  grave  and  learned  names  of  Selden,  Noy,  Hyde,  Finch, 
and  Herbert,  was  appointed  to  get  up  and  conduct  the 
pageant,  each  having  the  management  of  a  particular  depart- 
ment. To  Whitelocke  was  committed  the  "  whole  care  and 
charge  of  the  music  which  was  so  performed, "  as  he  assures 
us,  "  that  it  excelled  any  music  that  ever,  before  that  time, 
had  been  heard  in  England."  He  details,  in  his  Memorials, 
at  much  length,  and  with  great  self-complacency,  all  the  par- 
ticulars of  this  grand  gala,  so  soon  to  be  succeeded  by  scenes 
and  sounds  with  which  royalty  had  been  far  less  familiar. 

Whitelocke  had  already  formed  opinions  strongly  adverse 
to  the  arbitrary  measures  of  the  Court,  and  the  intolerant 
pretensions  of  the  churchmen.  It  would  appear  from  the 
following  passage  in  his  Memorials,  under  the  date  of  1635, 
that  he  was  already  in  the  commission  of  the  peace ;  it  is 
clear  that  he  had  attained  considerable  professional  repute 
among  the  gentry  of  Oxfordshire,  notwithstanding  the  repre- 
hensible innovations  he  admits  himself  to  have  countenanced  in 
the  weighty  matter  of  professional  costume.  ^*  At  the 
quarter  sessions  at  Oxford,"  he  tells  us,  "  I  was  put  into  the 
chair  in  Court,  though  I  was  in  coloured  clothes,  a  sword  by 
my  side,  and  a  falling  band,  which  was  unusual  for  lawyers  in 
those  days,  and,  in  this  garb,  I  gave  the  charge  to  the  grand 
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jury.  I  took  occasion  to  enlarge  on  the  point  of  jurisdiction 
in  the  temporal  Courts  in  matters  ecclesiastical,  and  the  anti- 
quity thereof,  which  I  did  the  rather  because  the  spiritual 
men  began  in  those  days  to  swell  higher  than  ordinary,  and 
to  take  it  as  an  injury  to  the  church  that  any  thing  savouring 
of  the  spirituality  should  be  within  the  cognizance  of  ignorant 
laymen.  The  gentlemen  and  freeholders  seemed  well  pleased 
with  my  charge,  and  the  management  of  the  business  of  the 
sessions ;  and  said  that  they  perceived  one  might  speak  as 
good  sense  in  a  falling  band  as  in  a  ruff."  From  several  other 
entries  in  his  memoirs,  it  appears  that  about  the  same 
time  he  began  to  grow  into  considerable  employment  with  the 
party  engaged  in  resistance  to  the  exactions  of  the  Court. 
He  was  retained  on  behalf  of  the  landholders  who  claimed 
rights  of  chase  and  pasturage  in  Whichwood  Forest,  in 
Oxfordshire,  to  defend  their  franchises  against  the  encroach- 
ments of  the  Earl  of  Danby,  the  Lieutenant  of  the  forest 
under  the  crown ;  and  took  great  pains,  both  in  person,  and 
through  the  researches  of  his  professional  friends,  in  re- 
searches into  the  forest  laws,  and  in  the  transcription  of 
records  and  other  documents  relating  to  the  subject.  He  was 
consulted  also  by  Hampden,  whom  he  terms  his  countryman 
and  kinsman,  on  his  prosecution  for  ship-money — apparently, 
however,  rather  as  a  private  friend,  than  in  his  professional  ca- 
pacity ;  and  when,  on  the  rising  of  the  Scottish  Covenanters,  in 
1638,  "  the  gentlemen  who  had  been  imprisoned  for  the  loan, 
or  distrained  for  the  ship-tnoney,  or  otherwise  disobliged,  had 
application  made  to  them  from  the  Covenanters,  and  secretly 
favoured  them  and  assisted  their  designs,  I  wanted  not,  '^  he 
says,  *'  solicitations  on  behalf  of  the  Covenanters ;  but  I  per- 
suaded my  friends  not  to  foment  these  growing  public  differ- 
ences, nor  to  be  any  means  of  encouraging  a  foreign  nation^ 
proud  and  mbtle,  against  our  natural  prince."  Who  would 
have  supposed  that  this  ''  natural  prince"  himself  was  a 
native  of  the  very  "  foreign  nation "  whose  machinations 
against  his  authority  were  so  seriously  to  be  deprecated.  He 
lived  at  this  time,  notwithstanding  his  political  impressions,  in 
the  most  confidential  intimacy  with  Hyde,  Palmer,  and  others 
of  his  professional  contemporaries  of  more  royalist  inclina- 
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tions.  Some  interesting  specimens  of  Hyde's  correspon- 
dence with  him  are  preserved  in  his  Memorials.  Under  the 
date  of  1636,  he  writes—"  I  received  from  my  kind  friend, 
Mr.  Edward  Hyde,  a  letter  from  London,  wherein  he  drolls, 
and  says,  our  best  news  is  that  we  have  good  wine  abundantly 
come  over ;  and  the  worst  that  the  plague  is  in  town,  and  no 
judges  die ;  the  old  observed  baron,  out  of  mere  frowardness, 
resolving  to  live."  Who  would  recognize  in  the  gossipping 
sportiveness  of  this  and  the  following  letters,  the  hand  of  the 
grave  and  stately  Clarendon  ? — He  writes  thus  to  his  friend, 
on  the  occasion  of  the  birth  of  his  eldest  son,  and  in  allusion 
to  a  visit  he  had  promised  him  : — 

"  To  ray  most  honoured  friend  Bulstrode  Whitelocke,  Esq.,  at  his 

house  at  Fawley  Court. 

*•  My  dear  Sir, 
"  I  am  glad  you  prosper  so  happily  in  issue  male  ;  God  send  the 
good  woman  well  again,  which  my  wife  prays  for  as  an  encourage- 
ment for  her  journey,  which  she  shall  shortly  be  ready  for.  You 
may  depend  on  a  doe  on  Monday,  God  willing,  altho'  this  weather 
forbids  you  to  look  for  a  fat  one.  My  pen  is  deep  in  a  Star  Cham- 
ber bill,  and  therefore  I  have  only  the  leisure  and  the  manners  to  tell 
you  I  am  very  proud  you  are  a  friend  to 

"  Edward  Hyde." 

The  reader  will  smile  at  the  difficulty  of  communication  be- 
tween the  metropolis  and  a  gentleman's  seat  some  thirty 
miles  distant,  in  a  time  of  profound  internal  peace. 

"  Sir, 

"  Next  your  letter,  I  thank  you  for  your  messenger,  by  whom 
you  enable  me  to  return  [reply]  to  you,  for  I  was  mourning  you  had 
gotten  so  far  beforehand  with  me,  while  1  knew  no  conveyance 
might  reach  you :  your  vicar  sent  me  yom*  first  by  a  porter,  but  no 
instruction  to  find  you  out.  I  will  not  so  far  lessen  my  devotion  to 
Fawley,  to  tell  you  'tis  fit  1  breathe  the  country  air  -,  indeed,  this 
beloved  town  is  to  me  all  health  ;  yet  I  intend  nothing  more  than  to 
visit  you  this  Lent,  and  be  so  merry  with  you  that  you  shall  perceive 
you  have  much  of  my  heart  in  your  keeping.  The  time  exactly  I 
dare  not  promise  :  however  it  shall  not  be  the  29th,  for  I  am  in 
Dr.  Moor*8  disposal  for  one  week's  physic,  which  should  have  been 
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dispatched  eve  this,  but  that  my  Lord  Treasurer's  ^  sickness  confined 
him  solely  there,  and  he  would  not  undertake  two  persons  of  such  qua- 
lity together  ;  but  he  is  as  dead  as  you  could  wish,  if  he  recover  not 
again  as  he  did  yesterday,  when  he  was  left  by  all. 

"  Your  pilot  calls  for  my  despatch,  and  will  allow  me  no  more  tune 
than  to  tell  you  I  wish  you  all  the  contents  of  your  own  prayersi  and 
am 

'^  Your  most  humble  and  affectionate  servant, 

'«  Edward  Hyde." 
*'  My  little  wench  desires  you  to  accept  her  humble  service : 
mine  to  my  little  friend." 

At  the  assembling  of  the  Long  Parliament  in  1640,  White- 
locke,  having  first  sustained  an  unsuccessful  contest  for  the 
borough  of  Great  Marlow,  succeeded,  on  a  petition,  in  dis- 
lodging the  sitting  members  on  the  ground  of  insufficient 
notice  of  the  election,  and  was  returned  on  a  new  writ  being 
issued.  His  first  appearance  as  a  speaker  was  in  defence  at 
once  of  his  father^s  memory  and  his  own  patrimony,  in  the 
debate  which  arose  upon  the  motion,  that  Selden  and  the  other 
members  of  the  House  who  were  illegally  imprisoned  in  1629, 
should  receive  indemnification  out  of  the  estates  of  the  judges 
who  had  been  parties  to  the  judgment  in  the  Court  of  King's 
Bench,  when  that  Court  refused  to  bail  them.  He  affirmed 
that  his  father  had  entertained  the  same  sentiments  with  Mr. 
Justice  Croke,  that  the  defendants  were  entitled  to  be  admitted 
to  bail ;  and  having  appealed  to  his  former  services,  and  per- 
secution in  behalf  of  the  liberty  of  the  subject,  in  proof  of  the 
liberality  of  his  opinions,  succeeded  in  obtaining  for  him  the 
same  immunity  with  his  learned  kinsman.  His  own  adhesion 
to  the  popular  party  must  have  been  early  and  decidedly  mani- 
fested^ and  his  reputation  as  a  member  of  that  party  no  less 
strongly  recognized ;  since  he  was  not  only  named  on  the 
committee  appointed  to  draw  up  the  impeachment  against 
Strafford,  but  elected  its  chairman.  On  the  trial  he  was 
nominated  to  manage  the  seven  last  articles  of  the  impeach- 
ment ;  but  declined  to  appear  in  support  of  one  of  them — that 
which  charged  the  earl  with  a  design  of  bringing  over  the 
army  of  Ireland,  for  the  purpose  of  reducing  England  to  sub- 
jection— as   not   being    supported    by    sufficient    evidence; 

^  This  Lord  Treasurer  vas  Jtixon,  Bishop  of  London,  wlio  survived,  as  is  well 
known,  to  render  the  last  offices  to  his  royal  master.  His  promotion  had  been 
very  distastefol  to  the  popular  party. 
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thinking   it^   as   he   informs   us,   ^'not  honourable   for    the 
House  of  Commons  to  proceed  upon  an  article  whereof  they 
could  not  make  a  clear  proof."     He  proposed  accordingly  to 
the  committee   that  this  article   should  be   omitted  in    the 
proceedings ;  the  majority  were  of  the  same  opinion,  but  on 
Sir  Walter  Earle's  undertaking  to  manage  it,  it  was  ultimately 
retained,  and  assigned  to  him.     The  worthy  knight,  however, 
broke  down  so  deplorably  in  the  conduct  and  proof  of  his 
case,  that  the  Queen,  who  was  present  during  the  proceed- 
ings, having  inquired,  and  being  told  his  name,  said,  '^  That 
water-dog  did  bark,  but  not  bite ;  but  the  rest  did  bite  close." 
Strafford  himself  bore  testimony  to  the  candour  and  fairness, 
as  well  as  talent,  with  which  Whitelocke  discharged  his  part 
in  the  prosecution.     Glynne  and  Maynard,  he  said,  used  him 
like  advocates,  but  Palmer  and  Whitelocke  like  gentlemen, 
and  yet  left  out  nothing  that  was  material  to  be  urged  against 
him.     Whitelocke,  indeed,  it  is  pretty  evident,  notwithstand- 
ing  the  prominent  pai't  assigned  him   in   the   proceedings, 
regarded  the  result  with  regret  rather  than  triumph.     "  Cer- 
tainly," says  he,  in  closing  his  touching  narrative  of  the  trial 
and  execution  of  the  illustrious  delinquent,  "  never  any  man 
acted  such  a  part,  on  such  a  theatre,  with  more  wisdom,  con- 
stancy, and  eloquence,  with  greater  reason,  judgment,  and 
temper,  and  with  a  better  grace  in  all  his  words  and  gestures, 
than  this  great  and  excellent  person  did;  and  he  moved  the 
hearts  of  all  his  auditors,  some  few  excepted,  to  remorse  and 
pity."  Acircumstance  occurred  in  the  course  of  the  proceedings 
which  subjected  Whitelocke  himself  to  no  slight  suspicion  of 
political    duplicity.       An   important    document,   which   the 
younger  Vane  had  possessed  himself  of,  and  had  produced 
before  the  committee,  in  proof  of  Strafford's  design  of  em- 
ploying the  army  for  the  consolidation  of  the  royal  authority, 
was  found  to  be  missing  from  among  the  papers  which,  on 
Whitelocke's  nomination  as  chairman,  had  been  committed  to 
his  custody,  and  the  heaviest  suspicion  of  being  privy  to  its 
abstraction   naturally  rested   upon   him.      He   was  cleared, 
however,  from  all  public  censure,  after  making,  in  common  with 
the  other  members  of  the  committee,  a  solemn  protestation 
before  the  House  of  his  innocence  in  the  matter :  and  after 
the  battle  of  Naseby,  when  the  King's  cabinet  fell   into 
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the  bands  of  the  conquerors,  a  copy  of  the  paper  was  found  in 
it,  in  the  handwriting  of  Lord  Digby,  who,  as  a  member  of 
the  committee,  had  bound  himself  to  the  same  solemn  protest 
with  the  rest,  although  he  had,  doubtless,  been  for  some  time 
in  secret  correspondence  with  the  royalist  party,  his  open 
defection  to  which  very  shortly  followed. 

On  the  impeachment  of  Laud,  Whitelocke  was  again 
named  on  the  committee  appointed  to  draw  up  the  articles, 
but  obtained,  with  considerable  difficulty,  and  not  until  af^er 
an  earnest  remonstrance  to  the  whole  House,  a  remission 
from  the  employment,  on  the  ground  of  the  kindnesses 
shown  him  by  the  archbishop  when  at  college.  At  this 
period,  when  the  fires  of  civil  discord  were  just  kindling  into 
the  flame  of  open  war,  his  parliamentary  efforts  were  directed 
— with  no  great  vigour,  indeed,  and  we  need  not  say  with 
how  little  success,  but  yet,  so  far  as  we  can  discover,  with  full 
sincerity  of  purpose, — to  the  encouraging  of  pacific  disposi- 
tions, and  to  preventing  the  concentration  of  power  in  the 
hands  of  the  parties  disposed  to  extreme  measures.  In  the 
debate  on  the  bill  for  arming  the  militia,  he  supported,  in  a 
speech  of  considerable  length,  the  opinion  of  those  members 
of  the  moderate  party  who  urged  that  the  King  should  be  again 
petitioned  to  place  the  command  of  the  internal  force  of 
the  kingdom  in  such  hands  as  he  and  the  parliament  should 
jointly  nominate,  and  who,  the  speaker  expressed  his  hope, 
"  would  be  more  careful  to  keep  it  sheathed  than  to  draw  it." 
On  the  passing  of  that  bill — the  virtual  commencement  of  an 
armed  rebellion — Hyde,  and  other  lawyers  of  the  same  party, 
withdrew  finally  from  the  House.  It  is  plain  that  White- 
locke* underwent  some  conflict  of  opinion,  whether  he  should 
not  follow  the  same  course ;  the  arguments,  however,  of  the 
Lord  Keeper  Littleton  (what  an  authority !)  and  other  law- 
yers, and  the  protestations  of  the  most  powerful  and  active 
members  of  the  popular  party,  that  they  had  no  purpose 
or  intention  of  war  with  the  King,  but  to  arm  themselves 
for  their  necessary  defence,  prevailed  upon  him,  as  he 
informs  us,  to  keep  his  station,  and  to  accept  commis- 
sions of  deputy  lieutenancy  in  the  force  about  to  be  organized. 
He  was  accordingly  named  a  deputy-lieutenant  for  Bucks  and 
Oxfordshire,  in  which  two  counties  his  family  property  and 
connexions  chiefly  lay.     But  he  still  continued  earnestly  to 
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advocate  a  pacific  adjustment  of  the  quarrel.  In  a  speecbj  in 
the  course  of  the  debate  on  the  resolutions  for  organizing  the 
army^  in  the  session  of  1642,  he  strongly  urged  the  House  to 
make  the  experiment  of  further  overtures  of  peace^  and  to 
name  a  committee  to  review  the  former  unsuccessful  proposi- 
tions. He  drew  a  lively  picture  of  the  silent,  yet  rapid 
strides  of  civil  war : — "  We  scarce  know  how,  but  from  paper 
combats  by  declarations,  remonstrances,  protestations,  votes, 
messages,  answers,  and  replies,  we  are  now  come  to  the 
question  of  raising  forces,  and  naming  a  general  and  officers 
of  an  army.  But  what  may  be  the  progress  hereof,  the  poet 
tells  you — 

'  Jasque  datum  sceleri  canimus,  populamque  potentem 
In  sua  victrici  conversum  viscera  dextr4  !*  " 

Notwithstanding  his  pacific  dispositions,  however,  and  per- 
haps also  some  qualms  of  conscience  as  to  the  justifiableness 
of  the  armed  resistance  he  was  engaging  in,  he  accepted  the 
command  of  a  company  of  horse  in  Hampden's  regiment,  com* 
posed  chiefly  of  his  own  Oxfordshire  neighbours,  with  whom 
he  marched  against  Sir  John  Biron,  and  took  possession  of 
Oxford — "  being  welcomed  by  the  townsmen,"  as  he  tells  us 
with  much  naivet6,  "  more  than  by  the  scholars."  During 
the  short  campaign  in  that  part  of  the  kingdom,  in  this  year 
(1642),  a  regiment  of  horse  of  Prince  Rupert's  brigade  quar- 
tered themselves  in  his  house  of  Fawley  Court,  near  Henley- 
upon-Thames,  and,  in  spite  of  their  commanding  ofiicer's 
directions  to  respect  his  property,  indulged  in  excess  and 
rapine  of  every  kind— destroyed  his  deeds,  books,  and  manu- 
scripts, cut  open  his  bedding,  carried  away  his  ^'  coach  and 
four  horses,  and  all  his  saddle-horses;"  killed  his  hounds,  of 
which  he  boasts  that  he  had  a  pack  of  peculiar  excellence, 
and  destroyed  or  let  out  all  his  deer.  These  outrages,  as  he 
assures  us,  he  remembered  only  to  deplore  the  national  dis- 
cords of  which  they  were  the  consequence ;  it  appears,  how- 
ever, by  no  means  improbable,  that  they  contributed  to  con- 
firm him  in  his  adhesion  to  the  party  in  whose  cause  his 
property  had  sustained  such  ravage.  His  own  share  in  the 
actual  business  of  war  was  brief  enough;  we  shortly  find  him 
sitting  as  one  of  the  lay  members  of  the  Assembly  of  Divines, 
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in  which  he  distinguished  himself,  in  common  with  Selden 
and  other  anti-Presbyterian  members,  by  a  stout  opposition  to 
the  claims  of  the  Presbyteries  to  ecclesiastical  government 
Jure  divino  ;  and  it  was  mainly  by  his  means  that  the  resolu- 
tion, passed  in  the  Assembly  and  proposed  to  the  House  of 
Commons,  in  affirmance  of  their  divine  right,  was  there  nega- 
tived, by  dint  of  speaking  against  time  until  a  sufficient 
number  of  anti-Presbyterian  members  had  been  got  together. 
In  the  same  year  (January  1642-3),  he  was  named  one  of  the 
commissioners  to  curry  propositions  of  peace  to  the  king  at 
Oxford.  The  worthy  delegates  were  treated  on  the  road  with 
no  great  consideration,  and  were  received  in  the  loyal  city 
itself  with  incivility  and  abuse  almost  amounting  to  actual 
violence.  At  their  inn  at  Oxford,  ^'  a  great  bustle  being 
heard  in  the  hall,"  it  appeared  that  some  officers  of  the  royal 
army  had  fallen  foul  of  the  commissioners'  servants,  calling 
them  and  their  masters,  and  the  parliament  who  had  dis- 
patched them,  rogues,  rebels,  and  traitors,  and  shutting  them 
out,  right  royally,  from  the  fire.  The  commissioners,  civilians 
though  they  were,  manifested  a  full  share  of  military  spirit  on 
the  occasion.  Holies  and  Whitelocke  having  come  out  to 
ascertain  the  cause  of  the  clamour,  the  former,  as  his  col- 
league relates,  "  went  presently  to  one  of  the  king's  officers, 
a  tall  big  black  man,  and  taking  him  by  the  collar,  shook  him, 
and  told  him  it  was  basely  and  unworthily  done  of  them  to 
abuse  their  servants  in  their  own  quarters,  and  contrary  to  the 
king's  safe  conduct ;  and  took  away  his  sword  from  him.  I 
did  the  same,"  adds  Whitelocke,  "  to  another  great  mastiff 
fellow,  an  officer  also  of  the  king's  army,  and  took  his  sword 
from  him."  Both  Holies  and  Whitelocke  fell,  on  this  occa- 
sion, under  a  lively  suspicion  of  a  secret  understanding  with 
the  royalists.  Having  obtained  permission  from  their  brother 
commissioners  to  visit  the  Earl  of  Lindsey,  who  lay  at  the 
royal  quarters  ill  of  his  wounds,  the  King  and  Prince  Rupert, 
as  if  by  chance,  came  into  his  chamber  during  their  visit;  and 
the  former,  according  to  Whitelocke's  account,  after  many 
professions  of  esteem  for  their  persons  and  characters,  re- 
quested their  advice  as  to  the  answer  he  should  give  to  the 
propositions  of  the  parliament,  and  desired  them  to  confer 
together,  and  ^'  set  down  something  in  writing  that  might  be 
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fit  for  him  to  return  in  answer."  They  retired,  accordingly, 
into  another  room,  and  having  agreed  on  such  a  declaration 
as  they  thought  might  best  tend  to  a  pacific  issue  of  the 
negociation,  Whitelocke  wrote  it  out,  as  he  tells  us  himself, 
without  his  name  and  in  a  feigned  hand,  and  left  it  on  the 
table  of  the  room.  Among  the  king's  attendants  was  the 
Lord  Saville,  who  shortly  afterwards  revolted  to  the  parlia- 
ment, and  who,  when  the  Presbyterian  party,  yet  struggling 
for  ascendancy,  were  desirous  of  getting  rid  by  any  means  of 
the  opposition  of  Holies  and  Whitelocke,  accused  them  to  the 
House  of  being  secretly  well  affected  to  the  king's  party,  and 
having  held  intelligence  with  the  court  at  Oxford,  both 
during  and  after  their  mission  thither.  After  a  long  series  of 
examinations  by  a  committee  appointed  to  inquire  into  the 
charge,  resolutions  were  passed  exculpatory  of  both  the  ac- 
cused parties ;  but  they  certainly  owed  their  acquittal  fully  as 
much  to  the  infamous  character  of  their  accuser  as  to  any 
proofs  they  furnished  of  their  innocence.  Clarendon  asserts 
positively,  that  both  during  the  negotiations  at  Oxford,  and  at 
the  treaty  of  Uxbridge  in  the  following  year — where  also 
Whitelocke  was  one  of  the  parliamentary  commissioners,  and, 
according  to  his  own  statement,  was  in  daily  intercourse  with 
his  former  friends,  Hyde,  Palmer,  and  other  commissioners 
for  the  king — he  used  with  them  "  his  old  openness,  and  pro- 
fessed his  detestation  of  all  the  proceedings  of  his  party,  yet 
could  not  leave  them."  It  is  certain  that  he  hung  back  as 
long  as  he  safely  could  from  committing  himself  to  any  con- 
cert with  the  Cromwellian  party.  He  was  one  of  those  who 
were  summoned  by  the  Lord  General  Essex  to  a  conference 
with  the  Scottish  commissioners,  in  1644,  on  the  question 
whether  Cromwell  might  not  be  proceeded  against  as  an 
incendiary — whom  he  defines  to  be  "  one  that  raiseth  up  the 
fire  of  contention — that  kindleth  the  burning  hot  flames  of 
contention  between  the  two  countries."  Whitelocke,  how- 
ever, (by  much  too  cautious  a  politician  to  commit  himself  by 
any  violent  counsels,  and  probably  not  without  his  suspicions 
of  the  presence  of  some  of  those  "  false  brethren,"  who,  as  he 
informs  us,  forthwith  carried  the  result  of  the  conferences  to 
Cromwell,)  contented  himself  with  advising  the  commissioners 
to  wait  for  better  proofs,  before  they  ventured  to  attack  a 
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person  of  such  quick  and  subtle  parts,  and  who  had  secured  so 
strong  an  interest  in  the   House  of  Commons.     From  this 
time,  Whitelocke  tells  us,  Cromwell  treated  him  with  more 
consideration  and  kindness  than  hitherto ;  and  from  this  time 
also,  he  appears  to  have  detached  himself  gradually  from  the 
party  of  Essex,  and  to  have  viewed  with  a  more  tolerant  eye 
the  successive  strides  of  his  rival  towards  supremacy.     He 
still,  however,  lent  his  strenuous  opposition  to  the  intolerant 
claims  of  the  Presbyterians  in  matters  of  church  government 
and  discipline,  and  for  his  resistance  to  their  demand  of  a 
power  of  excommunication  and   suspension  from  the  sacra- 
ments, was  complimented  by  the  rigid  Presbyterians  with  the 
appellation  of  "an  Erastian,"  and,  what  they  probably  deemed 
even  more  opprobrious,  a  disciple  of  Selden.     He  spoke  and 
voted  also  against  the  self-denying  ordinance,  which  he  did 
not  hesitate  to  designate  as  a  mere  device  for  throwing  all  the 
power  into  the  hands  of  the  same  intolerant  party.      They  at 
length  endeavoured  to  rid  themselves  of  his  opposition  by  a 
motion  to  send  him  Lord  Justice  into  Ireland,  to  exercise  the 
civil  government  there.     But  Cromwell,  who  was  doubtless 
sufficiently  aware  that  he  had  now  little  to  apprehend  from  his 
presence  in  parliament,  "  was  against  his  going  away,  and 
more  than  formerly  desired  his  company,  and  began  to  use 
his  advice  in  many  things,"     About  the  same  time  (Sept. 
1647),  the  city  of  London  offered  him  their  recordership, 
which  also  he  declined;  whether  from  a  natural  reluctance 
to  accept  an  office,  so  large  a  part  of  whose  duties  consisted 
in  the  trial  of  state  offences, — an  employment  no  less  difficult 
and  delicate  than  odious,  or  from  a  scent  of  better  things 
at  hand,  we  will  not  N^etermine.      A  few  months  afterwards 
(March  1647-8)  he  was  nominated,  in  conjunction  with  the 
Earl  of  Kent,  Lord  Grey  of  Werk,  and  Sir  Thomas  Wid- 
drington,  one  of  the  Commissioners  for  the  custody  of  the 
Great  Seal  for  a  year ;  the  two  Houses  having,  after  long  and 
jealous  deliberations,  agreed  that  it  should  be  entrusted  for 
that  period  to  the  charge  of  two  peers  and  two  commoners. 
Whitelocke  received  the  news   of  his  appointment  on  the 
circuit  at  Gloucester,  where,  as  he  informs  us,  he  was  "in 
great  practice,  wherein  none  of  his  profession  had  a  greater 
share  than  himself;"  and  is  at  great  pains  to  assure  us  that  the 
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intelligence  was  wholly  a  surprise  upon  him.  It  appears,  in- 
deedi  from  many  notices  in  his  Memorials,  which  for  several 
years  before  this  date  had  assumed  the  form  of  a  Diary,  that 
he  had  for  some  time  been  in  fiill  and  regular  business,  both 
in  the  Court  of  Chancery  and  at  the  bar  of  the  House  of 
Lords.  By  his  own  account,  he  was  a  loser  to  a  very  consi* 
derable  amount  by  his  advancement ;  the  whole  annual  emo« 
luments  of  the  ofBce  being  no  more  than  1500/.,  whereas 
his  professional  income  had  been  at  least  2000Z.  He  con- 
tinued, it  appears,  so  obnoxious  to  the  Presbyterian  party,  that 
a  few  months  after  his  appointment  a  new  self-denying  ordinance 
was  proposed,  to  deprive  members  of  the  House  of  all  ofBces 
conferred  upon  them  during  the  sitting  of  that  parliament,  with 
the  sole  design,  as  he  alleges,  of  removing  him  from  his 
office.  He  refused  to  be  nominated  on  the  commission  for  the 
trial  of  the  king,  or  to  be  in  any  way  party  to  the  proceedings, 
and  accordingly  went  out  of  town  before  the  commencement 
of  the  trial;  resolving,  as  he  declares,  to  hazard  or  lay  down 
all,  rather  than  do  any  thing  contrary  to  his  judgment  and 
conscience.  He  returned,  however,  before  the  termination  of 
the  proceedings;  and,  after  some  internal  conflict,  came  to  the 
determination  to  accept,  at  the  hands  of  the  council  of  state, 
the  custody  of  the  new  Great  Seal  of  the  Commonwealth. 
^'  The  most  considerable  particulars,*'  he  says,  which  in- 
fluenced him  in  this  determination,  "  were,  that  I  was  already 
very  deeply  engaged  with  this  party ;  that  the  business  to  be 
undertaken  by  me  was  the  execution  of  law  and  justice, 
without  which  men  could  not  live  one  by  another,  a  thing  of 
absolute  necessity  to  be  done.''  Under  the  guidance  of  these 
discreet  considerations,  he  found  no  difficulty  in  subscribing 
the  required  acknowledgment  of  the  supreme  authority  of  the 
Commons,  and  resumed  his  seat  on  the  Chancery  Bench. 
His  colleague.  Sir  Thomas  Widdrington,  whose  judgment  was 
less  easily  convinced,  or  his  conscience  less  elastic,  threw  up 
his  appointment ;  and  it  being  no  longer  considered  necessary 
that  any  members  of  the  Upper  House — already  under  sen- 
tence of  extinction — should  be  associated  in  the  office,  Ser- 
jeant Keble  and  Mr.  De  Lisle  were  named  as  Whitelocke's 
colleagues  in  dignity,  receiving  their  appointments  no  longer 
for  a  limited  period,  but  quamdiu  se  bene  gesserint,  with  the 
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title  of  Lords  Commissioners — it  having  first  been  matter  of 
grave  debate  whether  the  former  word,  which  smacked  to 
republican  ears  of  too  direct  a  recognition  of  aristocratical  dis- 
tinctions, should  not  be  disj)ensed  with.  "  The  burthen  of 
the  business,'*  says  Whitelocke,  '^  lay  heavy  on  me,  being 
ancient  [senior]  in  commission,  and  my  brother  Keble  of  little 
experience  in  practice,  my  brother  Lisle  of  less,  but  very 
opinionative."  The  worthy  functionaries,  indeed,  appear,  from 
divers  hints  which  Whitelocke  lets  fall,  -to  have  been,  not 
unfrequently,  openly  by  the  ears  together ;  and  between  the 
difficulties  arising  frpm  their  incompetency  and  mutual  ani- 
mosities and  from  the  unsettled  state  of  public  affairs,  the 
business  of  the  Court  was  probably  performed  in  a  manner 
little  likely  to  "reconcile  the  suitors  and  the  public  to  the 
continuance  of  so  crying  a  grievance  as  it  was  represented  to 
them,  in  parliament  and  by  the  press,  to  be.  The  abuses  of  the 
Court  of  Chancery  are  indeed  described  by  the  pamphleteers 
of  those  days,  in  terms,  beside  which  the  complaints  of  later 
times  seem  "  fond  and  trivial"  "  The  Chancery,"  says  one 
of  them,  **  was  looked  on  as  a  great  grievance,  one  of  the 
greatest  in  the  nation.  For  delatories,  chargeableness,  and  a  fa- 
culty of  letting  blood  the  people  in  the  purse  vein,  even  to  their 
utter  perishing  and  undoing,  that  Court  may  compare,  if  not 
surpass,  any  court  in  the  world.  It  was  confidently  affirmed 
by  knowing  gentlemen  of  worth,  that  there  were  depending  in 
that  Court  twenty-three  thousand  causes ;  that  some  of  them 
had  been  depending  five,  some  ten,  some  twenty,  some  thirty 
years  and  more ;  that  there  had  been  spent  in  causes  many 
hundreds,  nay  thousands  of  pounds,  to  the  ruin,  nay  utter 
undoing  of  many  families ;  that  no  ship  almost  (to  wit,  cause) 
that  sailed  in  the  sea  of  the  law,  but  first  or  last  putting  into 
that  port ;  and  if  they  made  any  considerable  stay  there,  they 
suffered  so  much  loss,  as  the  remedy  was  worse  than  the 
disease ;  that  what  was  ordered  one  day  was  contradicted  the 
next,  so  as  in  some  causes  there  had  been  five  hundred  orders, 
and  far  more,  as  spme  affirmed."  Whitelocke  himself  admits 
the  universal  dissatisfaction  of  the  suitors,  though  he  ascribes 
it,  complacently  enough,  to  a  general  conspiracy  of  ignorance 
and  obstinacy ; — "  The  business  of  the  Chancery  was  full  of 
trouble  this  Michaelmas  term  (1652),  and  no  man's  cause 
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came  to  a  determination^  how  just  soever,  without  the  clamour 
of  the  party  against  whom  judgment  was  given ;  they  being 
stark  blind  in  their  own  causes,  and  resolved  not  to  be  con- 
vinced by  reason  or  law.'*  It  was  not  for  want  of  corporal 
labour  in  their  vocation  that  the  judges  of  those  days  failed  to 
satisfy  the  requirements  of  the  public.  Whitelocke  records  an 
instance,  in  which,  shortly  before  his  own  appointment,  coming 
into  court  at  seven  in  the  morning,  he  found  the  commissioners 
had  been  sitting  an  hour  before ;  and  he  more  than  once  states 
himself  and  his  brothers  on  the  bench  to  have  sat  from  five 
in  the  morning  until  the  same  hour  in  the  evening.  Yet, 
notwithstanding  all  this  laudable  assiduity,  one  common  cry 
of  reproach  pursued  their  labours.  The  House  of  Commons 
projected,  for  the  redress  of  grievances  so  loudly  complained  of, 
remedies  no  less  vigorous  than  the  case  seemed  to  be  urgent. 
After  passing  several  strong  resolutions  condemnatory  of  the 
delays,  abuses  and  extortions  practised  in  the  Court,  they  came 
at  last,  in  the  year  1663,  to  a  vote  for  abolishing  altogether  the 
equity  jurisdiction  as  it  existed,  and  for  the  erection  of  an 
entirely  new  tribunal  for  the  determination  of  the  suits  then 
pending,  and  for  the  administration  of  future  relief  in  equity. 
The  plan  of  this  new  jurisdiction  had  not  been  matured, 
when  the  proceedings  of  the  parliament  were  cut  short  by 
Cromwell's  celebrated  dissolution.  "  How  did  good  people 
rejoice,"  exclaims  the  author  of  the  tract  before  quoted,  "  when 
they  heard  of  that  vote,  and  how  sad  and  sorrowful  were  the 
lawyers  and  clerks  for  the  loss  of  their  great  Diana,  may  be 
remembered;  with  their  great  joy  and  making  of  bonfires,  and 
drinking  of  sack,  when  they  were  delivered  from  their  fears  by 
the  dissolution  of  the  late  Parliament."  Laws  were  now  re- 
placed by  ordinances;  and  the  Protector  accordingly  issued, 
in  the  following  year,  an  ordinance  '^  for  regulating  the  jurisdic- 
tion of  the  Chancery,"  many  of  whose  provisions  were  doubtless 
calculated  to  introduce  considerable  amendments  in  its  consti- 
tution and  practice,  while  others  were  no  less  ill-timed  or  ill- 
considered.  The  Commissioners  protested  against  the  ordi- 
nance altogether,  as  proceeding  from  an  authority  which  had 
no  legislative  power,  and  drew  up  moreover  a  statement  of  their 
objections  to  its  details.  After  some  ineffectual  attempts  to 
persuade  them  into  a  compliance  with  his  views,^  Cromwell 
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required  them  to  surrender  the  seals;  but  meantime  compli- 
mented Whitelocke,  whose  independent  conduct  on  the  occa- 
sion he  probably  viewed  rather  with  respect  than  displeasure, 
with  the  appointment  of  ambassador  to  the  Court  of  Sweden. 
But  before  pursuing  his  personal  history  from  this  point,  we 
must  return  to  notice  briefly  the  political  and  legislative  mea- 
sures in  which  he  bore  a  part  during  this  his  first  occupation 
of  the  judicial  seat. 

Notwithstanding  his  adhesion  to  the  Cromwellian  party — 
although,  as  Clarendon  phrases  it,  he  had  at  last  bowed  the 
knee  to  Baal — he  still  refused  to  concur  in  the  more  extreme 
manifestations  of  republican  supremacy.  He  spoke  and  voted 
against  the  abolition  of  the  House  of  Lords ;  although,  being 
unable  to  get  himself  excused,  the  task  of  drawing  the  act  for 
its  extinction  was  imposed  on  him.  Still  more  vigorously  did  he 
stand  forward  in  defence  of  his  own  order,  when  the  proposi- 
tion was  made  to  prohibit  lawyers,  while  members  of  the  House, 
from  the  practice  of  their  profession.  He  replied  with  much 
spirit  to  the  invective  which  had  been  levelled  against  the  law 
and  its  professors ;  referred,  with  considerable  effect  and  not 
without  humour,  to  the  history  and  proceedings  of  the  par^ 
liamentum  indoctum,  which  that  very  exclusion  of  lawyers 
had  made  a  passive  tool  in  the  hands  of  the  crown ;  and  sug- 
gested to  the  author  of  the  motion,  "  that  in  the  act  which  he 
might  be  pleased  to  bring  in  for  this  purpose,  it  might  likewise 
be  inserted,  that  merchants  should  forbear  their  trading,  phy 
sicians  from  visiting  their  patients,  and  country  gentlemen 
should  give  up  selling  their  corn  and  wool,  whilst  they  sat  as 
members  of  the  House."  It  is  worthy  of  notice,  that  in  this 
speech  he  advocated  in  strong  terms  one  amendment,  the  delay 
of  which  had  been  urged  as  a  heavy  reproach  to  the  law  and 
lawyers — the  admission  of  counsel  on  behalf  of  prisoners  ac- 
cused of  treason  and  felony.  It  affords,  indeed,  a  curious  de- 
monstration of  the  inconsistency  with  which  an  assembly,  so 
purely  democratic  as  the  long  parliament  had  now  become, 
pursued  its  schemes  of  legal  reform,  in  other  respects  so  exten- 

^  Lenihall,  the  notable  Speaker  of  the  Long  Parliament,  then  Master  of  the 
Rolls,  vowed  that  he  would  rather  be  hanged  at  the  Rolls  gate  than  submit  to  the 
ordinance;  yet,  Whitelocke  informs  us,  rather  than  put  his  place  in  peril,  he 
i^heeled  about,  and  was  the  first  to  eiecute  it« 
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sive  and  bo  vigorous,  and  comprising  amendments  more  nu- 
merous and  important  than  have  ever  since  been  contemplated 
as  parts  of  one  general  plan  of  legislative  improvement,  should 
never  have  made  any  effort  for  the  removal  of  a  distinction 
whose  apparently  harsh  character — theoretically  speaking  at 
least-— would,  one  would  have  thought,  have  peculiarly  excited 
the  jealousy  of  a  body  so  impatient  of  inequality.  But  the  ne- 
cessity of  a  two-edged  sword  in  the  hands  of  the  state  prosecutor 
was  not  found  less  urgent  by  a  protector  than  by  a  king.  Ano- 
ther legal  amendment,  in  the  discussion  of  which  Whitelocke 
took  a  prominent  part,  was  the  proposition  for  conducting  law 
proceedings  in  the  English  language — an  innovation  which  ap- 
pears to  have  been  contemplated  by  some  of  the  ancient  worthies 
of  our  profession  with  even  more  dismay  than  the  dissolution  of 
the  House  of  Lords,  or  the  abolition  of  kingship  itself.  White- 
locke's  speech  on  the  occasion,  though  tainted  by  a  considerable 
infusion  of  legal  pedantry,  was  sensible  enough  in  the  main;  he 
admitted  that  it  was  unreasonable  to  require  the  community 
tp  **  depend,  by  an  implicit  faith,  upon  the  knowledge  of  others 
in  that  which  concerned  them  most  of  all  ;*'  and,  fortified  by 
the  example  of  Moses,  and  a  host  of  other  legislators  and 
philosophers,  whom  he  cited  as  having  expounded  their  laws  to 
the  people  in  the  vernacular,  he  submitted  with  a  good  grace  to 
the  alteration.  But  it  was  not  so  complacently  received  by  his 
brethren ;  the  reporters,  in  especial,  were  deep  in  their  lamen- 
tation of  the  sacrilege.  Bulstrode  tells  us,  in  his  preface  to  the 
second  part  of  his  Reports,  ^*  that  he  had  many  years  since 
perfected  the  work  in  French,  in  which  language  he  desired  it 
might  have  seen  the  light,  being  most  proper  for  it,  and  most 
convenient  for  the  prof essore  of  the  law,  who  indeed  were  the 
only  competent  judges  thereof."  Nay,  he  had  almost  d^ter*^ 
mined  rather  to  stifle  his  labours  in  the  birth,  than  that  any 
other  editor  should  bring  them  forth  in  a  shape  of  such  defor-' 
mity.  "  When  I  considered,"  he  says,  "  the  sad  fate  which 
hath  befel  many  posthumous  reports,  through  their  unskilful 
translating,  being  very  much  corrupted  and  altered,  I  resolved 
with  myself  either  to  commit  parricide,  and,  as  the  Lamiae,  to 
smother  mine  own  creatures  in  their  cradle,  or  else  to  give 
being  and  life  to  them  myself,  whereby  I  might  in  some  mea- 
sure prevent  the  deformities  which  usually  happen  to  post* 
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humous  issues."  ^'  I  have  made  these  reports  speak  English/' 
says  Styles,  *^  not  that  I  believe  they  will  be  thereby  more 
generally  useful,  for  I  have  been  always  and  yet  am  of  opinion, 
that  that  part  of  the  common  law  which  is  in  English  hath 
only  occasioned  the  making  of  unquiet  spirits  contentiously 
knowing,  and  more  apt  to  offend  others  than  to  defend  them- 
selves ;  but  I  have  done  it  in  obedience  to  authority,  and  to 
stop  the  mouths  of  such  of  this  English  age,  who,  though  they 
be  confessedly  different  in  their  minds  and  judgments  as  the 
builders  of  Babel  were  in  their  language,  yet  do  think  it  vain, 
if  not  impious,  to  speak  or  understand  more  than  their  own 
mother  tongue."  But  with  the  restitution  of  the  other  blessings 
of  the  monarchy,  came  also  the  re-establishment  of  the  ve* 
nerable  compound  in  which  the  law  was  promulgated,  and 
which  maintained  its  pre-eminence  almost  for  another  century. 
The  reporter  Siderfin,  in  his  account  of  the  first  call  of  Ser- 
jeants made  on  the  Bestoratioui  records  exultingly  that  *^  le 
prochein  jour  ils  vient  en  leur  vieux  robes" — for  the  old  gowns 
as  well  as  the  old  language  had  disappeared  before  the  bar- 
barous tide  of  innovation — ^'  et  count  en  le  Common  Banke  en ' 
FranfoisJ*  While  such  were  the  revolutionary  assaults  which 
menaced  the  dignity  and  gravity  of  the  law,  the  political  move- 
ment was  tending  no  less  decidedly  towards  the  erection  of  an 
uncontrolled  despotism.  At  the  celebrated  conferences  at  the 
Speaker's  house,  in  December  1651,  Whitelocke  ventured 
advice  little  palatable  to  the  aspirations  of  the  future  dictator. 
He  strongly  recommended,  as  he  tells  us,  a  monarchical  infu- 
sion in  ^he  government,  and  suggested  that  there  might  be  a 
day  given  for  the  king's  eldest  son,  or  for  the  Duke  of  York,  to 
come  into  the  parliament,  and  that,  upon  such  terms  as  might 
be  thought  fit,  and  sufficient  to  secure  the  civil  and  religious 
liberties  of  the  nation,  a  settlement  might  be  made  with  them. 
"  That,"  said  the  wily  General,  "  will  be  a  business  of  more 
than  ordinary  difiiculty ;  but  really  I  think,  if  it  may  be  done 
witli  safety  and  preservation  of  our  rights,  both  as  Englishmen 
and  as  Christians,  a  settlement  with  somewhat  of  monarchical 
power  in  it  would  be  very  effectual."  The  lawyers,  our  author 
informs  us,  wer^  generally  for  a  mixed  monarchical  govern^ 
ment,  and  many  were  for  the  Duke  of  Gloucester  to  be  made 
king ;  *^  but  Cromwell  still  put  off  that  debate,  and  came  off  to 
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some  other  point;  and  after  a  long  debate,  the  company  parted,'* 
as  well  they  might,  "  without  any  result  at  all;  only  Cromwell 
discovered  by  this  meeting  the  inclination  of  the  persons  that 
spoke,  for  which  he  fished,  and  made  use  of  what  he  then  dis- 
cerned." One  of  the  first  uses  he  made  of  his  experience 
was  to  promote  as  strongly  as  he  could  a  fresh  design  of 
despatching  Whitelocke  to  Ireland,  as  chief  commissioner  for 
exercising  the  civil  government.  He  hints  that  a  non-com- 
pliance with  the  General's  pleasure  "  in  some  Chancery  causes," 
as  well  as  in  the  matter  of  a  monarchical  settlement,  contributed 
to  excite  his  discontent.  Whitelocke,  however,  stoutly  resisted 
this  scheme  for  his  relegation  into  a  dignified  exile,  and  with 
some  difficulty  succeeded  in  maintaining  his  post.  He  records, 
not  long  after  this  date,  an  account  of  a  highly  amusing  conver- 
sation which  took  place  between  Cromwell  and  himself,  when 
taking  the  air  in  St.  James's  Park,  on  a  fine  November 
.  evening,  afl«r  the  labours  of  his  Court  were  over,  wherein  the 
Protector,  with  numberless  professions  of  his  profound  respect 
for  his  lordship's  integrity,  fidelity,  and  learning,  and  his  usual 
interminable  protestations  of  his  own  devout  attachment  to 
liberty,  religion,  and  the  laws,  besought  the  commissioner's 
valuable  counsel  on  tfie  expediency  of  his  assuming  the  kingly 
title,  as  the  means  of  composing  the  unhappy  dissensions  of  the 
parliament  and  the  kingdom.  Whitelocke,  with  no  less  devoted 
assurances  of  his  entire  affection  to  the  interests  of  the  Pro- 
tector, and -his  appreciation  of  his  highness's  disinterested  and 
magnanimous  intentions  for  his  country's  good,  nevertheless 
dissuaded  him  from  the  design,  on  the  score  of  the  prqudice  it 
would  excite  among  the  pure  republicans,  still  so  formidable  a 
party.  "  From  that  time,"  says  Whitelocke,  "  his  carriage 
towards  me  was  altered,  "  and  he  found  not  long  afl«r  an  oc- 
casion, by  an  honourable  employment,"  namely,  the  embassy 
before  mentioned,  "  to  send  me  out  of  the  way."  He  had 
ventured  also  a  strong  remonstrance  against  the  dissolution  of 
the  parliament;  and  after  the  execution  of  that  noted  coup 
d'etat,  declined  to  proceed  with  the  business  of  the  Court  of 
Chancery  until  after  the  publication  of  Cromwell's  declaration 
of  the  grounds  of  the  dissolution,  and  the  issuing  of  the  writs 
for  the  "  little  parliament;"  in  which,  in  consequence  of  all 
this  recusancy,  Whitelocke's  name  was  not  included.    In  No- 
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vember,  1653,  he  set  out  "  with  a  gallant  retinue"  on  his 
embassy,  of  the  proceedings  of  which  he  afterwards  published 
a  detailed  account.  The  eccentric  pedant,  Christina  of  Sweden, 
to  whom  his  mission  was  directed,  instead  of  attending  to  his 
diplomacy,  entertained  him  with  long  metaphysical  disquisi- 
tions, and  involved  him  in  a  continual  succession  of  balls  and 
entertainments.  She  created  him,  moreover,  a  knight  of  the 
*'  order  of  Amarantha,"  of  the  decorations  and  investments  of 
which  he  gives  a  glowing  account ;  in  virtue  whereof  he  ap- 
pears afterwards  to  have  assumed,  or  to  have  been  compli- 
mented with,  the  knightly  prefix  of  Sir  Bulstrode  Whitelocke. 
He  succeeded,  however,  in  bringing  his  negociations  to  a 
successful  issue  just  time  enough  to  obtain  the  ratification  of  a 
treaty  before  her  deposition  of  the  crown,  and  returned  with 
much  credit  from  his  mission.  He  resumed  the  duties  of 
first  Commissioner  of  the  Great  Seal,  and  was  also  nominated 
one  of  the  Commissioners  of  the  Exchequer.  In  Cromwell's 
second  parliament  he  was  returned  for  the  county  of  Bucks, 
for  the  city  of  Oxford,  and  the  borough  of  Bedford ;  one  of 
his  sons  being  elected  sJso  for  the  county  of  Oxford. 

On  his  dismissal  from  the  seals,  upon  the  occasion  we  have 
before  adverted  to,  he  was  advised  and  encouraged,  as  he 
informs  us,  to  fall  again  into  his  profession ;  upon  which  he 
received  many  fees.  After  the  lapse  of  a  few  months,  however, 
he  was  made  a  Commissioner  of  the  Treasury,  with  a  salary 
nearly  equal  to  that  of  the  oflfice  he  had  relinquished,  and  also 
named  a  member  of  the  committee  of  Council  of  Trade.  He 
was  now  again,  it  appears,  frequently  consulted  by  Cromwell, 
and  particularly  in  relation  to  foreign  affairs — a  branch  of  po- 
litical knowledge  upon  which,  like  Lord  Hardwicke,  he  seems 
to  have  held  it  peculiarly  flattering  to  be  considered  well- 
informed.  In  the  parliament  summoned  in  1656,  he  was  again 
elected,  "  first  and  unanimously,"  as  he  records  with  much 
exultation,  knight  of  the  shire  for  Buckinghamshire.  He  had 
now,  it  appears,  although  the  state  of  parties  seems  to  have 
afforded  little  reason  for  the  change,  considerably  improved  his 
opinions  as  to  the  expediency  of  the  Protector's  investing 
himself  with  the  kingly  title  ;  and  at  the  celebrated  conference 
of  the  commissioners  deputed  by  the  House  of  Commons  to 
debate  the  matter  with  his  highness,  concurred  with  the  rest  of 
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them  in  strongly  urging  upon  him  the  assumption  of  the 
crown  he  longed,  yet  feared^  to  wear*  His  zeal  in  this  matter 
was  shortly  afterwards  rewarded  by  a  summons  to  Cromwell's 
Upper  House  of  sixty  members ;  a  patent  was  signed  also  for 
his  advancement  to  Uie  dignity  of  a  viscount,  but  he  declined 
an  honour  which  promised  to  be  of  so  uncertain  tenure*  The 
death  of  Cromwell  presently  dissolved  the  dangerous  fitbric  of 
power  which  his  talents  and  vigilance  had  alone  prevented 
from  falling  to  pieces  and  burying  him  in  its  ruins.  On 
Richard's  accession  to  thq  protectorship,  Whitelocke,  whom 
he  appears  to  have  considered  one  of  those  on  whom  he  might 
depend  most  securely  for  disinterested  counsel  in  his  difficult 
position,  was  appointed  chief  Lord  Keeper  of  the  Great 
Seal.  In  the  anarchical  confusion  of  parties  which  succeeded 
Richard's  abandonment  of  his  office,  the  liord  Keeper  was 
evidently  much  perplexed  what  part  to  take.  It  seems  that  he 
was,  so  early  as  the  spring  of  1659,  in  correspondence  with 
Monk,  who,  learning  that  the  conduct  of  the  bill  for  the  union 
of  England  with  Scotland  was  entrusted  to  his  hands,  pfessed 
him  strongly  to  visit  him  at  Edinburgh.  The  nature  of  their 
conferences,  bad  this  invitation  been  accepted,  may  be  readily 
divined.  He  considered  it  safest,  however,  to  remain  whare 
he  was,  and  continued  in  the  ex^cise  of  his  judicial  fimc* 
tions,  so  long  as  the  disjointed  and  fluctuating  state  of  public 
affidrs  permitted.  On  the  passing  of  the  act  for  a  new  great 
seal  (May,  1659),  by  which  the  offices  of  the  existing  commis- 
sioners determined,  he  was  appointed  one  oi  the  Council  of 
State  to  whom  the  conduct  of  the  government  was  committed 
by  the  Rump  Parliament,  and  for  some  time  sat  and  acted  as 
its  president  Ludlow,  (a  prejudiced  authority  enough  no 
doubt,)  affirms  that  he  was  all  the  while  leagued  in  a  corrupt 
and  interested  alliance  with  the  &ction  of  Wallingford  House. 
^^  The  clergy  and  lawyers,  in  order  to  save  tithes,  and  per- 
petuate abuses  of  their  professions,  became  eqpially  sensible  of 
their  common  danger ;  and  in  order  to  prevent  it,  Whitelocke 
and  St.  John  for  the  lawyers,  and  Dr.  Owen  and  Dr.  Nye  for 
the  clergy,  had  at  this  time  frequent  meetings  at  the  Savoy, 
and  entered  into  a  private  treaty  with  the  Wallingford  House 
party,  to  raise  <£'100,(X)0  for  the  use  of  the  army,  upon  assur- 
ance of  being  protected  by  them  in  the  fidl  enjoyment  of  their 
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respective  advantages  and  profits ;  whereby  we  were  left  desti- 
tute of  hope  to  see  any  other  reformation  of  the  clergy  than 
what  they  themselves  would  consent  to,  any  other  regulation 
of  the  law  than  the  Chief  Justice  and  the  Commissioner  of  the 
Seal  would  permit."  Whatever  truth  there  may  be  in  this 
representation,  it  is  certain  that  when  the  balance  of  power  fell 
into  the  hands  of  the  army,  Whitelocke  was  considered  so  far 
deserving  of  confidence  as  to  be  nominated  one  (jf  the  select 
Council  of  Ten,  to  whom  the  executive  authority  was  entrusted. 
This  eflSgy  of  power  was  speedily  pulled  down,  to  make  way 
for  the  still  more  direct  emanation  of  military  sovereignty,  in 
the  persons  of  the  Committee  of  Safety.  He  received  a  sum- 
mons to  act  as  a  member  of  this  body  also;  but  he  had 
evidently  begun  to  find  bis  position,  between  the  two  conflict- 
ing parties,  a  questionable  and  perilous  one,  "  I  had  resolved 
in  my  own  mind,"  he  says,  *'  the  present  posture  of  affairs ; 
that  there  was  no  visible  authority  or  power  for  government  at 
this  time  but  that  of  the  army ;  that  if  some  legal  authority 
were  not  agreed  upon  and  settled,  the  army  would  probably 
take  it  into  their  own  hands,  and  govern  by  the  sword,  or  set  up 
some  form  prejudicial  to  the  rights  and  liberties  of  the  people, 
and  for  the  particular  advantage  and  interest  of  the  soldiery. .  • 
Upon  these  and  the  like  grounds,  as  also  by  the  engagement 
of  divers  of  the  committee  to  join  with  me  therein,  I  was  per- 
suaded to  undertake  it,  and  did  meet  with  them  at  the  place 
appointed."  He  persuaded  himself  also  to  take  stronger  and 
more  decisive  steps  against  the  proceedings  of  Monk,  who  was 
then  on  his  triumphant  march  from  Scotland,  than  we  should 
have  supposed  him  likely  to  be  a  party  to.  He  went  with 
Fleetwood,  Desborough,  and  other  principal  officers,  to  the 
common  council  of  London,  and^  as  the  spokesman  of  the  de- 
putation, ''  represented  to  them  that  the  bottom  of  his  (Monk's) 
design  was  to  bring  in  the  king  upon  a  new  civil  war.  I 
showed  the  danger  of  it  to  the  city  and  nation,  and  counselled 
them  to  provide  for  their  own  safety,  and  to  join  for  the  safety 
of  the  whole  nation,  and  for  preservation  of  the  peace.  The 
common  council,"  says  he,  *^  returned  thanks  to  us^  a7id  pro- 
mised  to  follow  our  adviceJ*  He  advised  also  that  Monk 
should  be  fallen  upon  before  his  soldiers  were  more  con- 
firmed by  success^  and  Fleetwood's  party  discouraged.    But 
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the  interested  and  discordant  counsels  of  the  miserab  le  fac 
tions  contending  for  ascendancy,  availed  little  against  the  unity 
of  purpose  of  the  cautious  and  persevering  soldier.     Yet, 
strangely  enough,  it  was  only  by  the  merest  chance  that  he 
was  not  anticipated  in  the  consummation  of  his   plans  by 
Whitelocke  himself.     In  a  conference  which  he  states  himself 
to  have  held  with  Fleetwood,  shortly  before  Monk's  arrival  in 
London,  he  strongly  urged  him  either  to  go  into  the  field  and 
declare  for  a  free  parliament,  or  to  send  to  the  king.     Fleet- 
wood inquired  of  him,  whether  he  would  go  into  the  field  with 
him ;  to  which  he  replied  that  he  would  do  so  if  it  became  ne- 
cessary.   Fleetwood  suggested  that  he,  Whitelocke,  should  go 
to  the  king  with  the  great  seal ;  this,  however,  he  refused  to 
do,  and  again  urged  the  former  to  take  some  decided  step  in 
anticipation  of  Monk's  design.     Fleetwood,  half  inclined  to 
fall  in  with  the  scheme,  was  dissuaded  by  Vane  and  Lambert 
from  entertaining  it,  and  Whitelocke  did  not  venture  to  broach 
it  further.     During  the  short-lived  predominance  of  the  Rump 
which  succeeded,  so  hostile  a  demonstration  was  made  against 
him  and  other  members  who  had  acted  on  the  Committee  of 
Safety,  that  he  became  alarmed  for  his  personal  security,  and 
retreated  to  a  firiend's  house  io  the  country.  While  he  remained 
there,  the  Restoration  was  consummated.     Notwithstanding 
the  general   moderation  of  his  political  sentiments,  and  his 
recent  disposition  in  favour  of  the  settlement  of  affairs  by  the 
same  means,  he  found  himself  in  still  greater  peril  at  the  hands 
of  the  royalists  than  of  the   Rump ;    for  it  was  only  by  a 
majority  of  175  votes  over  134,  that  a  motion  to  except  his 
name  out  of  the  act  of  general  pardon  and  oblivion  was  nega- 
tived.    It  is  told  of  him,  that,  when  he  waited  on  the  king  to 
entreat  his  pai*don  for  the  part  he  had  taken  against  him,  all 
that  his   humorous  majesty  required  of  him  was,   that   he 
should  "  go  and  live  quietly  in  the  country,  and  take  care  of 
his  wife  and  one-and-thirty  children ;"    an  exaggeration  of 
number  truly  royal,  since,  (as  he  himself  thankfully  acknow- 
ledges, in  a  dedication  to  the  king  of  a  legal  work,  written 
during  his  subsequent  retirement,)  all  that  the  royal  clemency 
did  for  him  was  to  bestow  upon  him  "  his  small  fortune, 
liberty,  and  life,  and  to  restore  him  to  a  wife  and  sixteen 
children."      With  them  he  continued  to  live  in  privacy  for 
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about  fifteen  years.    He  died  at  his  seat  of  Chilton  Park,  in  the 
seventieth  year  of  his  age. 

Lord  Keeper  Whitelocke  was  thrice  married;  first,  to  a 
lady  of  the  name  of  Bennet,  the  daughter  of  an  alderman  of 
London ;  secondly,  to  Frances,  daughter  of  Lord  Willoughby 
of  Parham ;  lastly,  to  a  widow  lady  of  the  name  of  Wilson, 
of  the  Carleton  family.  By  all  these  ladies  he  had  a  numerous 
issue,  of  whom,  as  we  have  seen,  no  fewer  than  sixteen 
children  were  surviving  at  the  period  of  the  Restoration. 

Besides  the  "  Memorials  of  English  Affairs  during  the  reign 
of  Charles  L  and  the  Commonwealth,"  from  which  we  have  so 
largely  quoted,  he  compiled  also  an  abridgement  of  the  earlier 
English  history,  under  the  title  of  "Memorials  of  English  Affairs 
from  the  supposed  Expedition  of  Brute  to  this  Island,  to  the  End 
of  the  Reign  of  James  L"  Six  small  MS.  volumes  of  "  Notes 
on  the  King's  Writ  for  choosing  Members  of  Parliament,"  from 
his  pen,  are  also  extant  in  the  British  Museum.  (Ayscough's 
Catal.,  4749—4754.) 

In  reviewing  the  character  and  conduct  of  the  Lord  Keeper 
Whitelocke,  while  it  is  impossible  to  ascribe  to  him  very 
high  praise  for  consistency  or  magnanimity  of  purpose,  we 
are  yet  not  disposed  to  agree  in  the  condemnation  of  those 
who  have  represented  him  as  a  merely  interested  and  uncon- 
scientious politician.  Holding  in  the  outset  strong  opinions 
against  the  arbitrary  proceedings  of  Charles  I.  and  his  go- 
vernment, he  undoubtedly  appears  to  have  been  insensibly 
drawn  on,  by  his  party  connections,  into  a  concurrence  in 
measures  to  many  of  which  his  judgment  yielded  a  doubtful 
assent.  But  we  all  know  how  oflen,  in  times  of  violent 
political  conflict,  this  has  been  the  case  with  public  men  of 
the  most  acknowledged  good  intentions ;  and  on  occasions 
when  he  had  to  determine  for  himself  upon  a  specific  line  of 
conduct,  in  relation  to  matters  appealing  directly  to  his  pri- 
vate judgment,  he  did  not  hesitate  to  prefer  a  conscientious 
adherence  to  his  principles  to  the  preservation  of  his  office. 
That  he  acquiesced,  like  Hale,  in  the  government  de  facto 
established  and  acknowledged  by  the  general  submission  of 
the  kingdom,  we  deem  no  ground  of  reproach  to  him,  even 
had  his  opinions  been  less  in  actual  consonance  with  those 
on  which  the  republican  establishment  was  founded ;  and  it 
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may  be  truly  alleged  in  his  behalf^  that  he  was  ever  the  uni- 
form advocate  of  a  tolerant  and  humane  administration  of  the 
executive  authority.  Many  instances  are  mentioned  in  his 
Memorials,  in  which  he  contended,  and  not  seldom  success- 
fully, for  the  extension  of  clemency  towards  state  offenders,  or 
for  protection  to  oppressed  communities.  He  was  a  warm 
friend  of  literature,  and  was  more  than  once  associated  with 
Selden  in  the  execution  of  plans  for- its  advancement.  Claren- 
don, while  he  depreciates  his  character  as  a  politician,  admits 
him  to  have  possessed  a  large  share  as  well  of  professional  as 
general  learning.  His  judicial  reputation  is  not  indeed  of 
the  highest  order;  but  some  deduction  must  be  made  for 
the  unpropitious  times  in  which  he  lived,  and  for  the  associa- 
tions which  deprived  him  of  the  power  to  act  on  his  own 
principles,  or  to  rely  on  his  oWfi  strength.  On  the  whole, 
though  many  of  the  public  characters  of  that  age  are  marked 
by  infinitely  brighter  points  of  lustre,  few,  perhaps,  have 
descended  to  us  with  less  of  actual  or  positive  stain  than  that 
of  Whitelocke. 
W. 


ART.  III.— OF  THE  STATEMENT  IN  DEEDS  OPERATING  UNDER 
THE  STATUTE   OF   USES  THAT  A  NOMINAL   CONSIDERATION. 
HAS  BEEN  PAID  BY  THE  RELEASEE  TO  USES. 

It  is  proposed  to  consider  in  the  present  paper  some  of  the 
effects  of  stating,  in  deeds  operating  under  the  Statute  of  Uses, 
that  a  nominal  consideration  has  been  paid  by  the  releasee  to 
uses.  It  has  been  so  long  the  practice  to  state  the  payment 
by  the  releasee  to  uses,  to  the  person  by  whom  the  estate  is 
conveyed,  of  the  sum  of  5«.  or  lOs,  as  the  consideration  for 
the  conveyance,  that  the  statement  of  the  payment  of  a  nominal 
consideration  is  now  quite  a  matter  of  course,  and  the  effects 
of  that  statement  are  never  considered. 

Where  an  estate  is  conveyed  to  releasee  to  uses,  and  uses 
are  expressly  limited  which  exhaust  the  whole  fee ;  as  to  X.  in 
fee  to  the  use  of  A.  for  life,  remainder  to  B.  in  fee,  or  to  the 
use  of  A.  for  life,  remainder  to  B.  for  life,  remainder  ix)  C.  in 
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tail,  Temainder  to  D.  in  fee,  no  question  can  arise^  and  therefore 
the  statement  of  the  payment  by  the  releasee  to  uses  of.  a  no- 
minal consideration  can  do  no  harm,  although  it  is  clear  that 
it  can  do  no  good.  But  it  firequently  happens  that  a  portion 
of  the  use  is  left  undisposed  of,  and  in  these  cases  a  question 
arises,  whether  the  statement  of  the  payment  of  a  nominal 
consideration  will  not,  in  some  cases  at  least,  vest  in  the  re- 
leasee to  uses  so  much  of  the  use  as  is  not  expressly  disposed 
of.  The  general  rule — ^that  the  use  must  be  expressly  limited 
or  there  must  be  a  consideration,  and  the  grounds  of  that  rule, 
must  therefore  be  examined. 

If,  before  the  Statute  of  Quia  Emptores,  land  was  conveyed 
without  any  use  being  expressed  and  without  any  pecuniary 
consideration  being  paid,  the  feofiee  held  to  his  own  use  both 
at  law  and  in  equity,  because  the  tenure  thereby  created  Was 
a  sufficient  consideration  for  the  alienation  ;^  and  for  the  same 
reason  if,  at  the  present  day,  land  is  conveyed  without  consi- 
deration, for  life  or  in  tail,  and  no  use  is  expressed,  there  is  no 
resulting  use.^  In  reality  before  that  statute  no  question  xould 
arise  as  to  the  consideration  for  a  conveyance,  for  in  every 
case  there  was  a  consideration  either  of  money  paid  and  ser- 
vices to  be  rendered,  or,  where  money  was  not  paid,  of  services 
to  be  rendered*  After  the  passing  of  that  statute,  equity,  in 
consequente  of  the  frequent  alienation  of  estates  for  the  pur- 
pose of  avoiding  forfeiture,  began  to  give  relief  to  persons  who 
had  conveyed  land  without  any  expression  of  the  use,  and 
without  valuable  consideration,  against  the  person  to  whom  the 
land  had  been  conveyed,  the  fact  of  no  use  being  expressed 
and  no  consideration  being  paid  by  the  feoffee,  being  consi- 
dered prima  facie  evidence  that  the  conveyance  was  made  to 
the  use  of  the  feoffor.  If  the  use  was  expressed,  equity  would 
not  interfere,  for  there  could  not  be  a  resulting  use  in  opposi- 
tion to  a  use  declared,  the  will  of  the  feofibr  guiding  the  equity 
of  the  estate  ;^  and  if  the  use  was  declared,  the  use  would  be 
according  to  the  declaration,  although  a  consideration  was 
paid  by  another  party,*  unless  where  the  use  was  expressed  to 
the  donor,  in  which  case,  notwithstanding  the  express  declara- 

>  1  Dyer,  146.  '  Bac.  Ab.  Uses,  I. 

3  Shep.  Touch.  507—510. 

*  Shep.  Toach.  521;  i  Roll.  Abr.  791,  798. 
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tion  of  the  use^  the  use  should  be  to  the  donee  ;^  although  it 
would  seem,  that  if,  at  the  present  day,  A.  were  to  enfeoff  C.  in 
fee,  to  the  use  of  C.  in  fee,  in  consideration  of  70Z.  paid  by  B., 
C.  would  be  held  in  equity  to  be  a  trustee  for  B.  and  his 
heirs.^  If  a  consideration  was  pdd  by  the  feoffee,  although 
no  use  was  expressed,  and  even  although  (as  in  the  case  stated 
above)  it  was  expressed  to  the  feoffor,  equity  would  not  make 
the  feofiee  a  trustee  of  that  for  which  he  had  paid,  and  never 
inquired  into  the  sufficiency  of  the  consideration,^  for,  as  the 
feoffee  was  not  held  to  be  a  trustee  contrary  to  the  apparent 
intention  of  the  parties,*  it  was  probably  considered,  that,  in 
those  cases  in  which  a  trifling  consideration  was  paid,  it  was  so 
paid  for  the  purpose  of  showing  the  intention  that  the  feoffee 
was  not  to  be  a  trustee  for  the  feoffor;  for  when  land  passed  by 
livery  of  seisin  without  writing,  the  payment  of  money  was 
much  more  capable  of  proof  than  a  verbal  declaration.  That 
the  amount  of  the  pecuniary  consideration  was  quite  imma- 
terial, is  shown  by  the  following  case:  "  If  a  man,  in  consi- 
"  deration  of  a  certain  sum  of  money,  bargains  and  sells,  this 
**  is  a  good  consideration  to  raise  a  use,  without  the  averment 
^^  of  any  sum  in  certain,  for  the  amount  of  the  consideration  is 
."  immaterial."^  The  payment  of  a  consideration  was  in  the 
time  of  Fitzherbert  thought  of  so  much  importance,  that,  if  a 
.  feoffee  to  uses  sold  the  land,  even  with  notice,  the  bargainors 
would  be  seised  to  the  use  of  the  purchaser.^ 

Thus  it  clearly  appears  that,  where  there  was  no  declaration 
of  the  use  and  a  consideration  was  paid  by  the  feoffee,  however 
small  the  consideration,  the  feofiee  held  the  land  for  his  own 
benefit;  and  it  is  worthy  of  notice  that,  after  the  passing  of 
the  Statute  of  Uses,  pleaders  always  stated  in  their  pleadings 
that  the  use  was  expressly  declared  or  a  consideration  was 
paid,7  although  this  mode  of  pleading  was  afiierwards  held  un- 
necessary, it  being  held  sufficient  to  aver  mrtute  cujtiSy  &c. 
the  party  was  seised,  whereupon  it  should  be  intended  that  the 

>  Vin.  Abr.  Uses,  A.  15  and  16. 

'  Sliep.  Touch,  by  Prest.  note,  p.  522. 

'  Djrer,  146  B. 

*  Com.  Dig.  Uses,  D.  «. 

•  «  Roll.  Abr.  786,  n.  «.  «  Vin.  Abr.  Uses,  A.  12,  and  note. 
»  f  Saond.  11,  «7r  j  2  Vent.  1«0;  Coke's  Entr.  2«0,  264,  274. 
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use  was  expressed  or  a  consideration  was  paid^  the  non-decla- 
ration of  the  use  and  the  non-payment  of  a  consideration  being 
matter  of  defence.^ 

For  the  same  reason  that  the  feoffee  was  held  to  be  a  trustee 
of  the  entire  use  where  there  was  no  use  [expressed  and  no 
consideration  paid,  he  was  held  to  be  a  trustee  of  so  much  of 
the  use  as  was  undisposed  of,  wliere  there  was  only  a  partial 
disposition  of  the  use  and  no  consideration  was  paid.  There 
was,  however,  an  exception  to  this  rule,  namely,  if  there  was  a 
partial  disposition  of  the  use  in  favour  of  the  feoffor  which 
would  be  incompatible  with  his  having  a  part  of  the  use  which 
was  undisposed  of, — this  exception  being  founded  on  the  prin- 
ciple that  the  law  will  not  suppose  that  an  act  is  done  to  no 
purpose.  Thus,  take  the  case  of  the  use  being  limited  to  the 
feoffor  for  a  term  or  for  life  and  no  further  use  being  expressly 
disposed  of,^  or  the  case  of  a  feofiinent  to  the  use  of  the  heirs 
of  the  body  of  the  feoffor  from  and  after  the  decease  of  J.  S.^ 
A  resulting  use  would,  in  the  first  of  these  cases,  destroy  the 
term  or  the  life  estate,  and,  in  the  second,  would,  under  the  rule 
in  Shelley's  case,  confer  an  immediate  estate  tail  instead  of  an 
estate  tail  to  commence  in  possession  on  the  decease  of  J.  S. 
But  it  would  seem  that  where  there  was  a  pecuniary  consider-' 
ation  and  only  a  partial  declaration  of  the  use,  although  the 
use  declared  to  the  feoffor  would  not  be  affected  by  the  feoffee 
being  held  to  be  a  trustee  of  so  much  of  the  use  as  was  not 
expressly  disposed  of,  the  feoffee  would  not  have  been  held  to 
be  a  trustee  of  so  much  of  the  use  as  was  undisposed  of, 
unless  such  a  part  of  the  use  was  declared  in  favour  of 
the  feoffee  as  would  be  incompatible  with  his  having  the  use 
not  expressly  disposed  of;  for,  as  the  whole  use  would  have 
belonged  to  the  feoffee  by  reason  of  the  consideration  paid 
by  him  in  case  no  part  of  the  use  had  been  disposed  of, — by 
reason  of  the  consideration  so  much  of  the  use  as  was  un- 
disposed of  must  have  belonged  to  him,  especially  in  those 
cases  in  which  the  feoffor  had,  by  expressly  reserving  to  himself 

1  Bac.  Abr.  Uses,  I. 

«  Adaras  v.  Savage,  2  Salk.  679  ;  Rawley  v.  Holland,  Vin.  Uses,  F.  1 1  ;  Cruise's 
Dig.  title  1t,c.4,  s.  34. 
»  Viii.  Abr.  Uses,  Y.  a.  20. 
VOL.  XVIII.  X 
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a  part  of  the  use  (although  such  part  was  not  incompatible 
with  his  taking  the  undisposed-of  use),  shown  what  benefit  he 
intended  to  derive  from  his  alienation.  It  would  be  a  case  of 
greater  difficulty  where  the  vesting  of  the  undisposed-of  use  in 
either  the  feoffee  or  feoffor  would  be  incompatible  with  the  use 
expressly  limited  to  him ;  as  feoffinent  by  A,  to  B.,  to  the  use 
of  himself  (A.)  fdr  sixty  years,  and  from  and  after  the  decease 
of  A.  to  the  use  of  B.  for  fifty  years,  with  remainder  to  the 
right  heirs  of  A.  Here,  if  the  use  results  to  A.  for  his  life,  the 
term  of  sixty  years  will  be  destroyed,  and  if  the  use  undisposed 
of  during  A.'s  life  vests  in  the  feoffee,  he  (the  feoffee)  will  have 
the  use  before  he  ought,  that  is,  before  the  decease  of  A. 
Perhaps  in  this  case  the  use  would  be  held  to  result  to  A., 
although  his  term  would  be  thereby  destroyed,*  because  he 
might,  if  he  thought  proper,  immediately  settle  the  estates 
limited  and  resulting  to  himself.  Where  a  nominal  considera- 
tion was  paid,  it  must  have  been  intended  to  prevent  the  feoffee 
being  held  to  be  a  trustee  of  the  use  not  expressly  disposed  of, 
for  otherwise  it  added  no  legal  or  equitable  force  to  the  aliena- 
tion ;  and  in  many  cases  the  use  being  in  the  feoffee  would 
preserve  contingent  remainders  against  the  alienation  of  the 
feoffor,  an  argument  which  is  not  unsupported  by  authority  ;* 
and  assuming  that,  in  a  deed  operating  under  the  Statute  of 
Uses,  a  limitation  of  the  freehold  to  commence  infuturo  may 
be  void  for  want  of  a  preceding  freehold,*  the  freehold,  which 
if  a  nominal  consideration  was  paid,  would  in  some  cases  be 
vested  in  the  feoffee,  might  support  limitations  which  would 
otherwise  be  void.  It  is  more  natural  to  refer  the  consideration 
to  the  use  not  expressly  disposed  of  than  to  a  use  or  uses  ex- 
pressly limited,  and  this  view  is  strengthened  by  the  rule  of 
law  that,  where  there  is  a  consideration  expressed  which  is  in- 
sufficient to  support  a  use  expressly  limited,  the  use  shall 
nevertheless  arise,  as  in  the  case  of  a  covenant  to  stand  seised, 
in  consideration  of  love  and  affection,  for  the  settlor's  wife,  to 
her  use  for  life,  with  remainder  to  the  use  of  the  donor's  bro- 
ther in  fee.*    The  use  not  expressly  disposed  of  vests  in  the 

1  Botl.  note  to  FeariM,  C.  R.  p.  42. 

3  Barnardeston  v.  Carter,  2  B.  2 ;  Cases  in  Pari.  1 . 

9  Adams  v.  Savage,  2  Salk.  679;  Rowdley  v.  Holland,  Vin.  Ab,  Uses,  pi.  tl, 

^  Shep.  Touch.  512 ;  Plpwd.  S07. 
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releasee  to  uses  upon  the  same  principle  upon  which  it  was  for- 
merly held  that  if  a  lessor  for  life  or  years  granted  his  estate 
to  another,  and  limited  the  use  of  part  of  the  estate  to  the 
grantee,  the  remainder  of  the  estate  was  to  the  use  of  the 
grantee.     Roll.  Ab.  Uses,  782  ^  Com.  Dig.  Uses,  2. 

In  Bacon's  Abridgement,  Uses,  C,  it  is  said  that,  '^  Wher- 
ever there  is  a  consideration  there  can  be  no  resulting  use," 
and  in  Co.  Litt.  23  a,  the  present  case  seems  expressly  set^ 
tied.  It  i$  there  said,  "  if  a  man  makes  a  feofiment  in  fee 
without  valuable  consideration  to  divers  particular  uses, 
80  much  of  the  use  as  he  disposeth  not,  is  in  him  as  his  an- 
dent  use,  as  in  point  of  reverter/'  Perhaps,  however,  there  is 
one  case  in  which  the  use  would  result,  although  within  the 
rule  laid  down  by  Coke,  thus :  If  in  a  deed  it  was  recited  that 
it  was  intended  to  settle  land  to  the  uses  afterwards  limited,  and 
to  no  other  uses,  for  the  recital  is  the  key  to  guide  the  use.^ 

If  the  above  reasoning  be  correct,  it  being  a  general  rule 
that  the  statute  of  uses  executes  the  possession  in  those  per- 
sons -only  who,  if  their  rights  had  continued  in  their  fiduciary 
state  at  common  law,  would  have  been  cestui  que  trusts  of  the 
land  ;^Jor,  as  the  statute  never  intended  to  execute  any  use  but 
that  which  might  lawfully  be  compelled  to  be  executed  before 
the  statute,'  if  a  conveyance  in  fee  was  made  at  the  present 
day  in  consideration  of  five  shillings,  without  any  limitation  of 
the  use,  the  feoffee  or  releasee  would  have  the  use  (that  is,  the 
legal  estate)  in  fee,  as  the  averment  of  the  payment  of  the  con- 
sideration could  not  be  falsified  by  the  parties  to  the  convey- 
ance or  those  claiming  under  them  ;^  and  if  a  settlement  was  made 
and  the  releasees  to  uses  paid  a  nominal  consideration,  there 
would  be  no  resulting  use,  unless  some  estate  expressly  limited 
to  the  releasees  would  be  destroyed  if  so  much  of  the  use^as 
was  not  expressly  disposed  of  did  not  result. 

It  is  to  be  observed,  that  modern  text  writers  state  in  unquali- 
fied terms  that  there  is  a  resulting  use  where  there  is  a  partial 
disposition  of  the  use,  and  this  general  position  seems  to  be 

^  Moore  v.  Magratt,  Cowp.  9. 

3  Batl.  n.  to  Fearae,  C.  R.  StT. 

'  Vin.  Abr.  Uses,  X.  a.  17  n. 

*  Vin.  Abr.  Uses,  O.  6, 1«;  13  Dyer,  169. 
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rested  upon  a  stated  principle^  that  the  express  declaration  is 
presumptive  proof  that  no  other  part  of  the  use  was  intended 
to  be  disposed  of  than  that  which  is  expressly  disposed  of.^ 
It  will  be  founds  however,  that  in  the  cases  referred  to  as 
establishing  this  position,  there  was  no  consideration  paid, 
and  that  the  above  reference  to  Coke,  Litt.  23  a,  where  the 
same  position  is  laid  down,  but  with  the  qualification  of '^  with- 
out valuable  consideration,"  is  universally  quoted.  No  distinc- 
tion seems  to  be  taken  between  those  cases  in  which  part  of 
the  use  is  limited  to  the  feoffee,  and  those  in  which  no  part  is 
limited  to  him ;  and  Mr.  Saunders  puts  a  case  as  illustrating 
the  position,  in  which  case  it  may  be  admitted  that  the  undis- 
posed of  use  would  result,  because  part  of  the  use  was  limited 
to  the  feoffee,  which  part  would  have  been  destroyed  if  the  use 
not  expressly  disposed  of  had  not  resulted.  The  principle 
upon  which  it  is  assumed  that  the  use  results  in  cases  like 
those  put  by  Mr.  Saunders,  furnishes  a  strong  argument 
against  the  undisposed-of  use  resulting  where  that  principle 
cannot  be  applied. 

Upon  the  authority  of  the  above-cited  passage  from  Co. 
Litt.,  the  case  of  Shortledge  v.  Lamplugh,  2  Lord  Raym.  802, 
and  2  Salk.  678,  was  decided.  In  this,  case  the  question  was 
raised,  whether  there  could  be  a  resulting  use  on  a  convey- 
ance by  lease  and  release,  it  being  agreed  that  the  merger  of 
the  lease  imparted  a  consideration,  as  tenure  does  in  the  case 
of  a  conveyance  to  a  party  for  a  particular  estate,  or  (assum- 
ing that  the  merger  of  the  lease  did  not  impart  a  considera- 
tion), that  the. two  instruments  were  to  be  treated  as  one  assu- 
rance, and  as  there  was  a  pecuniary  consideration  for  the 
lease,  there  was  a  pecuniary  consideration  for  the  release. 
The  case  was  decided  on  a  point  of  pleading,  and,  although  it 
was  judicially  said  that' there  might  be  a  resulting  use  under 
such  circumstances,  it  strikingly  shows  the  efiect  which 
it  was  considered  might  have  been  produced,  if  a  nominal 
consideration  had  been  expressed  to  have  been  paid. 

There  is  a  modern  case,  Goodtitie  v.  Gibbs,  5  Barn.  &  Cres. 
719,  in  which  the  principle  upon  which  cases  like  those  put 

»  Saund.  Uses,  103,  104  ;  Gibbs,  Uses,  by  Sag.  119  j  2  Prest.  Conv.  486.      ♦ 
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by  Mr.  Saunders  depend^  was  applied.  The  case  was  very 
similar  in  circumstances  to  the  case  before  cited  from  Viner, 
Uses,  Y.  a.  20.  The  use  was  limited  to  the  releasee,  (who  paid 
a  nominal  consideration),  from  and  after  the  decease  of  the 
releasor.  Lord  Tenterden  said,  that  if  the  nominal  considera- 
tion would  have  had  the  effect,  in  the  absence  of  the  haben- 
dum, of  vesting  the  use  of  the  entire  fee  in  the  releasee,  the 
habendum  showed  that  the  use  was  not  to  vest  in  the  releasee 
until  after  the  decease  of  another  party.  The  Court  declined 
giving  any  opinion  on  the  effect  of  the  payment  of  the  nominal 
consideration,  and  by  deciding  the  case  on  the  ground  that 
the  releasee  was  not  to  have  the  use  before  the  decease  of  a 
certain  party,  (or  in  effect  that  unless  the  use  resulted,  the 
party  would  not  have  the  estate,  which  it  was  intended  that  he 
should  have),  and  not  upon  the  principle  that  the  considera- 
tion was  the  price  of  the  use  expressly  limited,  at  least  treated 
the  general  question,  whether  the  use  will  result  where  the  re- 
leasee pays  a  nominal  consideration,  and  where  the  use  is  only 
partially  disposed  of  in  express  terms,  as  an  open  one ;  and  it  is 
submitted  that  upon  principle  and  authority  the  use  will  not  in 
such  cases  result,  unless  in  those  cases  in  which  the  principle 
upon  which  that  case  was  decided  can  be  applied. 

If  the  expression  of  the  payment  of  a  nominal  consideration 
by  the  releasee  to  uses,  has  the  effect  of  preventing  so  much 
of  the  use  as  is  not  expressly  disposed  of  from  resulting,  it  is  ob- 
vious that,  in  those  cases  in  which  the  ultimate  limitations  of  the 
use  are  contingent,  they  wbuld  be  preserved  from  destructiort^ 
(unless  a  breach  of  trust  was  committed),  by  stating  a  nominal 
consideration  to  have  been  paid  by  the  releasee  to  uses.  It 
would  perhaps  be  incorrect  to  limit  the  use  expressly  to  the 
releasee  to  uses,  because  the  statute  would  execute  the  fee 
simple  of  the  use  in  the  releasees  ;  if,  however,  the  use  is  not 
expressly  limited  to  the  releasees,  but  a  nominal  consideration 
is  stated  to  have  been  paid  by  them,  the  contingent  limitations 
(the  releiMees  to  uses  being  deprived  of  that  which  remains  in 
them  until  the  contingency  happens)  will  take  effect  in  the  same 
way  in  which,  according  to  the  better  opinion,  a  contingent  re- 
mainder at  common  law  takes  effect,  namely,  by  depriving  the 
feoffor  of  that  which  remains  in  him  until  the  contingency  hap- 
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pens ;  the  releasees  or  feoffor  have  the  fee  in  such  sort^  as 
that  there  shall  be  an  hiatus  to  let  in  the  contingency  when  it 
happens.^ 

Although  it  should  be  held  that  the  part  of  the  use  not  ex^ 
pressly  disposed  of^  vests  in  the  feoffee  or  releasee  by  reason 
of  his  having  paid  a  nominal  consideration^  it  does  not  follow 
that  he  would  not  at  the  present  day,  in  most  or  many  cases,  be 
held  to  be  a  trustee  of  the  legal  estate  for  other  parties ;  for  in 
equity,  circumstances  may  justify  the  Court  in  holding  that 
there  is  a  resulting  trust.*  Thus  in  the  case  of  a  conveyance 
in  consideration  of  an  intended  marriage  and  of  a  nominal 
consideration,  without  any  limitation  of  the  use  until  the  mar- 
riage, equity  would  hold  the  releasees  to  be  trustees  for  the 
settlor ;  and  the  same  principle  would  apply  in  all  cases  of 
marriage  settlements  and  conveyances  for  particular  purposes, 
where  the  objects  of  the  assurances  sufficiently  appeared. 

H. 


^  Plmikit  ▼.  Holmes,  Sir  T.  lUyin.  28  ;  Feame,  C.  lU  353. 
»  Castle  V.  J>o6,  Cro.  Jac.  200  j  Cook  v.  Dochenfield,  2  Atk.  562 ;  Bac.  Abn 
Uses,  C.  ^ 
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{Continued,) 

Having  in  our  last  discourse  examined  by  whom,  upon  what, 
in  respect  of  what  interest,  and  for  what  adventures  an  insur- 
ance may  be  effected,  we  now  come  to  consider,  in  the  second 
place,  the  form  and  requisites,  and  the  construction  and  effect, 
of  the  policy,  or  instrument  of  contract.  Policies,  in  genemi, 
are  printed  formulae  filled  up  in  writing  according  to  the  exi- 
gency of  the  particular  case.  Those  issued  by  a  company 
whether  incorporated  by  law,  or  acting  under  the  provisions 
of  a  deed  of  settlement,  are  necessarily  attested,  in  one  case  by 
the  common  seal  of  the  corporation,  in  the  other  by  the  hands 
and  seals  of  a  certain  number  of  the  directors.     Policies  un* 
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derwritten  at  Lloyd's  are  in  practice  never  sealed.  In  legal 
effect,  therefore,  the  former  are  deeds — tlie  latter »  simple  con- 
tracts merely.  In  the  tenor  of  the  former,  again,  there  are, 
of  course,  variations  adapting  them  to  the  constitution  of  the 
society  insuring,  and  the  mode  of  contracting  the  engage- 
ment ;  but  subject  to  these  formal  differences,  policies,  where- 
ever  effected,  in  all  essential  particulars  correspond.  To 
modem  ears  the  style  in  which  they  are  usually  conceived 
sounds  uncouth  and  quaint,  the  formula  having  been  trans- 
mitted in  lineal  descent,  and,  as  appears,  with  little  altera- 
tion, from  the  first  introduction  of  the  system  by  the  Lombard 
refugees  to  the  present  day.  An  objection  more  serious  than 
the  mere  antiquity  is, — that  to  the  uninitiated  a  great  part  of 
the  contents,  if  not  absolutely  unintelligible,  are  at  best  mys^ 
teriously  obscure,  and  that  difficulties  have  more  than  once 
arisen  from  the  attempt  to  engraft  new  and  inconsistent  stipu- 
lations on  the  stubborn  stock  of  the  original*^  Lawyers  and 
merchants,  however,  cling  with  a  filial  fondness  to  old  and 
accustomed  forms.  To  be  the  exclusive  masters  of  any 
science,  whatever  its  intrinsic  worth,  is  flattering  to  man's 
self-love ;  and,  moreover,  change,  even  from  worse  to  better, 
has  its  inconveniences.  Taken  as  a  whole,  the  instrument 
has  now,  in  a  long  course  of  years,  by  the  steady  accumula- 
tion of  judicial ,  interpretations,  acquired  a  well-ascertained 
signification ;  and  it  may  be  doubted,  therefore,  whether  any- 
thing would  be  gained  by  an  attempt  at  improvement.  To 
soine  extent  the  experiment  of  simplification  has  been  made, 
not  without  success,  by  some  of  the  more'  recent  establish-' 
ments,  as  will  be  seen  by  a  comparison  of  the  two  following 
specimens, — the  first,  of  a  policy  underwritten  at  Lloyd's  on 
ship ;  the  second,  of  a  policy  effected  with  the  Indemnity 
Mutual  Marine  Assurance  Company  on  goodsi^ 

^  Pbiiip  IT.  of  Spain  took  a  somewhat  strong  method  of  preventing  such  an  in- 
convenience, for  having  sanctioned,  by  a  special  ordinance,  the  form  used  at 
Antwerp,  he  forbade  tlie  addition  of  any  clause  unless  authorized  by  himself. 

3  The  words  in  italics  denote  tlie  parts  left  blank  in  the  printed  forms^  and  filled 
up  iu  writing. 
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I. 

IN  THE  NAME  OF  GOD«  AMEN.    James  Duncan  atid  Co,,  as  well 
800/.        ID  their  own  names  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  doth,  maj,  or  shall  appertain,  in  part, 
or  in  all,  doth  make  assurance  and  cause  thetruelves,  and  them,  and 
every  of  (hem,  to  be  insured,  lost,  or  not  lost,  at  and  from  Hull  to  Riga, 
Stamp,     while  there,  and  at  and  from  thence  back  to  any  part  or  ports  in  the  United 
tU        Kingdom,  upon  any  kind  of  goods  and  merchandises,  and  also  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  fur- 
niture, of  and  in  the  good  ship  or  vessel  called  The  WiUiam ;  Whereof 
is  master,  under  God,  for  this  present  voyage,  Thomas  Johnson,  or  who- 
ever shall  go  for  master  in  the  said  ship,  or  by  whatsoever  other  name  or 
names  the  said  ship,  or  the  master  thereof,  is  or  shall  be  named  or  called : 
beginning  the  adventure  upon  the  said  goods  and  merchandises  from  the 
loading  thereof  on  board  the  said  ship. 

Upon  the  said  ship,  &c. 

and  so  shall  continue  and 
endure  during  her  abode  there,  upon  the  said  ship,  &6.  And  further, 
until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods 
and  merchandises  whatsoever,  shall  be  anived  at  her  final  port  of  dis- 
charge {as  above)  u^n  the  said  ship,  &c.,  until  she  hath  moored  at  an- 
chor twenty- four  hours  in  good  safety ;  and  upon  the  goods  and  mer- 
chandises, until  the  same  be  there  discharged  and  safely  landed.  And 
it  shall  be  lawful  for  the  said  ship,  &c.  in  this  voyage  to  proceed  and  sail 
to,  and  touch  and  stay  at  any  port  or  places  whatsoever 


without  prejudice  to  this  insurance.  Tlie  said  ship,  &c.,  goods,  and 
merchandises.  Sec,  for  so  much  as  concerns  the  assurance  by  agreement 
between  the  assured  and  the  assurers'  of  this  policy,  are,  and  shall  be 
valued  at  £9000,  on  the  ship  valued  at  two  thousand  pounds.  Touching 
the  adventures  and  perils  which  we,  the  assurers,  are  contented  to  bear, 
and  do  take  upon  us  in  this  voyage :  th^  are  of  the  seas,  men  of  war, 
fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  coun- 
termart, surprisals,  takings  at  sea,  arrests,  restraints,  and  detainments  of 
all  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality 
soever,  barratry  of  the  master^  and  mariners,  and  of  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods,  and  merchandises,  and  ship,  &c.,  or  any  part 
thereof.  And,  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful  for  the 
assured,  their  factors,  servants,  and  assignees,  to  see,  labour,  and  travel 
for,  in,  and  about  the  defence,  safeguard,  and  recovery  of  the  said  goods, 
and  merchandises,  and  ship,  &c.,  or  any  part  thereof,  without  prejudice 
to  this  insurance  ,  to  the  charges  whereof  we,  the  assurers,  will  contri- 
bute, each  one  according  to  the  rate  and  quantity  of  his  sum  herein  as- 
sured. And  it  is  agreed  by  us,  the  insurers,  that  this  writing,  or  policy 
of  assurance,  shall  be  of  as  much  force  and  effect,  as  the  surest  writing, 
or.  policy  of  assurance,  heretofore  made  in  Lombard  Street,  or  in  the 
Royal  Exchange,  or  elsewhere  in  London.  And  so  we,  the  assurers,  are 
contented,  and  do  hereby  promise  and  bind  ourselves,  each  ont  for  bis 
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own  part,  our  heirs,  executors,  and  goods  to  the  assured,  their  executors, 
adiuiuistrators,  and  assigns,  for  the  true  performance  of  the  premises,  con- 
fessing ourselves  paid  the  consideration  due  to  us  for  the  assurance  by  the 
assured, 

at  and  after  the  rate  of  ^ve  guineas  per  eenU  if  the  voyage  end  on  the  east 
coast  of  England. 

Id  witness  whereof,  we,  the  assurers,  have  subscribed  our  names  and 
sums  assured  in  London, 

'  1  Sep.lBSl. 
N.B.  Corn,  fish,  ult,  fralt,  floor,  and  seeds  are  warraoted  free  from  average,  anleis 
general,  or  the  ship  be  stranded.  Sagar,  totMcco,  heinp,  flax,  hides,  and 
skins,  are  warranted  free  from  average  nnder  51.  per  cent. ;  and  all  other 
goods,  also  the  ship  and  freight,  are  warranted  free  from  average  onder  31. 
per  cent,  unless  generali  or  the  ship  be  stranded. 
On  the  Ship, 

5001,  Joseph  White,  five  hundred  pounds^  1  Sep,  1831. 

300/.  Thomas  Black  by  Geo.  Green,  three  hundred  pounds,  1  Sep.  1831. 

ir. 

5000/.  W  HEREAS  William  Jackson  hath  represented  to  us,  whose  hands  and 

Stamp,  seals  are  hereunto  subscribed  and  affixed,  and  who  are  two  of  the  directors 
lit,  lOs.  of  the  InoemnitV  Mutual  Marine  Assurance  Company  ;  that  he  is  inte- 
rested in,  or  duly  authorised  as  owner,  agent,  or  otherwise,  to  make  the 
assurance  hereinafter  mentioned  and  described,  with  the  Indemnity  Mu- 
tual Marine  Assurance  Company,  and  hath  covenanted,  or  otherwise 
obliged  himself  to  pay  forthwith  for  the  use  of  the  said  Company,  at  the 
office  of  the  said  Company,  the  sum  of  sixty -two  pounds  ten  shillings,  as  a 
premium  or  consideration,  at  and  after  the  rate  of  twenty-five  shillings 
per  cent,  for  such  assurance.  Now  this  Policy  of  Assurance  wit- 
*  nesseth,  that  in  consideration  of  the  premises,  and  of  the  said  sum  of 

sixty 'two  pounds  ten  shillings,  we  do  for  ourselves,  and  all  of  us,  covenant 
and  agree  with  the  said  William  Jackson,  his  executors,  administrators, 
and  assigns,  that  the  capital  stock  and  the  funds  of  the  said  company 
shall,  according  to  the  provisions  of  the  deed  of  settlement  of  the  said 
Company,  and  the  resolutions  entered  into  at  two  extraordinary  general 
courts  of  the  said  Company,  held  on  the  29th'  day  of  August,  and  the 
20th  day  of  September,  1827,  be  subject  and  liable  to  make  good,  and 
shall  be  applied  to  pay  and  make  good  all  such  damages  hereinafter  ex- 
pressed as  may  happen  to  the  subject  matter  of  this  policy,  and  may  at- 
tach to  this  policy  in  respect  of  the  sum  of  five  thousand  pounds  assured, 
which  assurance  is  hereby  declared  to  be  upon 


V250  V250  hhds,  of  sugar,  valued  at  20/.  each,  average  payable  upon  each  ten 

hhds.foUowing  landing  numbers,  the  same  as  if  separately  insured,  laden, 
or  to  be  laden  on  board,  the  ship  or  vessel  called  the  Nelly,  whereof 
^  Richard  Jones  is  at  present  master,  or  whoever  else  shall  go  for  roaster  in 
the  said  ship  or  vessel,  lost,  or  not  lost,  at  and  from  Grenada  to  London, 
^including  the  risk  of  craft  to  and  from  the  vessel,  warranted  to  sail  on  or 
before  the  Ut  of  August,  1831.    And  we  do  covenant  and  agree,  that  the 
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•Moranoe  aforesaid  shall  cotofbence  upon  the  said  ship,  at  and  from 
Ortnada,  until  she  hath  moored  at  anchor  twentjofoor  hosrs  in  good 
safety  ;  and  npon  the  freight,  and  goods  or  merehandise  on  board,  from 
the  loading  of  the  said  goods  or  merchandise  on  board  the  said  ship  or 
teasel  at  Orenada  aforesaid,  and  iiBtU  the  said  goods  or  merchandise  be 
discharged,  and  safely  landed  at  And  that  It  shall  be  lawful 

for  the  said  sliip  or  vessel  to  proce^  and  sail  to,  and  toiicbi  and  stay  at 
any  ports  or  places  whatsoeTer,  in  the  couiao  of  her  said  voyage,  for  all 
necessary  purposes ;  without  prejudice  to  this  assurance. 
[Then  follow  the  enumeration  of  the  ilsks,  and  the  powct  to  the  assured  as 
in  the  former  precedent,  itrith  some  slight  substitutions, — the  memorandoni 
against  parlicnlar  average  which  is  here  introduced  into  the  body  of  the  po- 
licy— and,  lastly,  a  elanae  or  proviso  charguig  the  liability  on  the  capital 
stock  of  the  Company,  and  limiting  the  responsibility  of  each  indivldiial  pro- 
prietor to  the  amount  of  his  sharoe«] 

In  witness  whereof,  we  have  bereanto  set'^ntt  hoods  and  seaU  in  Lon- 
don, the  10th  day  of  July,  1831. 
Sealed  and  delivered  in  i 

the  presence  of       >  £«  F. 

A.B.    (L.S.) 
CD*    (L.8.y 

l)iscarding  the  formal  differences  of  these  two  precedents, 
we  discover  the  essential  parts  of  the  policy  to  be,— J.  The 
designation  of  the  party  effecting  the  insurance;  2.  The  spe- 
cification of  the  thing  insured  $  3.  The  amount  covered,  and 
the  declaration  of  value ;  4.  The  statement  of  the  voyage, 
and  the  commencement  and  termination  of  the  risk,  5.  The 
^uuneration  of  the  perils  insured  against ;  6.  The  qualifica- 
tion of^the  risk  by  the  memorandum  or  proviso  as  to  par^ 
ticular  goods ;  7.  The  amount  of  premium,  and  the  acknow- 
ledgement of  the  receipt ;  8.  The  date  and  subscription;  and, 
9*  The  stamp,^  Each  of  these  particulars  it  will  be  neces- 
sary to  consider  in  detail ;  but  it  may  be  convenient  first  to 

^  The  forms  adopted  by  the  Iloyal  Exchange,  London  Assurance,  and  Alliance 
Marine  Companies  more  nearly  resemble  the  former  of  the  two  precedents  above 
given.  It  is  thought  unnecessary  therefore,  to  set  theih  forth.  A  company  of  more 
recent  origin,  under  the  name  of  the  Marine  Insurance  Company,  has  introduced 
into  its  policies  some  judicious  clauses,  of  whi^h  we  shall  have  occasion  to  take 
notice  hereafter.  The  forms  in  use  at  Marseilles,  Nantes,  and  Bordeaux  are  given 
in  the  Treatise  of  Emerigon,  ch.  ii.  s«  3 ;  and  reference  is  there  also  made  to  those 
used  at  Anoona,  Genoa,  Rouen,  Antwerp,  and  Hamburgh. 

'  Substantially,  this  enumeration  corresponds  with  the  requisites  enumerated  in 
the  Ordon.  de  la  Marine,  Art.  3,  which  is  itself  taken  from  La  Guidon.  Nearly  the 
sameiitords  are  followed  in  the  Code  de  Com.  Art.  35S. 
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advert  to  the  priociple  of  constraotion  which  governs  the  in* 
Btrumetit  as  a  whole. 

'^  The  same  rule  of  construction  "  (we  quote  from  an  admi- 
rable judgment  of  Lord  EUenborongh^)  **  which  applies  to  all 
other  instruments^  applies  equally  to  this  instrument  of  a 
policy  of  insurance;  yi2.  that  it  is  to  be  construed  according  to 
its  sense  and  meaning,  as  collected  in  the  first  place  from  the 
terms  used  in  it  i  which  terms  themselves  are  to  be  Under* 
stood  in  their  plain,  ordinary,  and  popular  sense,  unless  they 
have  generally,  in  respect  to  the  subject  matter,  as  by  tbe 
known  usage  of  trade,  or  the  like,  acquired  a  peculiar  sense 
distinct  from  the  popular  sense  of  the  same  words ;  or,  unless 
the  conte&t  evidently  points  out  that  they  must,  in  the  par- 
ticular instance,  and  in  order  to  effectuate  the  immediate  in« 
tention  of  the  parties  to  that  contract,  be  understood  in  some 
other  special  and  peculiar  sense*  The  only  difference  between 
policies  of  assurance  and  other  instruments  in  this  respect  is, 
that  the  greater  part  of  the  printed  language  of  tbem^  being 
invariable  and  uniform,  has  acquired,  from  use  and  practice, 
a  known  and  definite  meaning,  and  that  the  words  superadded 
in  writing  (subject,  indeed,  always  to  be  governed  in  pmnt  of 
construction  by  the  language  and  terms  with  which  they  are 
accompanied)  are  entitled,  nevertheless^  if  there  should  be 
any  reasonable  doubt  upon  the  sense  and  meaning  of  the 
whole,  to  have  a  greater  effect  attributed  to  them  than  to  the 
printed  Words,  inasmuch  as  the  written  words  are  the  im- 
mediate language  and  terms  selected  by  the  parties  themselves 
for  the  expression,  of  their  meaning,  and  the  printed  words  are 
a  general  formula,  adapted  equally  to  their  case  and  that  of 
all  other  contracting  parties  upon  similar  occasions  and  sub- 
ects/'2 

The  rules  of  construction  generally  having  been  already 
given  in  a  former  number  of  this  series,  need  not  be  here  re- 
peated. To  one  point  alone  it  may  be  necessary  to  direct 
attention.  It  is  a  received  notion,  that  the  primary  and  ap- 
parent signification  of  words  may  be  controlled^  and  a  narrower 

^  In  Robertson  v.  French,  4  Bast,  lS5. 

«  See  this  well  illustrated  in  the  case  of  Leatble^  v.  Hunter,  (in  error,)  7  Bing. 
517,  hereafter  cited.  And  as  to  the  construction  generally  see  Emerigon,  ch.  ii. 
Sec.  3,  7. 
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or  more  enlarged  effect  communicated  to  .them  by  evidence  of 
usage.     But  this  proposition^  though  in  itself  true,  seems  to 
to  have  been  received  with  too  little  qualification,  or,  at  all 
events,  in  its  application  at  one  time  to  have  been  pressed  to 
an  unreasonable  extent.  The  p^sent  inclination  of  the  Courts, 
is  to  confine  it  within  stricter  ahd  more  legitimate  bounds ;  and 
it  must  now  be  taken  with  the  following  limitations: — 1.  Usage 
is  not  admissible  for  introducing  qualifications  and  conditions 
inconsistent  ynth  the  language  and  general  import  of  the  con- 
tract ;  nor,  2.  To  control  a  positive  rule  or  principle  of  law. 
3.  It  must  either  be  a  usage  known  and  received  among  mer- 
chajits  generally ;  or,  if  set  up  as  the  usage  of  a  particular 
body  or  trade,  it  must  appear  by  evidence  that  the  party  to  be 
affected  by  it  had,  or  from  the  course  of  his  dealings,  may  be 
fairly  presumed  to  have  had,  cognizance  of  its   existence.^ 
We  have  thought  it  right  to  advert  to  this  point  particularly, 
because  it  is  in  insurance  cases,  more  especially,  that  the  lati- 
tudinarian  error  which  we  have  noticed  seems  to  have  been 
prevalent.     There  was  indeed  a  time  (nor  is  it  quite  certain 
that  we  are  justified  even  yet  in  using  the  past  tense),  when 
the  Courts  strained  their  ingenuity  to  uphold  the  claim  of  the 
assured  against  objections  of  the  underwriter ;  though  on  what 
sound  principle  a  different  rule,  or  measure  of  interpretation, 
should  be  applied  to  a  contract  of  insurance^  than  to  any  other 
contract,  it  is  not  perhaps  easy  to  discover.  ^ 

But  to  proceed  with  our  analysis  of  the  policy^  and, 

1,  As  to  the  name  and  description  of  the  party  insured: 

Anciently,  it  seems,   it   was  neither  requisite  nor  usual  to 

insert  the  name  of  the  person  by  or  for  whom  the  policy  was 

effected.     But  the  mischiefs  and  inconvenience  to  which  the 

>  See  Gabay  v.  Lloyd,  3  B.  &  C.  793 ;  and  the  remarks  of  Lord  Eldon  in  Ad- 
derson  v.  Pilcfaer,  3  Bos.  &  P.  168.  See  also  Bartlett  v.  Pentland,  10  B.  &  C 
770,  per  Lord  Tenterden. 

'  This  remark  applies  particularly  to  Lord  Mansfield  and  -Mr.  Justice  Bulier. 
Lord  Ellenborough  expressed,  in  one  case,  his  regret  "  that  these  apices  juris  were 
relied  upon ;"  declaring  «*  that  the  Court,  who  were  bound  to  pronounce  upon 
themi  had  no  pleasure  in  disappointing  the  expectations  of  parties  suing :"  but  at 
the  same  time,  with  his  habitual  self-control  and  masculine  sense,  he  added,  that 
"  the  certainty  ofihelaw  was  of  infinitely  more  importance  than  any  consideration 
Of  individual  inconvenience."     1  M.  &  S.  304. 
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practice  of  issuing  policies  in  blank  gave  rise,  and  which  in 
France  and  Oenoa  had  been  early  remedied  by  special  ordi- 
nancesy  ^  were  at  length  met  in  this  country  also  by  a  statute 
passed  in  1785.  ^  The  provisions  of  this  act  (25  Geo.  III.  c.  44), 
having  however  been  found  too  stringent,  *  it  was  soon  after- 
wards repealed,  and  other  provisions,  directed  to  the  same  ob- 
ject, were  substituted  in  its  stead.  This  later  act,  (28  Geo.  III. 
c.  56,)  which  is  still  in  force,  enacts,  that  "  it  shall  not  be 
lawful,  from  and  after  the  passing  of  that  act,  for  any  person  or 
persons,  to  make  or  effect,  or  cause  to  be  made  or  effected, 
any  policy  of  assurance  on  any  ship  or  vessel,  or  upon  any 
goods,  merchandizes,  effects,  or  other  property  whatsoever, 
without  first  inserting,  or  causing  to  be  inserted,  in  such  policy, 
the  name  or  names,  or  usual  style  of  the  firm  and  dealing  of 
one  or  more  of  the  persons  interested  in  such  assurance ;  or 
without,  instead  thereof,  first  inserting  the  name  or  names  of 
the  usual  style  and  firm  of  dealing  of  the  consignor  or  con- 
signors, consignee  or  consignees,  of  the  goods  or  property  so 
to  be  insured  ;  or  the  name  or  names,  or  the  usual  style  and 
firm  of  dealing,  of  the  person  or  persons  residing  in  Great  Bri- 

>  The  law  of  roost,  if  not  all  foreign  states,  now  requires  the  designation.  See 
the  Ordon.  Art.  3 ;  Code  de  Com.  33f ;  Emerigon,  ch.  2,  s.  3. 

'  The  preamble  of  the  act  recites/  "  that  it  hath  been  found  by  experience,  that 
the  making  or  effecting  of  insnrance  on  ships  or  vessels,  and  on  goods,  merchan- 
dizes and  effects  in  blank,  and  wiUioot  specifying  therein  the  name  or  names  of  any 
person  or  persons  for  whose  use  and  benefit,  or  on  whose  account,  such  insurances 
are  made  and  effected,  have  been  in  many  respects  mischievous,  and  productive 
of  great  inconveniences."  "  Many  objections,"  says  Mr.  Justice  Bullcr  (1  Bos.  & 
P.  352,)  **  were  made  by  the  merchants,  that  policies  in  their  frame  were  so  loose 
and  incorrect,  that  an  underwriter  had  no  opportunity  of  knowing  tlie  nature  of  the 
thing  insured,  or  who  were  the  persons  for  whom  lie  assured.  I  remember  it  was 
the  conversation  both  in  Westminster  Hall  and  out  of  that  place,  that  the  under- 
writers wanted  to  know  the  name  of  somebody  concerned,  though  it  was  not  so 
material  who  that  person  should  be.  And  why  was  tliis  ?  It  was  because,  though 
they  might  not  know  the  name  of  the  principal,  yet  if  they  were  in  possession  of  the 
name  of  the  person  who  brought  forward  the  policy,  they  might  have  some  confi- 
dence that  if  that  person  were  a  merchant  of  character,  or  a  respectable  broker, 
]ie  would  not  be  engaged  in  a  dishonest  transaction ;  such  as  I  remember  to  have 
been  not  unfrequent  in  the  course  of  the  last  war ;  viz.  the  insurance  of  ships  and 
cargoes  which  were  only  carried  out  for  the  purpose  of  being  sunk." 

3  See  the  preamble  to  28  Geo*  III.  c.  56.  The  principal  objection  was,  that  the 
former  required  that  agents  effecting  policies  should  be  described  as  agents  ;  and 
questions  arose  whether  the  descriptions  were  sufficient,  and  in  some  cases,  from 
mere  inadvertence,  the  benefit  of  the  policies  was  lost. 
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tain  who  shall  receive  the  order  for,  and  effect  euch  policy,  or 
of  the  person  or  persons  who  shall  give  the  order  or  directions 
to  the  agent  or  agents  immediately  employed  to  negociate  or 
effect  such  policy.'*  The  statute  further  declares,  ^'  That  every 
policy  made  or  underwrote  contrary  to  the  true  intent  and 
meaning  of  that  act,  shall  be  null  and  void  to  all  intents  and 
purposes/' 

Five  descriptions  of  peracms  are  here  indics^ted ;  the  party 
beneficially  interested — the  consignor — ^the  consignee — ^the 
person  receiving — and  the  person  giving,  the  onier  to  insure. 
Within  one  of  these  the  party  ejecting  the  insunince  must 
fall ;  but  the  particular  designation  need  not  appear  upon  the 
policy,  nor  has  the  act  in  other  respects  received  a  strict  con- 
struction. Thus,  the  name  of  the  insurance  broker  employed 
by  the  correspondent  of  the  principal  in  England  to  effect  tiie 
poUcy,  or  the  name  of  the  correspondent  so  employing  him,  is 
held  to  satisfy  the  requisition,  the  one  as  that  of  the  person  re- 
ceiving, the  other  as  that  of  the  person  giving,  the  oilier.  ^  It 
was  even  intimated  by  Mr.  Justice  BuUer,  that  a  subsequent 
adoption  by  the  principal  would  be  sufficient,  on  the  l^^l  prin- 
ciple that  a  ratification  is  equivalent  to  a  previous  order.®  Lord 
EUenborougfa,  however,  demurred,  not  without  reason,  to  this 
proposition;  as  inconsistent  with  the  language,  and  defeating 
the  intention,  of  the  statute.  ^ 

The  act  Auither  requires  that  the  style,  as  well  as  the  name, 
of  the  party  dealing  shall  be  given ;  but  in  this  particular, 
also,  a  very  loose  compliance  seems  to  have  been  tolerated. 
For  in  a  case  where  the  order  to  insure  was  given  to  the  house 
of  Oray,  Wilson,  and  Co.  of  London,  and  the  insurance  was 
effected  by  that  of  Gray  and  Co.,  of  Liverpool,  Loixi  Ellen- 
borough  held  that  it  was  enough  if  the  two  houses  were  so 
connected  as  to  have  even  a  single  member  in  common.  ^  And 
in  another  case,  in  which  the  plaintiffs  were  designated  in  the 
policy  thus :  "  The  Trustees  of  Messrs.  Keighley,  Ferguson 
and  Co.,"  and  were  so  in  fact,  the  same  learned  judge  ruled 
that  the  description  was  sufficient,  on  the  ground  that  it  might 

1  Wolff  ▼.  Honieastie,  1  Bos.  k  P.  316 ;  Bell  ▼.  Oilson,  t  B.  &  P.  345. 
<  1  B.  &  P.  3«S. 
*  Bell  y.  Janson,  1 M.  &  S.  903. 
.  *  Pickson  V.  Lodge,  1  Staik.  N.  P.  C.  St $. 
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be  considered  as  being  for  that  purpose  their  usual  style  and 
firm  of  dealing.'! 

The  ordinary  form  of  describing  the  party  effecting  the  po- 
licy, is  that  which  is  adopted  in  the  precedents  above  set  forth ; 
nor  in  framing  a  declaration  upon  such  a  policy,  is  it  neces- 
sary to  aver  that  the  requisites  of  the  statute  have  been  com- 
plied with.  ^  The  proof,  however,  cannot  be  dispensed  with, 
and  if  the  statement  have  been  introduced,  though  super- 
fluoudy,  into  the  declaration,  the  proof  must  correspond  with 
the  descripticm  there  given.  ^ 

2.  The  subject  insured,  we  have  already  seen, is  either  ship, 
goods,  freight,  profits,  pr  loans  on  bottomry,  or  respondentia. 
The  insurance  oa  ship  is  expressed  by  the  words,  '^  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boats  and 
other  furniture  of  and  in  the  good  ship  or  vessel  called  the 

,  whereof is  master,"  &c.    But  as  printed  words 

are  also  added  applicable  to  goods,  it  is  usual  to  declare  spe- 
eially,  in  another  part  of  the  policy,  to  what  particular  sub* 
ject  the  insurance  is  intended  to  apply.  The  word  "  furniture," 
in  the  above  catalogue,  is  understood  as  comprehending  all 
se^stores,  and  among  these  provisions  for  Uie  crew.  ^  But 
none  of  theg^ieral  expressions  is  sufficient  to  cover  the  tackle 
or  fi«hing«8tores  used  in  a  whaling  voyage,  which  must  be  in* 
sured  specifically,  either  by  the  name  of  fishing-stores,  or  by 
a  policy  on  outfit.  ^  In  a  policy  on  goods,  the  general  form 
is,  ^'  upon  any  kind  of  goods  and  merchandizes  whatsoever, 
laden  or  to  be  laden,  on  board  the  good  ship  or  vessel  called 
-•'— ,  whereof,  &c."  But  here  also  the  subject,  if  the  insur- 
ance is  afterwards  declared,  as  ^^  on  goods  valued  at,"  &c«  or 
as  in  the  second  of  the  two  precedents  before  given,  on  goods 
specified  and  described  ;  or,  if  the  particular  cargo  be  un- 
known or  uncertain,  the  insurance  maybe  effected  "  on  goods 
as  may  be  hereafter  declared,"  or  ^^  as  interest  may  hereafter 

>  Hjbbert  ▼.  MarftiD,  1  Campb.  538. 

3  MeUisb  ▼•  Bell,  15  East,  4 ;  Bell  v.  Janson,  1  M.  &  S,  204. 

3  Bell  ▼.  Jan«oa,  t  M.  &  S.  901.  At  present,  it  is  conceived,  a  variance  of  this 
kind  might  be  amended  by  tbe  judge  at  Nisi  Frius.  As  to  the  kind  and  degree  o£ 
evidence  whicb  lias  been  deemed  sofficient,  se6,  besides  the  case  jost  cited, 
Areaugeio  v.  Tbompson,  2  Campb*  260 )  Pickson  v.  Lodge,  I  Stark,  N.  P.  C.  226, 

*  Broogh  V.  Whitmore,  4T.  R.S06. 

<»  Hotkins  ▼.  PickersgUl,  F«rk«  97 ',  Harib,  477  -,  and  see  8  gast,  $7S, 
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appear/'  and  the  declaration  may  be  made  at  any  time  before 
a  losB^  by  a  memorandum  or  indorsement  on  the  policy.  The 
object  and  effect  of  a  particular  specification  of  the  goods, 
whether  made  at  the  time  or  by  a  subsequent  declaration^  is 
of  course  to  confine  the  policy  to  the  goods  so  specified, 
which  might  otherwise  be  affected  by  circumstances  proper  to 
other  goods  on  board,  with  which  the  assured  may  have 
no  concern.  The  general  term  "  goods"  is  used  synonymously 
with  ^'  merchandize/'  and  is  applicable  only  to  such  of  the 
effects  on  board  as  may  fairly  be  considered  part  of  the  mer- 
chantable cargo.  By  this  definition,  cloaths,  money,  provi- 
sions and  the  like,  which  are  on  board  not  for  traffic,  but  for 
use,  are  excluded  :^  so  likewise  are  goods  on  deck,  these  not 
being  regarded  as  part  of  the  regular  cargo,  unless  of  a  kind 
usually  and  properly  so  stowed.*  But  under  the  term 
"  goods,"  any  interest  is  protected  which  immediately  and 
directly  issues  out  of  the  goods  themselves,  without  fiir- 
ther  and  more  particular  designation  of  the  interest  itself. 
Thus  the  prospective  interest  of  a  factor  in  goods  consigned  to 
him,  upon  which,  if  safely  brought  to  hand,  he  would 
have  a  lien  for  the  repayment  of  his  charges,  has  been  held  to 
be  sufficiently  protected  by  a  policy  on  goods  generally ;!  and 
a  still  more  striking  illustration  of  the  rule  has  been  afforded 
in  a  recent  and  somewhat  singular  case. 

An  insurance  was  effected  for  twelve  calendar  months  in 
the  following  terms ^  "  By  canal  navigation  boats  at  work 
between  London,  Wolverhampton,  Birmingham,  &c.  back* 
wards  and  forwards,  and  in  any  rotation,  upon  goods,  and 
upon  the  body,  tackle,  &c.  on  thirty  boats,  as  per  maigin  of 
the  policy/'      The  assured  were  the  proprietors  of  the  boats, 

}  Ross  y.  Thwaites,  Park,  Ins.  26  ;  Backhouse  y.  Kipley,  ib, 
^  Da  Costa  y.  Edmunds,  4  Campb.  The  goods  in  that  case  were  carboys  of 
vitriol.  It  is  said  that,  according  to  the  law  of  France,  the  proceeds  of  the  goods, 
whether  in  specie  or  other  goods,  obtained  in  the  course  of  the  voyage,  are  equally 
protected  with  the  original  goods ;  Valin,  Com.  sar  Art  27  ;  Pothier,  63 ;  Eneri- 
gon,  9,  SB  ;  but  in  this  country  it  is  usual  to  provide  for  such  a  case  by  special 
words,  as  in  Winter  v.  Haldimand,  2  B.  &  Ad.  649,  the  insurance  was  declared 
*'  on  specie  and  th^  same,  or  the  returns  thereof,  as  interest  might  appear,  in  any 
description  of  mercliandize ;"  and,  it  is  apprehended,  that  without  such  words, 
or  an  exp^ress  power  to  sell,  barter,  and  exchange,  as  in  Rickman  v.  Carstairs,  o  B. 
&  Ad.  6^1,  substituted  property  would  not  be  protected. 

'  Ciodio  V.  London  Assurance  Company,  1   Burr,  489 ;   Glovef  v.  Black,  S 
Burr.  1401. 
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and  the  object  of  the  policy  on  goods  was  to  protect  the  assured, 
as  carriers,  against  their  liability  to  the  owners  of  the  goods 
for  loss  or  damage  in  the  conveyance.  Of  several  objections 
taken  at  the  trial,  one  was,  that  the  interest  which  it  was  in- 
tended to  protect  was  not  truly  described,  and  was  not  covered 
by  a  policy  on  goodfi  generally,  the  primaiy  import  of  which 
would  certainly  be,  not  the  interest  of  the  carrier  arising  out 
of  his  liability  as  an  insurer,  but  the  interest  of  the  shipper  in 
respect  of  the  risk  of  accidents,  for  which  the  carrier  would  not 
be  responsible.  The  Court  however  held,  that  though  the 
subject  of  the  insurance  might  have  been  more  aptly  and  pre- 
cisely set  forth,  yet,  as  the  carrier  had  a  direct  interest  in  the 
goods  themselves,  by  reason  of  his  undertaking  to  convey 
them  safely,  the  designation  was  sufficient.  ^ 

But  interests  connected  collaterally  only  with  the  goods  on 
board,  such  as  payments  to  the  master  in  the  course  of  the 
voyage,  whether  in  respect  of  freight,  or  as  loans  for  disburse- 
ments*— the  value  of  the  carriage  of  goods  to  be  conveyed  in  the 
merchant's  own  vessel' — respondentia  securities*  and  the  like, 
however  immediately  affected  by  the  safety  of  the  goods,  are 
not  comprehended  under  the  general  words,  but  must  be  in- 
sured by  a  specific  designation  in  the  policy.^  Whether. a 
payment  made  under  the  name  of  freight  on  the  shipment  of 
the  goods  can  be  recovered  under  a  policy  on  goods  generally, 
is  a  question  left  in  some  degree  of  doubt  f  but,  certainly,  the 
safer  and  more  prudent  course  would  be  to  particularize  such 
an  interest  by  apt  words  of  description.     When  the  goods  are 

>  Crowley  v.  Cohen,  3  B.  &  Ad.  488.  The  learned  counsel  for  the  underwriters, 
than  whom  no  roan  better  understands  Insurance  Law,  rightly  described  this  as  a 
sort  of  re-insurance.  It  is  evident  such  a  case  could  not  occur  in  strictly  maritime 
risks,  because  the  carrier  by  sea  is  not  an  insurer. 

'  Winter  v.  Haldimand,  2  B.&  Ad.  649. 

3  See  Flint  v.  Flemyng,  1  B.  &  Ad.  45 ;  L.  &  W.  257. 

*  Glorer  v.  Black,  3  Burr.  1401. 

^  The  case  of  Gregory  ▼.  Christie,  Park,  Ins.  14,  in  which  a  policy  effected  on 
behalf  of  a  captain  in  the  East  India  trade,  on  "  goods,  specie,  and  effects,"  was 
held  sufficient  to  cover  money  expended  by  the  captain  in  the  coarse  of  the  voyage, 
and  for  which  he  charged  respondentia  interest,  was  decided  on  the  ground  of  an 
express  usage  proved.  It  may  be  doubted  whether  any  such  usage  was  admis- 
sible, but  at  all  events  the  case  furnishes  no  exception  to  the  rule  laid  down  in  the 
text. 

•  Winter  v.  Haldimand,  «  B.  &  Ad.  659. 
VOL.  XVIII.  Y 
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specifically  designated  in  the  policy,  it  seems  scarcely  neces- 
sary to  say,  that  no  goods  are  protected  which  do  not  corre- 
spond with  that  designation.^ 

Reverting  to  the  formulee^  it  will  be  seen  that  the  name  of 
the  ship  is  given ;  and  this  is  manifestly  an  import^t  item  of 
the  policy,  for  whfitever  be  the  subject  of  the  insurance  the 
risk  attaches  on  a  particular  bottom.^    It  follows,  that  when 
thus  designated  by  name,  no  other  vessel  can  be  substituted 
as  itself  the  immediate  subject  of  insurance,  nor  where  the 
policy  is  on  goods  to  be  carried  in  it,  can  the  vessel  be 
changed,  except  in  the  single  case  of  a  transhipment  r^idered 
.    necessary  by  stress  of  weather,  or  other  inevitable  accident.^ 
But  a  mere  misdescription  of  the  nau^e  will  not  vitiate  the 
policy  where  there  was  no  intention  to  mislead,  an(l  no  detri- 
ment in  fact  sustained  by  the  underwriter.^    And  the  case 
indeed  is  expressly  provided  against  by  the  qualifying  words 
in  the  policy,  ^*  or  by  whatever  name  or  names  the  same  shall 

>  Langhom  Tr  Colqgfin,  4  Taunt.  333  j  Hiinier  v.  Prinsep,  Marth.  la».  316. 

'  Of  thU  Ppthier  gives  the  following  illa^tration.  (Traite  sur  le  Contrat  d'Assar- 
ance,  68.)  "  11  est  dit  par  la  police  d'assurance,  que  les  ossureurs  m'ont  assur^  cer- 
taines  inarchandises  de  valeur  de  15,000  liv.  qui  devoient  kUe  chaFg^  sur  ie 
▼aisseau  1$  Su  Joseph  ;  plus  d^aotret  marchaudisps  de  pareiile  ¥^lear  de  t5,000  Ur. 
qqi  d^voi^qt  ^|re  cbarg^es  ^up  le  vaiiyean  1$  Triton ;  pl^f  d'autres  roarcbandises  de 
pi^reille  viileur  qql  devoient  £tre  charg6es  sur  le  vaisseau  la  Syrene ;  toates  ies- 
quelles  ^oronaes  montent  a  celle  de  45,000  liv.  Si  ces  marchandises  ont  ^t^  tootes 
charg^es  sur  le  vaisseau  le  St,  Joseph,  les  assareurs  ne  coureiit  pas  ies  risques  de  la 
somnie  eiUiera  de  45,Q0Q  liv.  quMlf  ont  asfpri^ :  ilf  i^e  pgurent  lef  rjsques  que  dc 
ceMe  de  15,Q00  lif .  yakur  des  quircbandises  gqj  devoipn^  atfy  terqes  de  la  police 
d'assurance  Itre  charg6es  sur  le  St.  Joseph,  sux  lequel  elles  ont  6t^  charg^es  et  a 
regard  desquelljBs  on  ne  s'est  pas  6cart6  de  ce  qui  6toit  port6  par  la  police." 

^  On  thjs  point  roost  of  the  foreign  codes  and  writers  on  roarittnoe  law  are  agreed. 
On  the  one  \iand,  however,  Roccus,  and  one  or  two  others,  express  a  doubt  whether 
in  any  case  the  underwriters  would  be  discharged  unless  the' substituted  ship  were 
worse  than  the  original ;  and,  on  the  other  hand,  Molloy  maintained,  that  the  name 
of  the  ship  was  a  warranty,  and,  consequently,  that  nothing  could  sanction  a  sub- 
stitution. Emerigon  opposes  the  former  notion,  which,  indeed,  is  inconsistent  with 
the  nature  of  the  contract,  and  would  let  in  a  very  dangerous  laxity.  (See  the 
Traits  des  AssuranceSytom.  i.  p.  4S4)  ;  and  the  latter  is  obviously  too  rigid  a  con- 
struction. The  point,  indeed,  has  been  expressly  decided  otherwise,  for  in  Plan- 
tamour  v.  Staples  (Marsh.  Ins.  164)  it  was  held,  that  upon  goods  which  had  been 
twice  of  necessity  transhipped,  the  risk  nevertheless  continued  to  attach,  and  this  is 
now  the  universally  received  understanding. 

*  Hall  V.  Moliiieux,  6  East,  385  ;  Le  Mesurier  v.  Vaughan,  6  East,  S8f .  See  on 
this  subject  an  interesting  case  reported  by  Emerigon,  together  with  an  opinion 
given  by  himself  on  the  case,  cb,  6,  s.  1;  see  also  s.  9. 
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be  called."  The  same  observation  applies  to  the  name  of  the 
master,  which  is  also  usually  given  with  a  like  qualification — 

as,  **  whereof is  master,  or  whoever  else  shall  go  for 

master  in  the  same," — ^for  the  name  is  not  in  either  case  con- 
sidered as  a  warranty,  but  rather  as  a  mark  of  identity.  Btill, 
as  personal  confidence  in  the  master  named  may  have  in- 
fluenced the  calculations  of  the  underwriter,  the  change  must 
not  be  wantonly  made ;  and  there  can  be  no  doubt  that  if  an 
intention  to  mislead  could  be  fairly  surmised,  the  substitution 
of  another  master  would  invalidate  the  policy.^ 

But  though  when  the  vessel  is  named  the  risk  attaches 
solely  and  specifically  on  that  bottom,  yet  in  the  policy  it  is 
not  necessary  to  confine  the  adventure  to  a  particular  ship. 
It  frequently.  Indeed,  happens  that  the  party  effecting  the  in- 
surance has  no  certain  information  in  what  vessel  the  expected 
cargo  will  be  dispatched,  and  it  has  long  been  a  settled  rule 
on  the  Continent  as  well  as  in  England,  that  in  such  cases 
the  insurance  may  be  made  in  guovis,^  or  as  it  is  usually  ex- 
pressed with  us,  "  on  ship  or  ships."  Thus  in  one  case  the 
policy  was  *^  at  and  from  Grenada  to  Liverpool  on  ^ny  kind  . 
of  goods  as  interest  should  appear  in  ship  or  ships  on  account 
of  Friedland  Sf*  Righy  ;'*^  in  another,  ^^  on  goods  by  the  ship 
Albion,  Bolivar,  Java  Packet  and  Blora,  all  or  any,  at  and 
from,  &c.  :*"  and  the  validity  of  such  insurances  was  con- 
sidered, even  in  the  earlier  cases,  to  be  beyond  dispute.  It  is, 
however,  understood  that  the  party  effecting  a  poli.cy  in  such 
terms  is  really  ignorant  of  the  vessel  by  which  the  goods  are 
to  be  sent,  and  it  seems  to  follow,  that  if,  at  that  time,  he 
knew  or  might  have  known,  the  policy  might  be  avoided  on  the 
ground  of  misrepresentation.^  The  ordinary  practice  is  to 
declare  the  vessel  as  soon  as  advices  are  received. 

For  an  insurance  on  freight,  profits,  bottomry,  or  respon- 

'  SmerigoD,  cb.  a,  s.  1,9, 3.  It  19  laid  down  by  tbe  same  writeri^tbat  the  kind  and 
qaaJitjr  of  vessel  must  ii]»p  be  truly  desc|ribed  in  the  pplicy,  as  ship,  brig,  &c. ;  and, 
certainly,  if  the  vessel  be  a  privateer,  or  letter  of  marque,  the  fact  should  so  appei^r 
in  the  policy  ;  but  it  is  conceived  that  generally  it  is  not  necessary  to  describe  tbe 
ship  with  particularity.    The  words  '*  ship  or  vessel" are  jninttd  in  the  formulae. 

'  Emerigon,  ch.  3,  s.  8. 

3  Kewley  v,  Ryan,  2  H.  Bl.  343. 

*  J^athley  v.  Hunter,  7  Bingh.  517. 

*  See  Lynch  v.  Hamilton,  3  Taunt.  37;  Lynch  v.  Durnsford,  14  East,  494. 
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dentia  specifically^  the  ordinary  forms   are  singularly  ill- 
adaptedy  interests  of  this  nature  not  having  been  originally 
contemplated  as  legitimate  subjects  of  insurance.     In  these 
cases^  therefore,  the  ordinary  method  is  to  leave  the  general 
words  in  the  body  of  the  instrument  untouched^  and  to  declare 
by  a  memorandum  in  the  margin,  or  at  the  foot,  the  real  in- 
terest which  it  is  intended  to  cover, — a  clumsy  and  inartificial 
contrivance,  the  effect  of  which,  however,  is  now^so  well  un- 
derstood that,  practically,  no  inconvenience  results  from  it. 
The  rule  of  construction  as  to  marginal  qualifications  of  the 
policy  was  thus    clearly  stated  by  Lord  EUenborough,   in 
the  case  to  which  we  have  before  referred.^    "  Where  the 
word  '  ship '  is  written  in  the  margin  of  the  policy,  or  *  freight,' 
or  '  goods :'  in  such  cases  the  general  terms  of  the  policy,  ap- 
plicable to  other  subjects  besides  the  particular  one  mentioned 
in  the  margin,  are  thereby  considered  as  narrowed  in  point  of 
construction  to  that  one.     And  this  is  done  in  cases  where 
the  subject  meant  to  be  insured  is  still  more  remote  from 
'  ship  and   goods,'  the    only  subjects   of  insurance  in  the 
printed  policy:  viz.  where  the  object  of  insurance,  as  declared 
by  the  marginal  memorandum,  is  money  lent  on  bottomree 
or  respondentia,  or  the  like  ;  the  meaning  of  which  marginal 
memorandum  may  be  translated  thus  : — We  mean  to  insure 
the  subject  so  named,  *  freight,'  for  instance,  arising  and  ac- 
cruing during  the  limits  of  the  voyage  within  described,  from 
the  carriage  of  goods  on  board  the  ship  within  mentioned, 
against  the  perils  within  enumerated,  and  upon  the  premium 
herein  specified  :  in  other  words,  we  adopt  the  general  lan- 
guage of  the  policy,  as  far  as  it  may  serve  to  effectuate  this 
object,  and  no  further. "^ 

3.  It  will  be  seen,  on  reference  to  the  forms,  that  a  sum  is 
stated  in  each  policy  as  the  amount  to  be  protected  by  the 
insurance.  In  the  first  of  the  two,  the  interest  of  the  assured 
is  declared  to  be,  "by  agreement  between  him  and  the  assurers, 
valued  at  2000/.,  on  the  ship  valued  at  2000/."  In  the  other, 
the  sum  insured  is  5000Z.,  and  the  interest  is  declared  upon 

*  Robertson  v.  French,  4  East,  140. 

'See  some  very  sensible  observations  on  the  conflict  of  the  printed  and 
written  words  in  Emerigon,  ch,  2,  s.  S.  See  also  the  argument  in  Leatblej  r. 
Hunter,  7  Bing.6l7. 
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"  260  hhds.  of  sugar,  valued  at  201.  each.**  But  in  many,  per- 
haps the  greater  number  of  policies,  though  a  specific  sum  is 
stated  as  the  limit  of  the  insurance,  the  value  of  the  particular 
subject  insured  is  not  declared  in  the  body  of  the  instrument, 
but  is  left  to  be  ascertained,  in  case  of  loss,  by  the  ordinary 
methods  of  proof.  Policies  in  the  form  first  described  are 
called  valued  policies ;  when  the  value  is  left  undetermined, 
the  policy  is  said  to  be  an  open  one.  The  effect  of  this  defi- 
nite and  ascertained  statement  of  value,  which  may  be  made 
in  any  form,  so  that  it  distinctly  appear  to  be  a  valuation 
agreed  ypon  and  adopted  by  the  parties,  is,  that,  in  case  of  a 
total  loss,  the  assurer  and  the  assured  are  respectively  bound 
by  such  statement,  the  manifest  object  and  advantage  being  to 
supei*sede  the  necessity  of  difficult  or  expensive  proof  of  the 
actual  worth  of  the  thing  lost.  It  is  of  course  desirable  that 
the  estimate  so  fixed  should  approximate  as  nearly  as  possible 
to  the  presumable  loss  against  which  a  guarantee  is  sought ; 
and  the  experience  of  those  whose  business  it  is  to  fix  these 
values,  has  enabled  them  to  adopt  criteria  which  effect  this 
object  with  a  reasonable  degree  of  precision.  Against  extra- 
vagant over-valuation,  custom,  and  the  amount  of  premium 
which  bears  a  given  proportion  to  the  sum  insured,  furnish  for 
the  most  part  a  sufficient  guarantee, — digainst  fraud  the  Courts 
will  protect  the  insurer  by  opening  the  valuation,  or  defeating 
the  policy  altogether.^ 

As  a  power  is  frequently  reserved  to  the  assured  to  make  a 
subsequent  specification  of  the  goods,  so  also  may  a  like  power 
be  reserved  of  making  a  subsequent  declaration  of  value. 
Thus  in  a  case  already  referred  to,^  the  insurance  was  "  on 
specie,  &c.  shipped  in  the  Leonidas,  in  the  river  Plate,  and  on 
the  same  or  the  returns  thereof,  as  interest  might  appear,  in 
any  description  of  merchandize,  with  liberty  to  declare  and 
value  thereafter  J' 

To  make  the  policy  available  as  a  valued  policy,  this  de- 

1  TheOrdon.  de  la  Marine  forbade  fraudulent  over-valuation,  on  pain  '*  de  nullity 
de  Tassurance,  ct  de  confiscation  des  raarchandiscs." — Tit.  des  Assurances,  Art  22. 
And  even  without  fraud,  if  the  valuation  were  excessive,  allowed  only  the  true 
value  to  be  recovered,  ilie  assurers  being  bound  to  repay  the  premium  on  (he  sur- 
plus, minui  }  per  cent. — Art.  23. 

»  Winter  v.  Haldimand,  2  B.  &  Ad.  ^49. 
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claration  must  be  communicated  to  the  underwritei*6  before 
intelligence  of  a  loss.     But  if  no  such  declaration  be  made^  the 
policy  is  not  therefore  invalidated^  but  becomes^  by  the  known 
usage  of  merchants^  an  open  policy.^     Sometimes,  instead  of 
an  actual  sum  or  rate  of  valuci  a  principle  of  estimation  is 
fixed  by  a  reference  to  the  invoice  prices  as  they  shall  after- 
wards appear,  to  these  prices  being  added  the  charges  of 
shipment,  commission  and  insurance,  which  make  up  the 
aggregate  value  of  the  goods  at  the  port  of  destination.    ^^  In 
fixing  the  value,"  says  Lord  Ellenborough,  "  if  the  insured 
keep  fairly  within  the  principle  of  insurances^  which  is  merely 
to  obtain  an  indemnity,  he  will  not  go  beyond  the  first  cost  in 
the  case  of  goods,  adding  only  the  premium  and  commission, 
and  if  he  thinks  fit,  the  probable  profit."^     It  is  in  this  latter 
particular,  perhaps,  that  valued  policies  on  goods  are  most 
useful ;  because,  as  upon  an  open  policy  the  expected  profit 
is  not  taken  into  account  in  the  estimate  of  the  los^,  a  fair 
equivalent  cannot  otherwise  be  obtained  without  the  inconve- 
nience of  a  separate  policy,  or  at  least  a  distinct  insurance  in 
the  same  policy.   Generally  speaking,  valued  policies  are  best 
in  all  cases  where  an  approximation  only  can  be  made  to  tlie 
true  value  at  the  moment  of  loss  :  as  in  an  insurance  on  ship, 
the  deterioration  of  which,  since  quitting  her  port  on  the 
voyage,  will  depend  on  the  sort  of  weather  which  she  may 
have  encountered,  the  consumption  of  stores,  and  other  unap- 
preciable  contingencies. 

4.  The  voyage  or  adventure  insured  is  obviously  one  of  the 
most  material  ingredients  of  the  contract.  Every  particular 
regarding  it  must  be  fully,  truly,  and  distinctly  stated  in  the 
policy.  If  the  assured,  with  whatever  view,  mislead  the  under- 
writer as  to  the  voyage  really  intended, — if  he  s^il  on  a  voyage 
different  from  the  one  described, — if  he  deviate  without  justifi- 
able cause  from  the  usual  course  of  the  voyage  insured,— if  he 
do  not  prosecute  it  with  reasonable  and  ordinary  diligence,  but 
stop  unnecessarily  on  the  way, — in  any  of  these  cases,  as  the 

^  In  Winter  y.  Haldimand,  2  B.  &  Ad.  651,  it  was  foand  as  a  fact  in  the  award, 
that,  **by  the  usage  of  Lloyd  \  in  matters  of  insurance,  where  liberty  is  given  by 
the  policy  to  declare  and  value  af(ef  the  insurance  is  effected,  and  no  declaration 
or  valuation  is  indorsed  on  the  policy,  it  is  considered  as  au  open  policy." 

•  Forbes  v.  Aspinall,  13  East,  326. 
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risk  of  the  insurer  is  yaried  without  his  consent^  the  benefit  of 
the  insurance  is  forfeited^  Now  voyages  are  of  various  kinds, 
-^  there  is  a  single  voyage  out, —  a  single  voyage  home, — a 
voyage  out  and  home,  —  and  a  trading  or  seeking  voyi^e, — 
and  these  will  require  a  different  expression,  and  different 
powers,  according  to  the  nature  of  the  proposed  adventure, 
and  the  subject  insured.  We  will  begin  with  the  simpler 
cases,  and  proceed  gradually  to  the  more  complicated. 

Every  voyage  must  be  comprehended  within  assigned  limits; 
that  is  to  say,  the  poihts  of  departure  and  destination — thehce 
called  the  termini  of  the  voyage-^must  be  stated  in  the  policy. 
If  a  blank  were  left  for  the  name  of  either,  for  however  cogent  a 
reason^  as^  for  example,  to  deceive  an  enemy,  and  even  though 
the  real  place  intended  were  communicated  to  the  underwriters^ 
the  policy  would  nevertheless  be  void  tot  uncertainty.^  The 
name  assigned  to  the  port,  whether  of  destination  or  depar-. 
ture,  is  understood  as  indicating  rather  the  place  usually  known 
by  that  name,  than  the  limits  of  the  port  in  its  legal  significft'* 
tion.  Thus  the  port  of  London  extends  to  Gravesend ;  that 
of  Hull  far  up  the  Humber;  that  of  Chester  technically  in- 
cludes Liverpool ;  Guernsey  is,  legally  speaking,  within  the 
port  of  Southampton  ;  Lyme  Regis  comprehends  Bridport|— 
yet  in  all  these  cases  the  descriptive  name  in  the  policy  would 
be  limited  to  the  town  itself  usually  so  designated.^  If,  ii>* 
deed,the  expression  be  ambiguous, then  usage  may  be  admitted 
to  interpret  it;  as  upon  a  policy  from  India  and  the  East  India 
islands^— evidence  was  received  that,  in  mercantile  under- 
stunding,  Mauritius  was  an  Indian  island^  and  so  within  the 
description.^ 

The  policy  may,  however,  specify  more  than  one  port  of 
departure ;  as  in  a  case  already  more  than  once  referred  to,^ 
the  voyage  was  described  in  the  policy  *'  at  and  from  Sinca* 
pore,  Penang,  Malacca,  and  Batavia."      If  the  places  are 

*  This  is  stated  generally  by  ihe  writers  on  insurance  law,  thoagh  no  cade  seems 
to  hate  been  broaght  onder  judicial  cognizance  ia  Englatid. 

>  See  Page  v.  Hatchimon,  2  TaiinL  405,  and  15  Bast,  304!. 

^  Robertson  v.  Clfarke,  1  Bing.  445.  So  in  another  csISp^  where  the  destiualioti 
was  to  any  port  in  the  Baltic,  evidence  was  received  that  the  gulf  of  Finland  was, 
in  mercantile  acceptation,  part  of  the  Baltic.  Viide  v.  Walters,  3  Campb*  16 ;  and 
see  also  3  Canipb.  200.  In  Cockey  v.  Atkinson,  2  B.  &  A.  460|  an  open  road^ 
8t«ad,  being  a  place  where  vessels  Qsually  discharged,  wa«  deemed  kn  be  il  [tort 
within  the  meaning  of  the  policy. 

♦  Leathley  v.  Hunter,  7  Bing.  517. 
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specified  disjunctively,  the  assured  has  the  option  of  selecting 
such  one  as  may  best  suit  his  purpose,  but  an  intermediate 
voyage  between  two  or  more  of  the  ports  so  named  will  not 
be  protected  by  the  policy  ;  and  even  when  the  words  are  in 
the  conjunctive,  if  the  fair  inference  be  that  the  object  was 
to  insure  a  single  and  connected  voyage  from  some  one  of  these 
places  to  the  port  of  destination,  the  same  result  will  follow. 
Thus,  when  freight  was  insured  "  at  and  from  Demerara, 
Berbice,  and  the  Windward  and  Leeward  islands  to  London/' 
an  intermediate  trip  from  Demerara  to  Berbice,  with  a  cargo 
laden  at  the  former  place,  and  destined  for  the  latter,  was  held 
not  to  be  covered  by  the  insurance.^  If,  however,  the  goods 
taken  on  board  at  Demerara  had  been  destined  for  London, 
and  the  ship  had  sailed  from  thence  for  Berbice,  v^ith  a  view 
to  complete  her  loading,  the  risk  would  have  attached  at  the 
former  place,  and  the  loss  would  have  been  protected. 

The  words  "  all  or  any"  are  now  usually  added,  and  the 
effect  of  the  whole  taken  together  seems  to  be,  that  the  vessel 
may  commence  her  loading  at  any  one  of  the  places  named, 
and  in  the  prosecution  of  her  voyage  may  visit  the  rest  in  suc- 
cession ;  but  that  if  the  places  be  named  in  their  geographical 
order,  an  intention  may  be  fairly  presumed  that  the  order  so 
prescribed  should  be  followed  ;  and  without  a  special  liberty 
reserved,  the  vessel  would  not  be  justified  in  commencing  at  a 
middle  port,  and  proceeding  from  thence  to  a  more  remote 
one.  In  like  manner,  several  ports  of  destination  may  be 
named,  but  in  that  case,  also,  the  ship  must  go  to  them  in 
their  order,  and  the  port  last  named  is  to  be  deemed  the  final 
port.  Thus  a  voyage  *'  from  Liverpool  to  Palenho,  Messina, 
Naples,  and  Leghorn,"  was  construed  as  "  importing  a  voyage 
to  all  or  any  of  the  places  named,  subject  to  the  restriction, 
that  if  the  ship  should  go  to  more  than  one,  she  must  visit 
them  in  the  order  in  which  they  stood  in  the  policy."*^ 

But,  further,  it  is  not  even  necessary  to  specify  by  name2Lny 
particular  port,  whether  of  departure  or  destinatjpn,  but  the 
voyage  may  be  described  generally  "  from  port  or  ports,"  or 
"  to  port  or  ports,"  within  assigned  limits.     Indeed,  were  it 

»  Sellar  ▼.  M* Vicar,  1  N.  R.  95  ;  and  see  Bragg  v.  Anderson,  4  T8ont.«J9; 
Lambert  v.  Uddard,  5  Taunt.  480. 
»  Martden  ▼.  Reid,  3  East,  57« ;  and  see  also  Beatson  v.  Haworlh,  6  T.  R.  531. 
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otherwise,  the  practice  of  insurance  would  be  reduced  to  very 
narrow  bounds ;  for  it  would  obviously  be  impossible,  in  many 
cases,  to  determine  beforehand  the  precise  port  either  of  de- 
parture or  of  destination.  Thus,  in  the  first  of  the  two  pi*e- 
cedents  before  pjiven,  the  destination  is  "  to  any  port  or  ports 
in  the  United  Kingdom  j"  and  in  a  case  just  adverted  to,^  ^'to 
the  ships'  port  or  ports  of  discharge  in  Great  Britain,  or  any 
port  in  the  United  Netherlands,  or  to  Altona  or  Hamburgh, 
all  or  any."  But  neither  in  these  cases  has  the  assured  an 
unlimited  power  of  plying  as  he  may  think  fit  between  the 
several  ports  comprehended  in  the  limits  prescribed.  What  is 
meant  is  simply  this — that  he  may  select  any  place  within 
those  limits  as  the  port  from  which  to  commence,  or  at  which 
to  end  the  voyage;  but  that  if  he  go  to  more  than  one,  he 
must  take  them  in  their  geographical  order,  and  in  the  due 
course  of  the  voyage  actually  entered  upon.*  When,  as  in 
trading  or  seeking  voyages,  larger  powers  are  required,  they 
are  made  the  subject  of  special  stipulations  in  the  policy, 
which  we  shall  have  occasion  presently  to  consider. 

The  voyage  insured  may  be  simply  "  from  port  to  port," 
and  in  this  case  the  word  "  from,"  uncontrolled  by  any  other 
clause  of  the  policy,  indicates  the  moment  when  the  vessel 
sets  sail  on  her  departure  from  the  port.  But  the  more  usual 
form  of  insuring  is,  "  at  and  from  port  to  port,"  as  in  the 
several  instances  which  have  already  been  given;  and,  indeed, 
so  general  is  this  mode  of  insurance,  that  the  woixls  "  at  and 
from"  have  become  part  of  the  printed  formula  of  the  policy. 
Thus,  in  the  first  of  the  two  precedents  above,  the  voyage  is 
described  as  "  at  and  fi"om  Hull  to  Riga,  while  there,  and  at 
and  from  thence  to  any  port  or  ports,  &c. ;"  the  construction 
and  effect  of  which  expression  is  as  follows  : — the  words  "  at 
Hull,"  protect  the  vessel  whilst  in  her  home  port,  from  the 
date  of  the  subscription  of  the  policy; — the  words  "  from  Hull 
to  Riga,"  cover  the  voyage  direct  from  the  former  port  to  the 
latter; — the  words  "while  there,"  are  introduced  to  guard 
against  the  contingency  of  a  delay  in  port,  which  might  be 
deemed  unreasonably  protracted,  and  thereby  to  have  dis- 

1  Hunter  v.  Leatblej,  7  Bing.  517. 

'  Clason  ▼.  Simonds,  cited  6T.  R.  533 ;  and  see  the  cases  on  the  clause  of  liberty 
to  touch,  &c.  hereafter. 
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charged  the  underwritei-si— otherwise  they  would  be  super- 
fluous, inasmuch  as  without  them,  the  words  "  at  and  from 
thence"  would  protect  the  vessel  from  the  period  of  her  arrival 
at  Riga,  during  her  reasonable  stay  there,*  until  her  departtire  J 
—and  lastly,  the  words  "  from  thence  to  port  or  ports,  &c ." 
comprehend  the  voyage  home  again.    As  a  general  rule,  it  is 
to  be  understood  that  the  word  "at,'*  when  applied  to  a  foreign 
port,  indicates  the  whole  period  of  the  vessel's  stay  there  from 
the  time  of  her  actual  arrival— or,  if  she  be  insured  outwards, 
from  the  termination  of  the  risk  on  the  outward  voyage*--tilI 
her  final  departure.    Where  the  place  indicated  is  not  a  single 
port,  but  a  district  or  country,  then  the  same  word  denotes  the 
arrival  of  the  ship  at  the  first  port  of  the  country  or  district  spe- 
cified which  she  puts  into  as  a  port  of  destination ;  and,  speaking 
generally,  will  protect  her  in  sailing  from  place  to  place  within 
the  range  of  that  district,  in  thd  fair  prosecution  of  the  con- 
templated adventure.     Thus,  a  policy  *'at  and  from  Jamaica" 
has  been  held  to  protect  the  vessel  after  having  touched  at 
the  first  port  in  Jamaica  to  discharge  a  portion  of  her  cargo, 
in  coasting  round  the  island  partly  to  discharge  the  remainder, 
and  partly  to  take  in  a  home  cargo.*    And,  under  similar  cir- 
cumstances, the  same  construction  and  effect  were  given  to  a 
policy  on  freight  "at  and  from  Grenada."*    In  this,  however, 
as  in  all  other  cases,  the  known  and  general  usage  of  the 
place  at  which  the  risk  is  to  attach  will  control  the  ordinary 
import  of  the  words,  for  the  underwriters  are  presumed  to  be 
cognizant  of  that  Usage,  and  to  contract  with  an  implied  re- 
ference to  it.    Thus,  in  the  Newfoundland  trade,  it  is,  or  was, 
customary  for  vessels  after  their  arrival,  and  before  preparing 

1  See  the  cases  of  Palmer  v.  Marshall,  8  Bing.  317,  and  Palmer  v.  FeiiQing,  9 
Bing.  460.' 

«  6  T.  R.  413  5  8  Bing.  79 ;  4  B.  &  C.  644. 

^  Questions  of  this  kind  frequently  arise  on  a  conflict  b«t«reen  the  underwriters 
on  the  vojage  out^  and  the  underwriters  on  th«  vojage  honld.  Oeneralljr  flfietikiAg, 
the  risk  ou  ship  outward  terminatesj  as  we  shall  hereafter  see,  after  she  has  been 
moored  in  safety  24  hours  at  a  port  of  discharge ;  and  the  risk  on  the  homeward 
policy  attaches  iramidiately  on  the  termination  of  the  other. 

*  Camden  t«  Cowley,  1  Bl.  417.  It  will  be  necessary  to  r^rert  to  this  subject 
hereafter,  in  explaining  the  construction  of  the  clause  giving  liberty  to  touch,  &c.  > 
see  4  Taunt.  229 ;  5  Taunt.  480. 

»  Warre  ▼.  Miller,  4  B«  &  C.  538.  So  also  in  Croikshank  t.  Jacksoif,  «  Taunt. 
301,  it  was  considered  to  be  a  settled  rule,  that,  under  the  word  "  at,"  st  sh\p  movirig 
from  one  port  to  another  in  the  same  country  was  protected* 
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For  the  homeward  voyage,  either  to  be  employed  for  a  time  in 
banking!  that  is  to  say,  in  fishing  off  the  banks,  or  to  take  an 
intermediate  voyage  in  the  American  seas ;  and  therefore,  in 
policies  on  such  vessels,  the  operation  of  the  word  "at"  was 
considered  as  dating  from  the  time,  not  of  the  original  arrival, 
but  of  the  commencement  of  the  preparation  for  the  homeward 
voyage.^  Again,  the  primary  import  of  the  word  "  at"  may  be 
afiected  by  the  language  of  other  parts  of  the  policy,  and  the 
necessity  of  giving  an  operative  effect  to  the  whole.^  For  the 
present  it  is  sufficient  to  indicate  these  exceptions.  The  cases 
by  which  they  are  illustrated  belong  more  immediately  to  the 
construction  of  that  portion  of  the  policy  which  next  presents 
itself  for  consideration,  viz.  the  clause  which  defines  the  com« 
mencement,  subsistence,  and  termination  of  the  risk,  and  by 
which  the  previous  words^  descriptive  of  the  voyage,  are  al- 
ways more  or  less  modified. 

Referring  once  more  to  the  forms,  it  will  be  seen,  that  im- 
mediately following  the  specification  of  the  subjects  insured, 
are  the  words,  "  beginning  the  adventure  upon  the  said  goods 
and  merchandizes  from  the  loading  thereof  on  board  the  said 

ship. ,  upon  the  said  ship,  &c.  and  so  shall  continue  to 

endure  during  her  abode  there,  upon  the  said  ship,  &c.  And 
further^  until  the  said  ship,  with  all  her  ordnance,  &c.  shall 
be  arrived  at  -,  upon  the  said  ship,  &c.  until  she  hath 
moored  at  anchor  24  hours  in  safety,  and  upon  the  goods  and 
merchandizes,  until  the  same  shall  be  there  discharged  and 
safely  landed" — expressions  which,  though  sufficiently  prolix 
and  obscure,  are  meant  to  signify  that  the  risk  upon  the  ship 
is  to  attach  according  to  the  designation  before  given  of  the 
voyage,  and  upon  the  goods  from  their  loading  on  board ;  and 
that  it  is  thenceforward  to  continue— on  the  ship  until  it  shall 
have  arrived  at  its  final  port  of  destination,  and  been  there 
safely  moored  for  24  hours — on  the  goods  until  they  shall  be 
safely  discharged  and  landed. 

It  appears,  therefore,  that,  as  regards  the  liability  of  the 
underwriters,  the  termini  of  the  adventure  may  be,  and  or- 
dinarily are,  altogether  different  in  a  policy  on  ship  and  a 
policy  on  goods,  and  even  in  a  joint-^policy  on  both  as  to  the 

1  Valance  ▼.  Dcwar,  1  Campb.  303 ;  and  see  1  Campb.  dOd ;  Dooglasi  tlO ;  3 
T.  R.  30  ;  Salvador  v.  Hopkins,  3  Burr.  1707. 
I  Robertson  v.  French,  4£a9t|  130. 
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sliip  and  the  goods ;  and  as  the  same  thing  is  applicable  to  a 
policy  on  freight,  it  will  be  convenient  to  consider  each  of  these 
cases  separately. 

And,  first,  as  to  the  ship :  Speaking  generally,  the  terminus 
a  quo  of  the  risk  on  ship  is  identical  with  that  of  the  voyage ; 
the  rules  which  have  been  already  given  for  the  construction 
of  the  words"  from,"  and  "at,  and  from/'  are,  therefore,  equally 
applicable  here  and  need  not  be  repeated.  As  regards  the 
terminus  ad  quern,  when  the  destination  is  to  a  single  port  by 
name,  few  questions  can  arise,  ^ — when  to  a  district  or  country 
known  by  a  specific  designation,  as  "  to  Jamaica,"  oi:  "  to  the 
Cape  of  Good  Hope,"  the  word  "  to"  signifies  the  first  port 
into  which  the  vessel  puts  as  a  port  of  destination.  ^  If  the 
expression  be,  "  to  port  or  ports,  all,  or  any,"  within  a  given 
range,  the  final  port  will  be  deemed  to  be  that  at  which  the 
particular  voyage  contemplated  naturally  to  come  to  an  end. 
In  assigning  this  terminus,  the  words  indicating  the  conclusion 
of  the  risk  may  be  material,  and  should  always  be  taken  in 
conjunction  with  the  words  descriptive  of  the  voyage.  But 
as  a  rule  necessarily  so  general  can  only  be  made  intelligible 
by  examples,  we  proceed  to  select  a  few  cases  illustrative  of 
the  construction  put  upon  these  and  similar  words.' 

The  ship  Ann  was  insured  "  at  and  from  London  to  any 
port  or  ports  in  the  River  Plate,  until  her  arrival  at  her  last 
port  of  discharge  in  the  River  Plate."  There  are  in  the  River 
Plate  three  ports,  in  the  following  geographical  order— Mal- 
donado,  Monte  Video,  and  Buenos  Ayres.  It  was  the  inten- 
tion of  the  master  to  proceed  to  the  last,  but  hearing  by  the 
way  that  it  was  in  the  hands  of  the  enemy  he  put  into  Monte 
Video,  and  there  began  to  discharge,  without,  however,  aban- 
doning his  original  design  of  going  on  to  Buenos  Ayres,  if  cir- 
cumstances should  permit.  Whilst  at  Monte  Video,  the  vessel 
sustained  a  salvage  loss,  and  the  question  between  the  assurers 
and  underwriters  was,  whether  under  these  circumstances 
Monte  Video  was  to  be  considered  as  the  last  port  of  dis- 

*  Of  the  rules,  by  which  the  name  of  the  port  or  district  is  to  be  construed,  we 
have  already  spoken. 

'  Camden  v.  Cowley,  1  Bl.  417.  And  sec  Barrass  v.  London  Assurance  Com- 
pany, 1  Marsh,  966  ;  Leigh  v.  Mather,  1  Esp.  N.  P.  C.  412.  If  desirable  to  avoid 
this,  the  words  "  until  her  arrival  at  her  final  port  of  discharge"  should  be  added^ 
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charge  within  the  meaning  of  the  policy.  The  Court  held 
that  it  was,  and  that  the  underwriters  were  discharged,  Lord 
EUenborough  saying,  "  If  the  voyage  did  not  end  at  Monte 
Video  as  the  last  port  of  discharge,  as  soon  as  it  was  ascertained 
that  the  ship  could  not  proceed  to  Buenos  Ayres,  when  was 
it  to  end  ?  It  would  never  end  till  a  peace  was  restored  which 
would  enable  the  ship  to  proceed,  to  Buenos  Ayres,  if  the 
master  thought  it  proper  to  wait  for  that  event."  It  was 
added  by  Mr.  Justice  Bayley,  that  the  expression  "  to  any 
port  or  ports  in  the  River  Plate"  must  be  understood  as  ap- 
plying only  to  friendlj/  ports  ?^  Indeed,  a  voyage  to  a  hostile 
port,  with  the  intention  of  entering  it,  would  be  illegal. 

It  may  be  necessary,  however,  here  to  remark,  by  way  of  cau- 
tion, that  under  no  circumstances  can  a  place,  not  comprehended 
within  the  description  in  the  policy,  be  made  a  port  of  desti- 
nation without  discharging  the  underwriters ;  for  this  would 
be  in  effect  to  abandon  the  original  adventure,  and  substitute 
another  not  contemplated  in  the  engagement  of  the  assurers.  ^ 
And  without  at  present  entering  *into  a  branch  of  the  subject 
which  it  will  be  necessary  to  investigate  particularly  hereafter, 
we  may  lay  it  down  as  a  general  proposition,  that  whenever 
the  voyage  insured  is  abandoned,  or  without  necessity  departed 
from,  the  risk  terminates  at  the  moment  when  the  act  indicat- 
ing the  abandonment  or  deviation  takes  place. 

But  to  return  from  this  momentary  digression  to  our  ex- 
amples : — A  policy  was  effected  on  the  ship  Speculation,  ''  at 
and  from  Liverpool  to  Martinique,  and  all  or  any  of  the  Wind- 
ward and  Leeward  Islands."  The  ship  arrived  at  Martinique, 
and  the  captain  disposed  of  all  his  outward  cargo  there,  ex- 
cept a  small  quantity  of  lime  and  bricks.  With  these  he 
sailed  for  Antigua,  and  whilst  lying  there,  with  the  lime  and 
bricks  still  on  board,  the  ship  was  wrecked  by  a  hurricane. 
It  appeared  from  the  evidence  of  the  captain,  that  at  the  time 
of  the  loss  he  was  stopping  at  Antigua,  partly  to  dispose  of 
the  outward  cargo,  and  partly  to  procure  a  homeward,  cargo. 
The  question  was,  whether  the  risk  on  the  policy  had  ter- 

E,»  Browne  v.  Vigne,  12  East,  383;   see  also  Doyle  v.  Powell,   4  B.  &  Ad. 
267. 

*  Parkin  ▼.  Tudqo,  11  East,  22  ;  2  Campb.  61 ;  Heseltine  ▼.  Allnutt,  1  M.  &  S. 
40  -y  Blackenhagcn  v.  The  London  Assurance  Company,  1  Campb.  454. 
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minatedy  and  it  was  contended  for  the  assured  that  there  being 
no  market  for  the  lime  and  bricks  at  Antigua^  the  ship  had  a 
right  to  sail,  under  the  protection  of  the  insurance,  to  any  of 
the  other  Windward  or  Leeward  Islands,  so  that  she  took 
them  in  geographical  order,  and  according  to  the  common 
course  of  navigation.  Lord  Ellenborough',  however,  held, 
that  the  captain  had  no  right  to  mix  up  together  the  two  ob- 
jects of  disposing  of  the  remnant  of  the  outward  cargo,  and 
procuring  a  homeward  cargo  at  the  risk  of  the  underwriters 
on  the  outward  voyage ;  and  that  when  th^  disposal  of  the 
outward  cargo  ceased  to  be  the  sole  reason  for  his  stay  at 
Antigua,  these  underwriters  were  discharged.  ^ 

Another  case,  very  similar  in  its  circumstances,  has  been 
decided  recently.  It  was  an  insurance  on  the  ship  Decagon 
"  at  and  from  St.  Vincent,  Barbadoes,  and  all  or  any  of  the 
West  India  Islands,  (Jamaica  and  St.  Domingo  excepted),  to 
her  port  or  ports  of  discharge  and  loading  in  the  United  King- 
dom, during  her  stay  there  and  thence  back  to  Barladoes, 
and  all  or  any  of  the  West  India  colonieSy  (Jamaica  and  St. 
Domingo  excepted),  until  the  ship  should  be  arrived  at  her 
final  port  as  aforesaid,^^  The  vessel  sailed  on  her  return 
voyage  with  an  assorted  cargo,  a  considerable  portion  of 
which  consisted  of  coals  and  bricks,  and  arrived  at  Barbadoes, 
where  she  discharged  the  whole,  except  the  coals  and  bricks. 
With  these  she  was  about  to  sail  to  Berbice,  with  the  inten- 
tion partly  of  disposing  of  this  part  of  her  cargo,  and  partly 
of  taking  in  a  fresh  loading  on  a  new  adventure,  when  she 
was  totally  lost  in  one  of  the  dreadful  hurricanes  by  which 
those  islands  are  occasionally  visited.  It  was  contended,  on 
the  part  of  the  underwriters,  that  the  adventure  was  deter- 
mined at  Barbadoes,  the  cargo  having  been  substantially  disi 
chained  there,  and  the  bricks  and  coals,  as  was  suggested, 
retained  only  for  ballast ;  and  the  jury,  being  of  that  opinion, 
found  a  verdict  for  the  defendant.  On  a  motion  for  a  new  trial, 
it  was  urged,  that  the  expression  final  port,  in  the  policy, 
ought  not  to  be  construed  as  signifying  the  port  of  dischargefhui 
any  port  within  the  range  designated,  to  which  the  vessel 
might  last  proceed  in  the  usual  course ;  and,  secondly,  that 
the  conclusion  of  the  jury  was  wrong.     But  the  Court  held, 

»  Inglis  V.  Vaux,  3  Campb.  437. 
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as  to  the  question  of  law,  that  the  final  port  must  be  taken  to 
be  that  at  which  the  cargo  was  discharged,  and  the  adventure 
brought  to  a  close  ;  and  that  of  the  question  of  fact  the  jury 
were  the  more  competent  judges.  ^ 

When  a  vessel  is  insured  by  distinct  policies  for  tKe  voyage 
out  and  the  voyage  home,  the  termination  of  the  one'  risk  is 
generally  the  commencement  of  the  other,  and  conversely ;  so 
that  whether  the  question  be  raised  on  the  one  policy  or  ^ 
the  other,  the  rules  for  deciding  it  are  the  same.  Now,  or- 
dinarily, by  the  express  terms  of  the  policy,  the  outward  risk 
on  ship  is  declared  to  continue  until  she  have  arrived  at  her 
final  port,  and  been  there  moored  in  good  safety  for  twenty- 
four  hours.  Till  then  neither  the  outward  policy  ceases,  nor 
the  home  policy  attaches,  and,  therefore,  besides  determining 
what  is  the  final  port,  we  must  also  know  what  is  understood 
by  these  words  "  moored  in  safety." 

The  word  "  moored  "  literally  signifies  "  made  fest," 
(amarr6,  alligatus,)  but  is  here  used  to  denote  the  act  of  the 
vessel  coming  to  a  rest,  and  taking  up  a  position  in  harbour. 
A  vessel  may  therefore  be  considered  as  moored  when  once 
feirly  arrived  in  port,  though  she  may  not  have  reached  her 
final  station  within  the  port  for  unloading,  as  in  the  following 
instance  :  A  ship  arrived  in  the  Thames,  at  the  wharf  where 
she  was  to  unload,  on  the  12th  January,  and  was  laid  on  the 
outside  of  the  tier,  till  there  should  be  room  for  her  within. 
Her  sails  were  unbent,  her  top-masts  struck,  three  anchors 
out,  and  she  was  lashed  to  another  ship.  In  this  position 
she  continued  until  the  19th,  when  she  was  forced  adrift  and 
lost.  It  was  held  that  she  was  completely  moored  on  the 
Igth,  and  consequently  that  the  underwriters  were  dis- 
charged.^ 

»  Mopre  V.  Taylor,  1  Ad.  &  E.  35.  The  jury  were  pndoubtedly  right  in  tbpir 
conclusion,  for,  from  the  f^cts  provpd  at  the  trial,  it  was  apparent  that  the  outward 
voyage  bad  really  ended  at  Barbadoes,  and  that  the  destination  to  Berbice  was 
principally  to  obtein  a  fresh  cargo.  The  writer  had  previously  advised  that  the 
action  could  not  be  sustained.  The  ppint  n^jie  by  Sir  J^mes  Scarlett  was  in- 
genious,  but  altogether  untenable.  Upon  the  pQustruction  which  he  contended  for, 
the  vessel  might  have  visited  every  port  in  tjje  West  Ii^djes,  except  Jamaica  and 
St.  Domingo,  in  search  of  a  fresh  cqrgp  m  the  risk  pf  the  underwriters  on  the 
voyage  out^ 

a  Angerstein  v.  Bell,  Park.  65  ;  1  Marsh.  803. 
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The  words  "  in  safety  "  are  also  material.  If  the  vessel, 
having  received  her  death-wound  at  sea,  arrive  in  port  a  mere 
wreck  and  afterwards  founder,  neither  the  policy  on  the  out- 
ward voyage  is  discharged,  nor  does  that  on  the  homeward 
voyage  attach,  though  she  may  have  lingered  on  beyond 
the  prescribed  period  of  twenty-four  hours. ^  On  the  same 
principle,  where  a  vessel,  having  arrived  at  her  moorings, 
was  on  the  same  day  ordered  into  quarantine,  and  after  duly 
performing  it,  was  burned  before  she  could  again  return  to 
her  former  station,  it  was  ruled  that  there  had  not  been  a 
mooring  in  safety  for  twenty-four  hours,  and  consequently 
that  the  liability  of  the  underwriters  continued.^  So,  again, 
where  a  ship  on  arriving  at  her  port  of  destination,  found  an 
embargo  laid,  upon  which,  though  permitted  to  land  and 
deliver  her  cargo,  she  was  herself  detained  as  a  prize' — and, 
in  another  case,*  where  immediately  on  the  ship's  arrival  her 
hatches  were  sealed  down,  her  papers  taken  possession  of, 
and  she  was  ultimately  seized  and  condemned,  it  was  con- 
sidered that,  in  neither  of  these  instances,  was  there  a  moor- 
ing in  safety,  such  as  to  discharge  the  underwriters. 

With  these  decisions,  the  propriety  of  which  it  is  impossible 
to  doubt,  there,  are  however  two  cases  which  seem  at  first 
sight  to  conflict ;  one  was  a  policy  *'  at  and  from  Riga,  &c. 
on  ship."  The  vessel  arrived  at  Riga  on  the  28th  May, 
1809.  A  few  days  before  her  arrival  an  order  of  the  Russian 
government  had  been  sent  to  Riga,  directing  that  the  papers 
of  all  ships  arriving  at  any  port  in  Russia  should  be  sent  to  St. 
Petersburgh  to  be  examined,  before  their  cargoes  were  un- 
loaded. The  papers  of  the  ship  in  question  were  accordingly 
sent  there ;  on  the  9th  of  August,  the  ship  and  cargo  were 
put  under  sequestration ;  and  on  the  4th  of  December  they 
were  seized  and  sola  by  the  Custom  House  at  Riga,  under  a 
sentence  of  condemnation  for  want  of  proper  documents, 
without  the  ship  having  discharged  her  outward  cargo.    The 

1  Parmetcr  v.  Cousins,  2  Caropb.  235.  But  if  the  ship  were  insured  for  a  time, 
as  for  six  months,  then  the  underwriters  would  not  be  liable  for  a  loss  after  tbe  ex- 
piration of  that  time,  though  occasioned  by  an  injury'  received  before.  Meretony 
V.  Dunlope,  cited  in  Lockyer  v.  Offley. 

3  Waples  V.  Earaes,  2  Strange,  1243,  temp.  C.  J.  Lee. 

3  Minettv.  Anderson,  Peake,  N.  P.  C.  211,  cor.  Lord  Kenyon. 

*  Horneyer  v.  Lushington,  15  East,  46. 
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question  was,  whether  the  policy  had  attached,  the  ship 
having  never,  it  was  contended,  been  moored  in  safety ;  but 
Lord  Ellenborough  said,  "  The  safety  required  to  give  a  good 
commencement  to  the  risk  on  the  ship,  is  a  physical  safety 
from  the  perils  insured  against,  and  not  a  freedom  from 
political  danger.  I  think  this  ship  was  in  safety  at  Riga, 
within  the  meaning  of  this  insurance :" — which  opinion  was 
afterwards  adopted  by  the  Court.  Now  it  happened  in  this 
case,  that  the  outward  voyage  also  was  insured,  and  conse- 
quently, in  deciding  that  the  risk  on  the  hon^eward  policy 
had  attached,  it  was  incidentally  determined  that  the  risk  on 
the  Outward  policy  had  ceased;  because,  otherwise,  the 
assured  might  have  recovered  twice  for  the  same  loss.  Still 
perhaps,  when  duly  considered,  the  case  may  not  be  altogether 
irreconcileable  with  the  others  which  have  been  cited ;  be- 
cause, here  the  act  of  taking  possession  of  the  papers /or 
examination  merely,  was  not  strictly  an  inchoate  act  of 
seizure  and  confiscation,  and  the  vessel,  though  in  danger  of 
being  ultimately  seized,  was  left  in  the  meantime  undis- 
turbed.^ 

The  other  case  was  this : — The  master  was  guilty  of  smug- 
gling at  sea — the  vessel  arrived  at  her  port,  and  was  safely 
moored  for  twenty-four  hours—  she  was  afterwards  seized  and 
condemned  for  the  smuggling :  by  the  statute  under  which 
the  condemnation  took  place,  the  forfeiture  was  declared  to 
attach  from  the  moment  of  the  offence  committed  :  Yet  it  was 
held,  that  the  policy  had  terminated,  and  that  the  underwriters 
were  not  liable  for  this  loss.-  Now  the  act  of  barratry  was 
certainly  committed,  and  the  vessel  was  actually  forfeited,  be- 
fore the  termination  of  the  risk ;  but  the  effect  of  this  was,  not, 
as  in  the  former  cases,  that  there  was  a  loss  begun  but  not  com- 
pleted, but  that  there  might  be  a  loss  at  some  future  time  result- 
ing from  what  had  been  done  before.     The  vessel  was  liable  to 

1  Bell  V.  Bell,  2  Canipb.  473.  Though  Uie  result  may  be  correct,  jet  the  expres- 
sion of  Lord  £llenborough  that  the  safety  meant  is  a  ph^'sical  safety,  is  neither  very 
accurate,  nor  indeed  quite  intelligible.  The  true  criterion  is,  whether  the  loss  begins 
to  be  before  the  termination  of  the  outward  risk  or  after.  In  Hornejer  v.  Lushington, 
a  distinciiun  seems  to  have  been  intimated ,  as  to  the  construction  of  the  same 
words,  as  applied  to  the  termination  of  the  old  ris^E,  or  to  the  commencement  of 
the  new  ;  but  no  such  distinction  is  tenable* 

«  Lockyer  v,  Offley,  1  T-  R-  25«. 

VOt.  XVIJI.  Z 
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be  seized  the  moment  Bhe  entered  the  port ;  btit  sh^  wad  not 
seized  in  fact  until  she  had  been  moored  for  twenty-four  hours ; 
and  she  might  never  have  been  seized  at  all,  or,  if  at  all,  at 
some  period  long  afterwards.  In  the  first  place,  therefore,  it 
would  have  been  unreasonable  to  keep  the  liability  of  the 
underwriters  suspended  until  the  determination  of  this  con- 
tingency and  secondly  and  principally,  the  loss,  though  a 
consequence  of  the  barratry  before,  was  directly  and  imntie- 
diately  occasioned  by  the  seizure  effter  the  vessel  had  arrived 
and  been  moored  during  the  stipulated  time.^ 

In  the  policies  of  most  other  countries,  a  longer  period  is 
assigned  for  the  duration  of  the  risk  on  ship.  In  some  it 
continues  until  she  is  entirely  discharged;  in  others,  for 
twenty-one  days  after  her  arrival,  unless  sooner  unloaded. 
Our  own  method  has  some  inconveniences  which  have  been 
long  complained  of,  and  in  the  most  recently  formed  of  the 
New  CompanieSj^the  printed  clause,  by  a  judicious  alteration, 
stands  thus : — "  And  we  do  covenant  and  agree,  that  the 
insurance  aforesaid  shall  commence  upon  the  said  ship,  at 
and  from  and  shall  continue  until  she 

bath  moored  at  anchor  in  good  safety  at  her  place  of  desti- 
nation, and /or  such  period  afterwards  not  exceeding  ten  days 
from  such  mooring  as  she  shall  be  there  occupied  in  discharging 
her  cargo. 

Secondly,  as  to  the  risk  on  goods.  The  words  in  the  old 
form  are,  as  has  been  seen,  "  beginning  the  said  adventure 
upon  the  goods  and  merchandizes  from  the  loading  thereof 
aboard  the  said  ship,  [with  a  blank  for  any  addition  which 
may  be  desired,]  and  so  shall  continue  upon  the  said  goods 
and  merchandizes  until  the  same  shall  be  there  discharged 
and  safely  landed." 

The  expression  "  from  the  loading  thereof  aboard  the  said 
ship,"  plainly  excludes  any  risk  in  the  passage  of  the  goods 

1  The  distinction  is  fine,  but  not  the  leas  sound.  In  the  case  of  the  embargo 
the  vessel  was  arrested  immediateiy  on  her  arrival,  and  that  arrest  was  continued 
until  consummated  by  a  seizure  and  condemnation.  The  whole,  therefore,  was  one 
act,  and  the  loss  must  date  from  the  moment  of  the  arrival, — that  is  to  say,  before 
the  risk  on  the  policy  for  that  voyage  had  terminated.  In  the  case  just  cited,  the 
vessel,  though  liable  to  be  seized,  and  therefore  not  in  one  sense  safe,  yet  was 
not  in  fact  disturbed  until  after  the  expiration  of  the  twenty-four  hours.  The  loss 
therefore  frfgan  with  the  seizure. 

f  Marine  Insunince  Company* 
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from  the  wharf  or  shore  to  the  vessel,  and  therefore,  if  it  be 
intended  to  cover  that  risk,  words  must  be  added  accordingly, 
as  "  including  risk  on  board  lighters,"  or,  as  in  the  second 
of  the  two  precedents  above,  "  including  the  risk  of  craft  to 
and  from  the  vessel." 

The  "  loading  "  contemplated  is  understood  to  be  a  loading 
for  and  upon  the  voyage  described  in  the  earlier  part  of  the 
policy,  in  connection  with  which  this  clause  is  always  to  be 
construed.  If,  therefore,  goods  be  taken  on  board  elsewhere 
than  at  the  place  there  designated  as  the  terminus  a  quo  of 
the  voyage,  upon  such  goods  the  policy  does  not  attach. 
During  the  late  war,  when  the  ports  of  the  Baltic  were  nomi- 
nally closed  against  English  commerce,  it  was  customary  to 
ship  colonial  goods  on  board  neutral  vessels  in  England,  and 
then  to  insure  them  from  some  intermediate  neutral  port,  as 
Qottingen,  to  their  destination  in  the  Baltic ;  but  the  validity 
of  such  insurances  having  been  contested,  the  Court,  with  a 
strictness  of  constniction  neither  usual,  nor  perhaps  necessary, 
decided  against  them.  The  case  was  this: — Goods  were  in- 
sured *'  at  and  from  Gottenburgh  to  the  ship*s  port  of  discharge 
in  the  Baltic,  beginning  the  adventure  on  the  goods,  from  the 
loading  thereof  on  board,"  &c.  The  ship  took  the  goods  on 
board  at  London,  sailed  to  Gottenburgh,  and  from  thence 
proceeded  to  Pilau  Roads,  where  she  was  captured.  The 
underwriter  knew  that  the  goods  had  been  shipped  at  Lon- 
don, but  this  intrinsic  fact  could  not  of  course  vary  the  con- 
struction of  the  instrument  itself.  It  was  held,  that  the  fair 
inference  from  the  terms  of  the  policy  was,  that  the  goods 
which  it  was  intended  to  insure  were  goods  to  be  taken  on 
board  for  a  voyage  from  Gottenburgh  to  the  Baltic,  or  in 
other  words  at  Gottenburgh  for  the  Baltic,  and  consequently 
that  upon  goods  shipped  at  London  the  risk  did  not  attach.^ 

In  this  decision  of  the  Court  of  Common  Pleas,  the  Court 


1  Spitta  V.  Woodman^  3  Taunt.  416  ;  16  East,  188  n.  One  argomenl  urged 
by  the  Court,  viz.  that  on  any  other  construction  the  underwriter  would  in  effect 
be  made  liable  for  accidents  which  might  liave  befallen  the  goods  on  their  way  from 
London  to  Gottenburgh  is  certainly  of  considerable  weight :  fOr  bow,  if  the  goods 
be  not  landed  at  the  tniermedtate  port,  is  their  condition  there  to  be  ascertained. 
The  answer  given  to  this'  argument  by  Mr.  Justice  Baj^Iey  in  Gladstone  ▼.  Clay, 
post,  S33  (n.),  only  shifts  the  difficulty  from  the  assurer  to  the  assured. 

z2 
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of  King's  Bench  in  subsequent  cases  ^  reluctantly  acquiesced, 
but  with  a  determination^  as  afterwards  appeared^  that  it 
should  be  confined  within  the  strictest  bounds.  Accordingly, 
when  in  a  later  insurance  it  appeared  that  the  caigo  had  been 
partially  landed  and  reloaded  at  the  intermediate  port,  for 
the  purpose  of  inspection  by  the  Custom  House  authorities 
there,  advantage  was  taken  of  this  circumstance  as  a  ground'  of 
distinction :  it  was  held,  that  the  goods  might  be  considered 
as  having  been  reloaded  for  a  new  adventure  from  the  inter- 
mediate port,  and  that  the  policy  which  described  the  voyage 
as  commencing  from  that  port,  and  the  adventure  as  begin- 
ning from  the  loading  of  the  goods,  was  therefore  substantially 
satisfied.* 

Again,  when  it  appeared  on  the  face  of  the  policy  itself  ihsX 
the  goods  had  been,  or  were  to  be,  taken  on  board  elsewhere, 
and  carried  to  the  place  from  whence  the  insurance  was  to 
commence,  the  policy  being  declared  to  be  in  continuation  of 
other  policies  on  the  same  goods  from  the  actual  port  of  ship- 
ping to  the  port  from  whence  the  second  insurance  was  to 
commence,  this  notification  was  rightly  deemed  sufficient  to 
control  the  effect  of  the  general  words  in  the  clause  under 
consideration,  by  indicating  the  real  intention  of  the  policy.' 

A  still  simpler,  and  equally  effectual,  mode,  is  by  adding 
the  word  "  wheresoever,"  as  appears  from  the  foUowmg  de- 
cisive case  : — Upon  a  policy  on  goods  "  at  and  from  Pemam- 
buco  to  Maranham,  and  at  and  from  thence  to  Liverpool, 
from  the  loading  thereof  on  board  the  said  ship  wheresoever ^ 
&c,,"  it  appeared  that  the  goods  were  loaded  at  Liverpool  for 
sale  at  Pernambuco;  and  that  a  portion  not  having  been  sold 
was  despatched  from  thence  for  Maranham,  or  if  not  dis- 
posed of  there,  to  be  carried  back  to  Liverpool.  The  loss  oc- 
curred on  the  voyage  from  Pernambuco  to  Maranham,  and  the 
question  was,  whether  the  policy  attached  on  this  unsold  por- 
tion of  the  cargo.  DiflSculties,  not  without  foundation,  were 
suggested  in  fixing  the  time  when^  if  at  all,  the  new  risk 
should  attach,  and  in  estimating  the  condition  of  the  goods, 

^Hornejerv.  Lu»hit)gton,  15  East,  46;  Mellisli  v.  Alliuitt,  3  M.&  8.106; 
and  sec  also  Langhorn  v.  Hardy,  4  Taunt.  6i8 ;  Park  v.  Hammond,  6  Taunt.  495'. 

a  Nonnen  v.  Reed,  16  East,  176. 

*  Bell  V.  Ijobson,  3  Campb.  372.  Pulicies  of  tliia  Kind  are  called  "  conUuiiatioiv 
^liciea," 
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so  as  not  to  throw  up8n  the  underwriters  the  charge  of  an 
antecedent  damage.     The  Court,  however,  decided,  without 
hesitation,  that  the  goods  were  protected  by  the  policy.^ 
,    In  like  manner  th^  clause  to  be  found  in  most  policies,  giving 
liberty  to  touch  and  stay  at  intermediate  ports  for  all  and 
any  purposes   whatsoever,  (which  we  shall  have  occasion 
shortly  to  advert  to)  has  been  construed  as  conferring  im- 
pliedly the  power  to  take  goods  on  board  at  those  intermediate 
places ;  in  other  woixls,  as  incorporating  them  into  the  policy 
as  loading  ports,  and  thus  extending  the  protection  of  the  in- 
surance to  the  goods  there  laden.^    And,  generally,  whenever 
taking  the  instrument  as  a  whole  it  can  fairly  be  collected  to 
have  been  the  intention  of  the  parties,  that  the  policy  should 

1  Gladstone  v.  Clay,  1  M.  &  S.  418.     "  In  this  case/'  said  Lord  £llenborougb, 
"  the  insured  have  industriously  laboured  to  withdraw  themselves  from  ibe  pos- 
sibility of  any  cavil  arising  out  of  the  construction  or  misconstruction  of  former 
cases.    Being  resolved  to  cover  their  interest,  whether  the  goods  should  be  loaded 
.   on  board  at  Pernambuco,  or  whether  the  unexhausted  residue  of  the  outward  cargo 
should  happen  to  form  a  part  of  that  which  should  become  destined  for  the  home- 
ward voyage ;  they  very  rationally,  with  reference  to  the  late  decisions,  introduce' 
the  word  'wheresoever.'    We  well  know  that  in  adventures  of  this  kind  to  the 
coast  of  South  America,  it  has  frequently  happened  that  a  portion  of  the  outward 
cargo  remains  undisposed  of  at  the  destined  market,  and  the  ship  is  obliged  to  re- 
turn home  with  the  same  goods.     No  doubt  this  insurance  looked  to  a  case  of  that 
sort,  and  was  meant  to  protect  it.     It  is  therefore  provided  that  wheresoever  the 
loading  takes  place  the  policy  is  to  attach  ;  tlie  word  wheresoever  being,  as  to  the 
place  of  loading  the  goods,  a  word  of  the  largest  extent,  but  not  enlarging  the  ex- 
tent of  the  damage  for  which  Uie  underwriter  is  liable,  which  must  still  be  confined 
to  damage  accruing  within  the  limits  marked  out  by  the  policy  ;  viz.  from  Per- 
naroboco  to  Liverpool.     It  has  been  asked  at  what  time  the  risk  attached  upon 
these  goods  ?  to  which  it  may  be  answered,  either  from  their  arrival  at  Pernambuco 
or  at  ail  events  from  the  lime  when  they  were  destined  for  tlie  homeward  voyage." 
Mr.  Justice  Bayley  said,  '*  The  question  when  the  insured  changed  the  outward 
into  a  homeward  cargo  would  be  for  a  jury,  and  when  they  were  satisfied  that  it 
constituted  a  part  of  the  homeward  cargo,  then  the  policy  would  attach.    It  is 
said,**  he  added,  "  that  then  the  underwriters  might  he  liable  for  antecedent  da- 
mage :  but  I  think  not.     The  insured  is  bound  to  prove,  that  the  damage  occurred 
during  the  voyage  covered  by  the  policy;  if  that  were  left  in  doubt  he  would  not 
be  entitled  to  recover.    He  can  only  recover  in  respect  of  such  part  of  the  cargo  as 
was  found  at  the  time  when  the  policy  attached.    As  to  that  the  onus  is  on  the  in- 
sured."    We  confess  that  we  are  not  quite  satisfied  either  with* the  reasoning  or  the 
decision  of  this  case.    The  practical  difficulties  suggested  seem  to  be  much  under- 
rated, and,  looking  to  other  and  earlier  instances  in  which  the  same  word  "  where- 
soever "  had  been  introduced  into  the  policy,  as  in  Robertson  v.  French,  it  seems  clear 
that  a  more  extensive  operation  was  assigned  to  it  than  was  either  necessary  or 
intended. . 
»  Violelt  ▼.  AUnutt,  3  Taunt.  419 ;  Barclay  ▼.  Stirling;,  5  &M.  S.  6. 


S34  Mercantile  LcM. 

not  be  confined  to  goods  shipped  at  tlfe  port  designated  as  the 
tenninuB  d  quo  of  the  voyage^  effect  will  be  given  to  that  in- 
tention by  modifying  or  controlling  the  construction  of  the 
general  words  accordingly.^ 

Stilly  whatever  the  real  intention  may  have  been,  if  the  as- 
sured has  so  expressed  himself  in  the  policy,  that  the  intention 
cannot  be  carried  into  effect  without  doing  violence  to  the 
language,  then,  upon  the  sound  principle  of  construction  ap- 
plicable alike  to  all  contracts,  the  letter  will  prevail.  Two 
cases  will  sufficiently  illustrate  this. 

An  insurance  was  effected  by  a  valued  poU<^  on  goods; 
ship,  and  freight,  '^  at  and  from  all,  any,  or  every  port  and 
place  where  and  whatsoever,  an  the  coast  of  Brazil^  and  after, 
the  17th  day  of  September,  to  the  Cape  of  Good  Hope," 
upon  the  goods  from  the  loading  thereof  "  at  all,  any,  or 
every  port  and  place  where  and  whatsoever,  on  the  coast  of 
Brazil,  and  from  the  17th  day  of  September,  1800;"  and  upon 
the  said  ship,  &c.,  in  the  same  manner,  power  was  also  given 
to  touch  and  stay  at  any  ports  whatever,  particularly  back- 
wards and  forwards.  The  goods  were,  in  fact,  not  loaded  at 
any  port  on  the  coast  of  Brazil,  but  at  the  Cape  of  Grood 
Hope,  from  whence  they  were  carried  to  Brazil,  and  afterwards 
lost.  It  was  contended  by  the  underwriters  that  the  policy 
never  attached,  -*not  upon  the  goods,  because  the  adventure 
was  made  to  commence  from  the  loading  them  aboard  the 
ship  on  the  coast  of  Brazil, — not  upon  the  ship,  because  by 
the  express  terms  of  the  policy  the  risk  on  ship  was  made 
to  begin  in  the  same  manner  toitA  that  on  goods  ;  and  in  an 
elaborate  and  luminous  judgment  delivered  by  Liord  Ellen- 
borough,  the  Court  decided  that  this  construction  was  right, 
and  the  policy  c<Hisequently  ineffectual.* 

>  See  Grant  ▼.  Paxtonp  1  TaunU  463  -,  Grant  v.  Delacour,  1  Taunt.  466.  The 
p())icieB  on  these  caves  wefe  on  East  India  trading  voyages  out  and  home, 

*  Robertson  v.  Frencb,  4  East,  ISO.  Wc  have  before  referred  more  than  once 
to  this  judgment,  and  we  caunot  forbear  from  earnestly  impressing  on  the  stadent 
the  advantage  to  be  denved  from  a  careful  and  attentive  perusal  of  it.  Any  attempt 
to  abridge  or  extract  from  it  would  be  an  injustice.  Indeed  we  may  say,  generally^ 
that  in  all  cases,  of  insurance  law  particularly,  it  is  impossible  to  read  not  only  the 
deliberate  judgments,  but  even  the  incidental  observations  and  nisi  prius  directions  of 
I/>rd  EUenboroogh,  without  beingstmck  with  the  muscular  vigour  of  his  understand- 
ing, (of  which  his  speech  was  a  most  appropriate  organ,)  however,  at  times,  one  may 
feel  inclined  to  dissent  from  his  conclusions.  The  case  of  Grant  v.  Delacour  ( 1  Taunt. 
466)  seems  contrary  to  the  case  in  the  text;  but  there  the  voyage  insured  was  on 
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The  other  case»  which  is  of  more  recant  date,  was  that  of  a 
valued  policy  on  ship  and  goods,  '^  at  and  frpm  the  coast  of 
Africa  to  the  ship's  port  of  dischaiige  in  the  United  Kingdom," 
with  extensive  liberty  to  touch  and  trade,  load,  unload,  sell, 
barter,  or  exchange  ;  '^  beginning  the  adventure  on  the  goods 
from  the  loading  thereof  aboard  the  said  ship  twenty -four  hours 
after  her  arrival  on  the  coast  of  Africa.''    The  loss  occurred 
on  the  coast  of  Africa,  many  months  after  the  arrival  of  the 
vessel  on  the  coast,  and,  at  the  time  of  the  loss,  she  had  on 
board  a  part  of  the  outward  cargo  shipped  in  England ;  and 
the  question  was  whether,  in  estimating  the  loss,  the  value  of 
this  part  of  the  cargo  ought  to  be  included.    The  voyage  was 
evidently,  from  the  terms  of  the  policy,  intended  as  a  trading 
voyage,  by  way  of  barter,  with  the  natives  on  the  coast  of 
Africa ,'  and  from  this  circumstance,  as  well  from  the  amount 
of  valuation,  it  was  reasonable  to  infer  that  the  i-eal  intention 
was  to  secure  all  the  cargo  which  might  happen  to  be  on 
board,  whether  of  the  outward  or  of  the  homeward  adventure, 
from  the  time  specified  for  the  commencement  of  the  risk ; 
but  the  Court  thought  this  mere  probability  insufficient  to 
control  the  general  effect  of  the  clause,  and,  with  some  reluc- 
tance, held  that  no  part  of  the  outward  cargo  was  covered.^ 

At  what  time  the  loading  for  the  specified  voyage  is  to  be 
considered  as  beginning,  is  a  question  to  be  determined  by  the 
circumstances  of  each  case,  and  the  usage  of  the  particular 
port  or  trade.  We  shall  hereafter  see  that  an  unreasonable 
delay  in  commencing  the  adventure  will,  in  general,  discharge 
the  insurance ;  but  in  fishing  voyages  usage  has  been  allowed 
to  sanction  even  an  intermediate  trip,  and  the  homeward  risk 
on  goods,  under  the  words  "  at  and  from,''  is,  in  such  cases, 
suspended  until  the  time  of  the  actual  loading  for  the  home- 
ward voyage.^ 

The  risk  terminates  only  with  the  discharge  and  safe  land- 
ing of  the  goods.    The  passage,  therefore,  from  the  vessel 

continued  voyage  out  and  home,  and,  therefore,  although  the  policy  in  terms  re.' 
ferred  only  to  goods  taken  on  board  at  London,  yet  the  Court  felt  themselves  jus- 
tified, by  a  consideration  of  the  import  and  intention  of  the  policy  generally,  in 
rejecting  those  words,  and  comprehending  within  the  adventure  goods  taken  on 
board  anywhere  in  the  due  prosecution  of  that  voyage.— Q».  iamen, 
'  Jiickman  v,  Carstairs,  5  B.  &  Ad.  651. 
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to  the  wharf  is  at  the  peril  of  the  underwriters,  unless  the 
consignee  thinks  fit,  either  by  sending  his  own  craft,^  or  by 
positive  declaration,^  to  take  them  into  his  own  immediate 
charge  on  leaving  the  vessel's  side.  Here  again,  however,  the 
usage  of  the  port  prevails,  and  the  despatching,  by  the  con- 
signee^  of  public  lighters  for  the  reception  of  the  goods  is  not 
of  itself  considered  as  a  spontaneous  adoption  of  the  risk, 
when  such  is  the  customary  mode  of  landing.^ 

But  though  the  risk  contmues  till  the  landing  of  the  goods, 
yet  the  liability  of  the  underwriters  cannot  be  indefinitely 
prolonged  by  the  act  of  the  assured,  and  in  this,  as  in  other 
cases,  reasonable  expedition  is  required.  "  Reasonable,"  we 
have  more  than  once  had  occasion  to  obseiTe,  is  a  relative 
term.  The  underwriters  contract  with  a  presumed  knowledge 
of  the  nature  of  the  trade  in  which  the  vessel  is  to  be 
employed,*  In  an  early  case  it  was  shown,  that  by  the  known 
usage  of  the  trade  to  the  coast  of  Labrador,  the  outward 
cargo  remained  on  board  sometimes  for  months,  whilst  the 
crews  were  employed  in  fishing,^  and  in  such  cases  a  latitude 
would  be  allowed  as  reasonable,  which  in  ordinary  adventures 
would  not  be  tolerated. 

The  landing  contemplated  would  seem  to  be  a  landing  and 
delivery  in  the  usual  course  of  business  to  the  consignee  or 
his  agent.  But  Lord  Ellenborough  decided  otherwise,  and 
held  that  goods,  which  having  been  landed,  in  the  ordinary 
mode,  by  the  oflBlcers  of  government,  and  lodged  in  the 
government  warehouses,  were  afterwards,  without  having  been 
for  a  single  moment  in  the  control  of  the  consignees,  seized 
and  confiscated,  were  nevertheless  landed  within  the  meaning 
of  the  policy,  and  that  the  underwriters  were  discharged. 
"  If,"  said  his  lordship,  "  the  goods  are  once  landed  in  the 

^  Sparrow  r.  Camithers,  %  Str.  1236 ;  Ruckcr  v.  T^nd.  Ass.  Comp.  cor.  Buller, 
J.;  1  Marsh.  Ins.  253.. 
'  Strong  V.  Natally,  1  New  Rep.  16. 

•  Hurrj  T.  Ro^al  Exch.  Ass.,  2  Bos.  &  P.  430 ;  where  the  case  of  Sparrow  v. 
Carruthers  was  commented  upon  and  distinguished.  How  far  th^  usage  of  the  port 
and  trade  will  prevail  was  shown  in  the  case  of  Matthie  v.  Potts,  3  Bos.  &  P.  23, 
where  goods  shipped  from  the  vessel  into  launches,  for  the  purpose  of  beiiifC  rurt 
ashore  in  a  contraband  trade  to  the  Spanish  coast,  were  held  to  be  protected. 

*  Parkinson  v.  Collier,  Park,  470. 

«  Noble  V.  Kennoway,  Doug.  610;  and  see  Vallance  v.  Dewar,  1  Campb.50S; 
Ougier  v.  Jennings,  ib,  505  j    Salvador  v.  Hopkins,  3  Burr.  1707. 
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usual  course  of  business^  the  underwriters  on  such  a  policy  as 
tW  present  are  not  liable  for  any  subsequent  loss.  It  was 
meant  to  indemnify  against  marine,  not  terrene,  perils.  If  per- 
sons would  be  secured  against  the  cupidity  of  foreign  govern- 
ments^ or  the  enforcement  of  fiscal  regulations^  when  the  goods 
are  once  ashore  at  the  port  of  destination^  the  instrument  must 
be  differently  framed."^  In  accordance  with  this  suggestion 
policies  have  been  framed,  expressly  continuing  the  risk  until 
the  goods  should  be  safely  warehoused  at  the  house  or  ware- 
bouse  of  the  consignee.* 

It  has  been  already  said  that,  in  case  of  inevitable  necessity 
the  goods  insured  may  be  transhipped  without  prejudice  to 
the  insurance,  and  it  follows  that  the  protection  would  con- 
tinue during  the  time  that  the  goods  were  on  shoi'e,  or  in 
warehouse,  in  the  necessary  progress  of  the  transhipment.  So 
when,  by  a  stipulation  in  the  policy,  it  was  agreed  that  the 
goods  might  be  unloaded  at  an  intermediate  port,  and  re- 
shipped  on  board  a  British  vessel,  it  was  held  that  a  period 
during  which  the  goods  were  on  board  a  store  vessel  (in  which 
they  had  been  deposited,  according  to  the  usage  of  the  port, 
whilst  waiting  the  arrival  of  a  British  ship)  was  equally 
covered  by  the  insurance.^ 

Thirdly,  as  to  the  risk  on  freight.  In  general,  by  the  terms 
of  the  policy  no  time  is  expressly  limited  for  the  commence- 
ment of  the  adventure  on  freight.  The  terminus  a  quo  of  the 
voyage  described  will,  therefore,  ordinarily  determine  the 
place  at  which  the  risk  is  to  attach.  Thus,  a  policy  was 
eflFected,  from  New  South  Wales  to  India,  and  thence  to 
Europe,  on  freight  valued  at  10,000Z.  The  vessel,  which 
was  lost  on  the  passage  to  Europe,  had  earned  freight 
on  the  passage  from  New  South  Wales  to  India  to  the 
amount  of  2,500Z.,  which  the  underwriters  claimed  to  deduct. 
The  assured,  on  the  other  hand,  insisted  that  the  policy  was 
intended  to  apply  to  the  freight  of  the  voyage  from  India  to 
Europe  alone,  and  offered  extrinsic  evidence  to  show  that  it 

'  Brown  v.  Carstaird,  3  Campb.  161. 

'  See  Cahl  ▼.  Fairseen,  4  Taunt.  563  ;  Langborn  v.  Allnutt,  4  Taunt.  511. 

3  Tierney  v.  Hetherington,  cited  1  Burr.  348 ;  and  on  the  same  priculple  were 
decided  the  cases  which  determined  that  the  protection  of  tlie  policy  on  ship  ex- 
tended to  the  ship's  tackle  and  stores  when,  on  East  Ind^a  voyages,  according  to 
the  usage  of  the  trade,  they  were  landed  and  deposited  in  bank  sauls  during  the 
careening  and  repairing  of  the  ship.  Felly  t.  Roy.  Exch.  Ass.  1  Burr.  341 ;  Broogh 
y.Wbitniore,4T.  R.S06. 
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wasi  in  fact,  a  continuation  of  another  policy  by  which  the 
risk  to  India  was  covered.  But  the  Court,  as  it  was  bouiii, 
rejected  this  evidencCy  and^  guiding  itself  by  the  language  of 
the  policy,  allowed  the  deduction.^ 

A  policy  on  freight,  for  a  homeward  voyage,  does  not  pro- 
tect any  part  of  the  freight  on  the  outward  cargo,^  nor  does  it 
attach  on  the  homeward  cargo  unless  either  the  goods  out  of 
which  it  is  to  arise  are  on  board,^  or  there  be,  at  least,  a 
valid  contract  for  the  shipment,  so  as  to  give  the  owner 
of  the  ship  a  substantial  interest  in,  not  a  mere  expectation 
of,  the  profit  to  be  derived  from  the  carriage  of  them.^ 
And  although  it  was  formerly  supposed  that  upon  a  valued 
policy,  if  any  part  of  the  iKoneward  cargo  were  on  board,  the 
assured  was  entitled  to  recover  the  whole  amount,^  yet  it  is 
now  considered  as  established,  that  there  is  in  this  respect  no 
distinction  between  a  valued  and  an  open  policy,  and.  that 
where  a  part  only  of  the  destined  cargo  has  been  laden,  the 
valuation  must  be  so  &r  opened  as  to  apportion  the  freight  of 
that  part  according  to  the  scale  adopted  for  the  estimate  of  the 
whole.^  Thus  if  the  freight  were  valued  at  10002.,  but  one- 
third  only  of  the  goods  from  which  it  was  to  be  derived  were 
on  board  at  the  time  of  the  loss,  the  sum  to  be  paid  by  the 
underwriters  would  be  333/.  6s.  8d. 

Where  the  homeward  freight  is  insured  on  a  voyage  otU  and 
kame^  whether  the  vessel  go  out  in  ballast  or  with  a  cargo,  the 
risk  attaches  immediately,  and  the  homeward  freight  is  pro- 
tected though  the  vessel  be  lost  on  her  voyage  out  J  The 
ground  of  the  decisions  by  which  this  proposition  has  been 
affirmed  is,  that  the  whole  adventure  is  consolidated — 
that  the  departure  of  the  ship   from  her  home  port  is  an 

>  Robertson  v.  Marjoribanks,  t  Stark.  N.  P.  C.  576. 
3  fieli  V.  Bell,  9  Campb.  476. 
»  Tongc  V.  WatU,  2  Stra.  1«51. 

*  Patrick  v.  Eamcs,  3  Campb.  441 ;  Truscott  v.  Christie,  3  B.  &  6.  320;  Flint 
V.  Fleming,  1  B.  &  Ad.  45  ;  L.  &  Vf .  257. 

^  Jtfontgoraery  v.  Eggington,  3  T.  K.  362. 

*  Forbes  v.  Aspinall,  13  East,  323  ',  and  see  Rickinan  v,  Carstairs,  5  B.  &  Ad. 
651  (2d  point)  -,  wbere  the  same  point  was  decided  as  to  a  valued  policy  on  goods; 
though  the  Court  seemed  at  first  inclined  to  demur  to  the  doctrine  of  Forbes  t.  As- 
pinall. 

7  Thompson  v.  Taylor,  6  T.  R.  478;  Horncastle  v.  Stuart,  7  East,  400;  Da- 
vidson ▼.  Willasey,  3  Mi  &c  S.  313. 
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inception  of  the  adventure — that  an  inchoate  right  to  freight 
commences  from  the  moment  of  her  departure — that  this 
is  a  substantial  interest — and  that  as  the  loss  of  the  ship 
necessarily  induces  the  loss  of  the  freight,  it  falls  legitimately 
within  the  risks  protected  by  the  policy. 

On  a  similar  principle,  where  freight  was  insured  "  from 
Sheemess  to  Charente  and  back,"  from  the  date  of  the  policy — 
the  sum  insured  to  be  deemed  interest  on  the  outward  voyage, 
though  in  ballast— the  assured  was  allowed  to  recover,  though 
the  vessel  on  her  arrival  at  Charente  was  immediately  laid  un- 
der embargo  and  after  six  months  condemned,  without  any 
cargo  having  been  shipped,  or  even  prepared  for  shipment,  on 
which  freight  could  attach.^ 

The  liberty  to  touch  and  stay,  as  it  incidentally  gives  the 
right  to  load  at  the  intermediate  ports  specified,  or  in  the  di- 
rect course  of  the  voyage,  necessarily  also  brings  within  the 
protection  of  the  policy  the  freight  of  goods  so  laden.^ 

And  lastly,  although  the  policy  itself,  in  the  usual  form,  is 
silent  as  to  the  termination  of  the  risk  on  freight,  it  is  under- 
stood to  continue,  until  the  goods,  of  which  it  is  the  accessory, 
are  discharged  and  safely  landed.^  In  the  form  adopted  by 
the  Company  of  which  we  have  before  spoken,  it  is  so  ex- 
pressed— "  ajid  upon  the  freight  and  goods  until,  &c." 

Having  thus  considered  the  period  at  which,  the  risk  com- 
mences and  terminates,  with  reference  to  the  voyage  described 
in  the  policy  and  the  clause  declaring  the  termini  of  the 
adventure,  it  remains  to  examine  what  places  may  be  compre- 
hended within  the  limits  so  marked  out ;  or,  in  other  words,  to 
determine  the  course  of  the  voyage  as  indicated  by  the  de- 
scription given,  and  extended  or  qualified  by  the  further 
powers  stipulated  on  the  part  of  the  assured.  Without  this  our 
inquiry  into  the  construction  of  the  terms  in  which  the  voyage 
is  expressed  must  necessarily  be  incomplete,  inasmuch  as 
every  part^  of  the  policy  in  which  reference  is  made  to  the 
adventure  reflects  light  upon  the  rest,  and  the  construction 
must,  in  this,  as  in  all  other  cases,  be  made  upon  the  instru- 
ment as  a  whole.     It  is  therefore  with  regret  that  we  find  our-' 

*  Mackenzie  v«Shedden,  2  Campb.431. 

2  Barclay  v.  Stirling,  5  M.  &  S.  6. 

3  See  Phillips  ?.  Champion,  6  Taunt.  S. 
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selves  constrained  by  our  limits  to  postpone  this  part  of  our 
subject  to  a  future  Number,  and  thus  to  break  the  continuity 
of  view  which  it  would  have  been  desirable  to  present. 


ART.  v.— THE  LIFE  OF  G.  D.  ROMAGNOSL 

In  the  twentieth  year  of  the  present  century  the  name  of 
Romagnosi  had  scarcely  crossed  the  Appenines.  Italy,  exult- 
ing in  the  sublime  poetry  of  Monti  and  Manzoni,  the  admira- 
ble works  of  Canova,  and  the  exquisite  harmony  of  Rossini, 
had  hardly  yet  vouchsafed  a  glance  at  the  modest  philosopher, 
who,  under  his  own  humble  roof,  was  intently  engaged  in 
investigating  the  most  recondite  laws  of  the  moral  world.  No 
sooner  was  his  death  announced,  than  the  hearts  of  all  true 
Italians  were  filled  with  sorrow  at  finding  their  country  bereft 
of  one  of  its  greatest  ornaments  : — 

"  Quatenus  (beu  nefas!) 

Virtutem  incolumem  odimus 

Sublatam  ex  oculis  quaerimus  invidi." 

The  following  brief  account  of  his  life  and  works  will  show 
that  no  Italian  of  modern  times  better  merited  the  regrets  of 
his  countrymen,  or  possessed  higher  titles  to  the  honours 
since  conferred  on  his  name. 

Gian  Domenico  Romagnosi  was  born  on  December  13th, 
1761,  at  Salso  Maggiore,  a  village  in  the  states  of  Piacenza. 
His  parents  were  Bernardino  Romagnosi  and  Marianna  Trom- 
pelli,  both  of  noble  origin;  his  father,  a  magistrate,  was  very 
anxious  to   improve  the   good  dispositions  of  his   son,  but 
a  severe  discipline,  rendered  doubly  repulsive  by  a  rude  and 
servile  pedantry,  was  ill-suited  to  the  temper  of  the*  young 
man,  so  that  he  joyfully  caught  at  the  opportunity  of  entering 
the  college  of  Piacenza,  founded  by  the  renowned  Cardinal 
Alberoni,  where  a  hundred  young  men  receive  instruction  un- 
der the  direction  of  the  clerical  missionaries,  sixty  out  of  the 
hundred  being  supported  from  a  fund  bequeathed  by  the  foun- 
der.  Gian  Domenico  remained  there  from  1775  to  1781,  study- 
ing philosophy,  theology,  and  mixed  and  pure  mathematics. 
He  ever  aflerwards  retained  a  pleasing  remembrance  of  the 
beneficent  cares  of  those  fathers ;  so  much  so,  that  in  his  old 
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age  he  dedicated  to  them  one  of  his  principal  works^  in  which 
Father  Gian  Antonio  Corni  Pavese  is  particularly  mentioned 
as  a  professor  of  philosophy,  who,  to  an  admirable  sweetness  of 
temper^  united  the  most  profound  knowledge  drawn  from  the 
purest  sources. 

Among  those  of  his  school-fellows  who  afterwards  esta* 
blished  a  reputation  for  genius,  was  Melchiore  Gioia,  whose 
fame,  even  during  his  lifetime,  had  spread  beyond  the  bounds 
of  Italy.  Gioia,  at  his  death  in  1828,  left  in  his  friend  Ro- 
magnosi  a  severe  but  impartial  biographer,  who  made  it  a  point 
never  to  betray  the  cause  of  truth  by  inflated  eulogiums  and 
unmeaning  flowers  of  rhetoric,  as  interested  panegyrists  are 
apt  to  do. 

The  recollections  of  this  noble  institution  had  perhaps  a 
more  powerftil  influence  over  the  mind  of  Romagnosi,  when, 
boldly  confronting  an  established  and  general  opinion,  he 
subsequently  attempted  to  vindicate  the  memory  of  his  bene- 
factor, Alberoni,  suflering  full  as  much  from  ignorance  as  from 
calumny. 

Natural  philosophy  attracted  the  attention  of  young  Romag- 
nosi, in  preference  to  theology,  at  the  college  of  Piacenza; 
nay,  he  was  so  ardently  devoted  to  it,  that  he  soon  stood  on  a 
par  with  the  teachers  themselves.  The  peculiar  phenomena 
of  light  and  electricity,  which  were  then  a  subject  of  much 
discussion  and  study,  were  investigated  by  hiih  with  an  ad- 
mirable accuracy,  rarely  met  with  at  his  age.  It  is  said,  his 
school-fellows  were  at  times  obliged  to  raise  him  from  the 
ground,  where  he  lay  almost  fainting  from  the  effects  of  elec- 
tricity. He  also  pursued  the  study  of  astronomy,  to  which  he 
often  devoted  the  greater  part  of  the  night.  With  mathe* 
matics  he  was  most  perfectly  acquainted,  as  we  may  judge  by 
his  work  composed  in  1821,  during  his  confinement  in  the 
prisons  of  Venice.  It  appears  as  if  a  secret  instinct  inclined 
him  to  meditate  on  the  fixed  stability  of  the  laws  of  the  phy- 
sical world  with  the  same  systematic  perseverance  with  which 
he  investigated  the  comparatively  unfixed  laws  of  the  political. 
Whether  the  merit  is  to  be  ascribed  to  the  good  regulations 
of  the  college,  or  to  the  natural  disposition -of  the  pupil,  it 
appears  certain  that  the  mind  of  Romagnosi  derived  much  of 
its  strength  and  its  resources  from  physical  pursuits,  for  we 
constantly  find  him  drawing  wise  and  accurate  analogies  be* 
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tween  the  laws  of  matter  and  of  mind.  Metaphysics,  also, 
contributed  largely  towards  the  formation  of  his  mind.  Bon- 
net's Work  on  the  Faculties  of  the  Mind,  was  to  him  (to  use 
his  own  expression)  like  an  intellectual  gymnastic,  the  vehicle 
to  convey  him  into  another  hemisphere.  He  entered  it  under 
such  guidance,  and  he  also  carefully  studied,  and  drew  up  an 
Abridgment  of,  Locke.  So  many  courses  of  study,  so  ar- 
dently undertaken  when  he  had  not  yet  reached  his  eigh- 
teenth year,  caused  his  school-fellows  to  bestow  upon  him  the 
name  of  the  little  Beccaria,  Moreover,  these  urchins  knew 
full  well  how  to  take  advantage  of  the  disposition  of  the  little 
Beccaria,  by  offering  him  books  in  exchange  for  his  regular 
allowance  of  food;  a  kind  of  bargain  with  which  he  was  ever 
eager  to  close,  as  he  always  regarded  it  as  the  greatest  happi- 
ness to  have  good  books,  and  he  asserted  that,  owing  to  this 
taste,  he  had  not  been  obliged  to  return  to  his  early  studies, 
as  has  happened  to  many  people. 

Besides  his  favourite  pursuits,  he  could  also  find  time  to 
come  off  creditably  in  an  examination  he  had  to  undergo  on 
theology  before  his  departure  from  the  college :  a  few  nights 
of  close  application  suflSced;  and  the  astonishment  of  the 
lecturers  arrived  at  its  height  on  finding  all  at  once  the 
most  consummate  knowledge  in  the  pupil,  who  in  the  course 
of  the  year  had  devoted  hardly  any  attention  to  the  subject. 
After  leaving  the  college,  he  applied  himself  to  the  study  of 
the  Jtis  Publicum,  at  the  University  of  Parma.  He  took  his 
degree  there  ih  August  8th,  1786,  and  the  doctor  who  had 
just  lefl  school,  now  wanted  but  an  opportunity  to  distinguish 
himself.  His  first  essay  was  a  lecture  on  the  following 
thesis : — Woman  s  Love  the  first  impulse  to  Legislation.  It 
was  read  in  1789,  at  a  literary  academy  at  Piacenza,  to  refute 
an  extravagant  paradox  of  Helvetius,  and  was  afterwards 
published:  the  ardour  of  a  youthful  mind,  joined  to  much  force 
of  reasoning,  are  to  be  found  throughout  the  woric,  these 
being  the  leading  features  of  all  his  subsequent  compositions. 
From  this  prelude  Romagnosi  passed  to  more  important  mat- 
ters. The  names  of  Beccaria  and  Filangieri  caused  his  heart 
to  beat,  and  a  secret  voice  whispered  him  that  a  new  adven- 
turer was  expected  on  the  path  opened  by  them.  Their 
memory  will  ever  be  venerable,  for  they  were  the  first  to 
awaken  the  slumbering  monarchs  of  the  world  from  the  torpid 
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indifference  with  which  they  permitted  their  barbarous  sys- 
tems of  legislation  to  continue  working  the  most  baneful 
effects  upon  society.  Through  the  instrumentality  of  these 
great  men,  modern  laws  were  cleansed  of  many  of  their  most 
revolting  barbarities;  but  the  influences  by  which  the  change 
was  brought  about  were  not  strong  enough  to  originate  a  new 
system.  These  master-minds,  therefore,  simply  obeyed  the 
law  of  human  progress ;  they  improved  upon  others ;  they 
blended  their  own  philosophy  with  the  French  philosophy  of 
the  18th  century,  which  was  then  extending  itself  throughout 
civilized  Europe.  About  this  time  the  most  varying  and  con- 
tradictory opinions  prevailed  as  to  the  origin  and  foundation 
of  the  right  of  punishment.  Some  derived  it  directly  from  the 
will  of  God,  as  under  a  theocracy;  others,  from  the  conscience 
of  man ;  but  the  greater  part  traced  it  to  a  supposed  social 
compact,  by  which  the  governed  surrendered  the  right  of 
punishing  to  the  governor  or  governing  body,  in  return  for 
protection.  It  was  therefore  necessary  to  establish  the  true 
origin  of  this  right,  its  basis,  limits,  and  proportions, — and 
this  was  the  object  of  Romagnosi's  consideration  in  his  Ge^ 
nesis  of  the  Right  of  Punishment — published  for  the  first  time 
at  Pavia  in  1791,  when  he  had  scarce  attained  his  27th  year. 
He  contended,  that  in  a  state  of  barbarism  (only  imagined  for 
the  sake  of  theory),  the  right  of  punishing  can  only  be 
claimed  momentarily,  that  is  to  say,  as  long  as  the  offence  of 
the  aggressor  lasts — in  such  a  state,  it  is  no  question  of  right, 
it  is  force  repelled  by  force ;  and  if  any  shade  of  right  exists, 
it  ceases  as  soon  as  the  aggression  ceases.  No  other  man 
could  take  upon  himself  the  defence  of  the  offended  person  by 
punishing  the  offender ;  for  what  is  his  authority  to  do  so  ? 
Where,  and  from  whom  can  it  be  derived  ?  From  the  sen- 
timent of  humanity?  What  humane  sentiments  can  be  ex- 
pected from  men  wandering  in  wild  forests  in  the  company  of 
brutes  ?  What  sensibility  can  be  supposed  among  beings 
who  have  nothing  of  men  but  the  external  forms?  among 
beings  who  are  the  slaves  of  their  own  sensations,  and  of  the 
phenomena  of  external  nature  ?  With  the  hypothesis  of  the 
savage  state  you  can  only  obtain  a  right  of  individual,  iso- 
lated, momentary  defence,  which  neither  satisfies  a  reason- 
able mind,  nor  answers  the  important  and  efficient  object  of 
punishment.    To  establish  this,  it  was  [nece89ary  to  consider 
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the  true  nature  of  man^  revealed  in  his  irresistible  wants^  his 
general  and  constant  inclinations  in  every  time  and  place. 
To  live  as  veil  as  we  can  is  the  great  law  of  moral  gravitation. 
The  only  means  to  obtain  this  important  desideratum  is 
through  society.  Man  has  consequently  a  right  to  maintain 
himself  in  this  state  by  every  means  necessary  to  insure  his 
tranquillity  and  safety.  Consequently^  any  breach  of  this 
tranquillity  and  safety,  (when  every  preventive  expedient  has 
proved  useless),  merits  a  punishment.  This  (according  to 
Romagnosi)  is  the  true  origin  of  the  right  of  punishment;  but 
this  is  not  all,  it  is  necessary  to  show  the  motive  which  leads 
you  to  inflict  a  punishment  on  him  who  has  violated  a  law:  do 
you  punish  with  a  view  to  revenge  or  retaliation,  to  the  re« 
formation  of  the  offender,  or  to  the  prevention  of  the  offence? 
Romagnosi  proves  to  demonstration,  that  punishments  exer- 
cise a  preventive  influence,  by  keeping  the  ill-disposed  from 
crirae^  Let  punishment,  therefore,  be  inflicted,  that  society 
may  be  uninjured  and  unimpaired.  This,  he  contends,  is  the 
true  nature  of  the  right  of  punishment ;  so  thought  Plato  and 
other  philosophers  of  antiquity :  and  Romagnosi,  who  was  not 
blinded  by  literary  pride,  ingenuously  confessed  he  had  only 
vindicated  a  point,  sanctioned  by  sound  reason,  from  the  law- 
yers—  showing  at  the  same  time  that  the  penal  system  is 
but  a  branch  of  preventive  education,  and  not  a  vindictive 
satisfaotion.  In  the  third  part  of  the  work  Roipagnosi  dis- 
cusses the  nature  of  the  punishment  to  be  inflicted.  He 
admitted  the  punishment  of  death  in  the  case  of  a  strict  and 
well-proved  necessity.  He  said  it  was  a  gross  mistake  to 
treat  this  question  abstractedly,  as  many  do,  it  being  in  his 
opinion  more  a  question  of  fact  than  of  right.  He  went  even 
so  far  as  to  write  in  support  of  this  opinion  in  an  Italian 
periodical,  in  which  he  discussed  the  penitentiary  system 
advocated  by  Bentham  and  his  followers.  He  asserted  such  a 
system  to  be  quite  preposterous,  inasmuch  as  it  substitutes 
expiation  for  defence ;  we  ought  (he  contended)  either,  never 
to  punish  a  culprit,  or,  if  necessary,  to  take  his  life.  We  are 
unable  to  explain  how  this  enlightened  man  was  so  far  mis- 
taken as  to  flatter  himself  that  he  could  supersede  the  neces- 
sity of  penitentiaries.  Much  less  can  we  account  for  his 
strong  aversion  to  that  system,  which  might  at  all  events  be 
Ipoked  upon  as  a  legitimate  consequence  of  his  indisputable 
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principle  of  preventive  penal  laws.  Romagnosi,  however, 
could  form  no  notion  of  jusitice  without  the  sword* 

No  juridical  book,  since  Beccaria's,  ever  met  with  such  a 
reception  as  "  The  Genesis  of  the  Penal  Laws'*  The  Germans 
were  the  first  to  do  justice  to  its  merit,  by  two  translations 
closely  following  each  other.  In  the  United  States,  it  is  used 
as  a  guide  or  hand-book  in  the  public  courses  of  that  branch  of 
science.  In  the  Duchy  of  Wiirtemberg,  it  has  been  taken  as  a 
standard  for  the  compilation  of  a  new  criminal  code.  In  Italy, 
it  has  obtained  a  recognized  superiority  over  any  other  work  of 
the  same  nature,  both  ancient  and  modern.  In  France,  no  men- 
tion whatever  has  been  made  of  it :  Pastourel  alone  sent  his 
congratulations  to  the  author  at  the  time  of  the  first  publica- 
tion of  the  work.  Romagnosi  derived  no  pecuniary  advantage 
from  it,  this  being  out  of  the  question  in  Italy,  but  he  derived 
a  far  greater  and  more  honourable  advantage,  for  in  1791, 
(the  year  of  the  publication)  he  was  appointed  a  Praetor  at 
Trent.  Trent  was,  in  those  times,  a  principality  belonging 
to  the  German  Confederation.  It  was  governed  by  a  bishop 
under  the  administration^ of  an  Aulic  Council  of  State.  A 
stranger  was  annually  appointed  to  administer  justice,  under 
the  title  of  Praetor.  Romagnosi  was  confirmed  in  that  dignity 
during  three  following  years,  and  in  May,  1793,  the  appoint- 
ment of  Aulic  Councillor  was  conferred  upon  him  by  the  bishop, 
Peter  Vigilio,  of  the  family  of  the  Counts  of  Thura.  Among 
the  wise  measures  introduced  by  Romagnosi  during  the  time 
of  his  magistracy,  was  that  of  listening  to  the  complaint  of  any 
person  who  had  received  a  verbal  injury  and  claimed  redress 
for-  it — a  measure  which  had  the  effect  of  preventing  the  com- 
plainant from  taking  a  secret  vengeance  on  the  offender. 
Another  measure  deserves  still  greater  praise,  viz.  the  check- 
ing of  an  abuse  that  had  crept  into  some  districts,  the  car- 
rying of  arms  in  the  ordinary  intercourse  of  society.  This 
was  checked  by  imposing  a  moderate  fine,  to  be  paid  without 
exception  by  all,  instead  of  imposing  a  severe  punishment,  to 
be  inflicted  on  few.  Both  measures  were  attended  by  the  hap- 
piest results. 

The  remembrance  of  his  magistracy  was  always  dear  to 
Romagnosi,  entertaining,  as  he  did,  a  constant  affection  for 
(he  Tyrolese  people,  t;o  whom  he  gave  credit  for  a  striqt 
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regard  to  truth ;  neither  was  that  country  forgetful  of  him^  as  is 
proved  by  the  numbers  who  came  purposely  from  Tyrol  to  pay 
a  visit  to  their  ancient  Praetor.  His  paternal  anxiety  for  that 
country  was  on  one  occasion  remarkably  manifested.  When 
the  French  troops^  commanded  by  Massena,  at  Vaubois,  were 
on  the  point  of  invading  Trent,  which  was  not  protected  by 
any  strong  fortification,  Romagnosi  advised  the  Tyrolese  to 
break  down  the  bridge  on  the  Adige,  and  plant  two  pieces  of 
ordnance  to  command  the  banks.  This  expedient  forced  the 
enemy  to  come  to  terms  before  they  entered  the  city  of  Trent. 
At  the  expiration  of  his  period  of  ofiice,  he  devoted  himself 
to  the  practice  of  a  private  advocate,  agreeably  to  the  law 
and  adipinistration  both  of  the  country  and  the  Austrian  regu- 
lations. Several  of  his  speeches  in  important  cases,  from 
1794  to  1800,  w^re  printed,  both  at  Trent  and  at  Roveredo. 

An  epoch  of  serious  disturbance  was  then  impending  over 
Italy,   most  people  being  doubtful  whether  the  movement 
excited  by  the  political   storms  in   France  would  lead  to 
true  liberty  or  to  new  bondage.     Romagnosi,  who  had  no- 
thing of  that  sort  of  ambition  which  avails  itself  of  the  trou- 
bles of  a  country,  had  applied  himself  again  to  the  study 
of  physics;    neither  did  his  lucu|}rations  prove  fruitless,  as 
he  was  the  first  who  observed  the  deviation  of  the  needle 
caused  by  the  action  of  the  galvanic  current.     This  impor- 
tant phenomenon,  which  forms  the  ground-worH  of  electrical 
magnetism,  was  not  at  first  much  noticed  by  the  Italians. 
Aerstedt,  the  Dane,  therefore,  usurped  the  merit  of  the  disco- 
very, which  was  afterwards  reclaimed  by  Configliacchi  in  18^. 
Romagnosi  was  likewise  at  that  time  engaged  in  publishing 
two  interesting  works,  the  principal  olyect  of  which  was  to 
diffuse  just  notions  of  the  doctrine  of  equality,  as  to  which  his 
sentiments  were  pretty  nearly  the  same  as  Milton's — 


— — "  If  not  equal  all,  yet  free, 

Equally  free,  for  orders  and  degrees 
Jar  not  with  liberty  but  well  consist." 

On  the  invasion  of  the  Tyrol  by  the  French  troops, 
Romagnosi  was  appointed  secretary  to  the  Supreme  Council 
of  Trent,  by  General  Mattia  Dumas.  In  this  new  station  he 
never  omitted  an  opportunity  of  being  useful  to  that  country 
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by  recommending  moderation  to  the  conquerors.  On  one 
occasion  he  succeeded  in  saving  the  lives  of  four  Tyrolese, 
accused  of  carrying  on  a  secret  corresppni^ence  wit|i  the 
enemy.  When  the  first  French  doiflinatiofl  in  Il^ly  was  ^( 
end^  new  disturb^tnces  foUpwed^  and  new  persec^tionl9  were 
set  on  foot  by  the  Austrian  party.  It  was  t}ien  that  Rqpaag- 
nosi  was  indicted  iox  high  treasqi^^  a;id  underwent  a  severe 
trial  at  Inspruck^  where  he  W^ts  ipjp^i^pped.  But  be  i^as  able 
to  clear  his  conduct  sq  well  that  bis  calufpnjatqr  was  ^icile^, 
which  is  to  be  looked  upon  as  an  instance  of  incprifuptible 
justice^  and,  we  might  we)]  ^ay,  a  phenon^enpn  in  thos^  times. 

The  people  of  Tyrol  received  back  in  triumph  fheir  ancient 
magistrate^  thus  rescued  firom  tb^  fang^  of  bisf  enemy ;  nor 
were  poets  wanting  to  give  vent  tp  the  popular  exultation,  hi? 
return  being  celebrated  bpth  in  I^atin  and  It^H^p  verse,  "^he 
illustrious  Cesarptti  wrote  a  congr^tul^tQi'y  letter  tp  his  fripnd 
Romagnosi,  sending,  at  the  samP  time,  £^  l^atin  inscription  in 
remembrance  of  the  happy  event-  What  will  appear  much 
mpre  singular,  4  professor  of  Padna  haile^  Bomagfipsi  as  a 
poet,  from  bis  having  published  a  translation  pf  soine  |jatin 
lines  on  some  nuptial  solemnity,  and  solicited  h^iu  at  the  same 
tin^e  "  to  devote  himself  seriously  to  converse  with  the  Muses.-* 
Happily,  says  a  respectable  writer,  Romagnosi  did  not  pomply 
with  his  friend's  wish,  and  after  this  first  tri^l*  divorced  him- 
self altogether  from  their  society. 

Romagnosi  resided  in  Tyrol  till  the  end  of  18Q2.  On 
December  Slst  of  the  same  year  he  was  recalled  by  a  letter 
from  the  councillor  of  state  (Moreau  St.  Mery),  to  fill  the 
place  of  Professor  of  the  Law  of  Natipns  at  the  University  of 
Parma.  This  appointment  agreed  with  his  wish  pf  visiting 
his  native  country  and  his  family.  The  salary  was  only  400 
livres.  He  was  induced  to  publish  a  second  work,  no  less 
admirable  than  the  former :  '^  Introdnzipne  alio  Studip  del 
Diritto  Publico  Universale;"  a  work  which  did  much  towards 
freeing  the  study  in  question  from  tl}e  fetters  imposed  on  it 
by  the  servile  and  scholastic  method  of  his  predecessors. 

It  seems  unnecessary  to  attempt  an  analysis  of  ^  work 
merely  intended  as  introductory  to  the  composition  pf  a  com- 
plete treatise  on  the  subject,  as'  the  title  itself  teljs.    Most 
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people  did  not  understand  it  at  firsts  and  were  discontented 
at  not  finding  in  it  what  it  could  not  be  expected  to  contain, 
both  from  the  nature  of  the  work  and  the  political  condition 
of  the  country  where  it  was  published.  It  would,  probably, 
have  dropped  out  of  notice  altogether,  had  not  the  interests  of 
the  public  been  roused  in  1826  by  the  Anthology  of  Florence, 
in  which  appeared  some  letters  of  the  author  to  his  intimate 
friend  Valeri,  SulV  ordinamento  della  Scienza  della  Cosa 
Publica.  These  letters  tend  greatly  to  the  illustration  of  the 
work,  and  show  the  comprehensive  views  with  which  he  ap- 
proached the  task  of  systematizing  the  science.  Above  all,  it 
proved  his  ardent  desire  to  lay  the  foundations  of  a  philoso- 
phical school — which  should  consist  in  knowing  things  with 
reference  to  their  especial  causes. 

Grotius,  Puffendorf,  Leibnitz,  and  Lampredi,  have  revealed 
many  important  truths  belonging  to  this  branch  of  study:  their 
noble  exertions  richly  deserve  the  tribute  of  our  gratitude, 
and  it  would  be  unpardonable  to  depreciate  them,  but  still 
more  must  we  admire  the. man  who  has  raised  himself  yet 
higher,  who  has  worked  up  his  materials  with  so  much  har- 
mony, precision,  and  solidity,  as  to  bid  defiance  to  attack, 
Much  as  these  great  men  had  done  to  elevate  the  glory  of 
their  compatriots,  the  creator  of  tlie  mathematics  of  criminal 
law  erected  a  more  sublime  and  majestic  monument  to  the 
glory  of  the  Italian  name. 

Romagnosi  wrote  to  his  friend  Valeri  that  this  work  of  his 
was  only  the  embryo  of  a  science  which  still  lay  hidden  in  his 
own  mind.  It  was,  in  fact,  so  to  speak,  the  peristyle  of  his 
new  treatise :  Della  Filosofia  Civile  in  relazione  alia  Vita 
degli  Stati,  which  Austrian  policy  did  not,  nor  probably  ever 
will,  permit  to  be  published  in  any  of  the  countries  subjected 
to  it.  The  author  himself  expresses  a  doubt  about  it,  saying 
it  would  be  a  posthumous  work ;  he  expressed  himself  to  this 
effect  in  a  letter  to  his  friend  Valeri,  dated  August  1824 : — 

"  You  inquire  after  the  Vita  degli  Static  a  vast  and  perfectly  original 
work,  of  which  I  could  give  but  a  foretaste.  You  suppose  it  is  some- 
thing like  the  ideal  eternal  history  of  Vico.  But  I  have  thought  it 
best  to  treat  of  political  physiology  for  the  use  of  a  nation  in  its  ma- 
turity;  the  views  of  Vico,  Condorcet,  and  Price,  do  not  enter  into  my 
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plan,  except  as  subaltern  and  subsidiary  to  it.  Tbe  perpetual  formula 
of  life  is  tbere  established  and  demonstrated.  Tbe  great  natural 
powers  of  states^  viz.  opinions^  property,  and  arms,  are  defined  and 
examined,  witb  reference  to  tbeir  nature,  tbeir  energy,  and  their 
movement,  in  a  separate  as  well  as  in  a  conjoint  sense.  In  a  word, 
my  business  is  with  tbe  laws  of  life,  and  then  I  proceed  to  consider 
tbe  highest  point  of  the  happiest  intercourse,  as  well  between  tbe 
parts  of  the  same  state  as  between  nation  and  nation.  You  see,  then, 
that  the  whole  spirit  of  the  order  of  legislation  and  administration, 
derived  from  necessary  and  natural  laws,  is  here  developed,  taking  into 
account  tbe  differences  of  ages  as  well  as  those  of  various  countries, 
brought  about  by  tbe  force  of  nature  alone.  Such,  shortly  stated,  is  the 
subject  I  am  turning  in  my  head.  I  know  of  no  one,  either  amongst 
ancient  or  modem  authors,  that  has  attempted  this  subject,  tbe  most 
important^  and  the  most  extensive,  in  my  opinion,  that  exists :  I  pray 
heaven  to  give  me  life  and  mental  power  to  mark  out  the  plan  of  an 
undertaking  which  at  some  future  time  will  appear  in  a  posthumous 
shape." 

If  the  fame  of  Romagnosi,  notwithstanding  these  classical 
pursuits,  was  not  generally  spread  over  the  peninsula,  it  was 
certainly  great  in  his  own  country.  In  1806  he  was  sent  for 
to  Milan  to  assist  in  a  new  organization  of  the  government. 
His  first  business  was  to  work  at  the  compilation  of  a  new  penal 
code,  together  with  other  learned  lawyers,  such  as  De  Lorenzi 
Luini,  Canova,  Silva,  Belloni,  Noni,  Raffiielli,  Bagazzi^  San^ 
ner^  and  Luosi.  Others  were  consulted  by  letter^  as  Renazzi 
at  Rome>  Paolini  at  Pistoia,  Cremani  at  Florence.  At  the 
same  time  he  alone  was  commissioned  to  compile  a  code  of 
criminal  procedure,  which  was  presented  three  months  after- 
wards to  the  lieutenant-general  of  the  kingdom.  A  commis* 
sion  having  been  appointed  to  examine  it,  Romagnosi  attended 
the  meetings  (seventy-two  in  all),  of  which  he  kept  the  reports. 
Romagnosi's  opinion  was  in  favour  of  jury  trials  but  a  decree 
of  Napoleon  was  found  to  be  opposed  to  its  introduction. 
Napoleon  had  said  in  this  decree : — "  I  have  come  to  a  con- 
clusion, that  the  present  situation  of  Italy  does  not  permit  me 
to  think  of  establishing  the  jury;  but  the  magistrates  should 
decide^  like  juries,  according  to  their  conviction  and  con* 
science,  without  abandoning  themselves  to  a  system  of  half- 
proof,  which  endangers  innocence  oftener  than  it  contributes 
to  the  discovery  of  crime."     Romagnosi  strongly  opposed  the 
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practice  of  royal  letters  {lettres  de  cachet)^  as  tyrannical,  and 
triumphantly  refuted  the  arguments  of  his  colleagues,  ex- 
claiming, with  noble  indignation,  that  the  decorations  they 
wore  on  their  breasts  had  the  effect  of  Medusa's  head, — ^they 
turned  their  hearts  to  stone.  He  suggested  many  other 
useful  improvements  which  the  commission  adopted,  and  the 
code  was  eventually  published  and  put  in  force  with  the 
greatest  success.  Even  France  paid  its  tribute  of  approbation 
to  a  work  deemed  perfect  by  the  statesmen  of  those  times,  and 
this  is  saying  a  great  deal  for  it,  considering  the  reluctance  of 
that  nation  to  applaud  any  productions  but  its  own. 

The  fate  of  the  penal  code  was  not  equally  auspicious,  for 
after  all  the  labour  bestowed  upon  it,  it  could  never  be  brought 
into  force.  It  is  rumoured  that  a  singular  circutastance, 
wholly  alien  to  the  merit  of  the  work,  was  its  stumbling- 
block.  This  circumstance  is  related  by  a  writer  who  had  it 
from  Romagnosi  himself.  The  supreme  magistrate,  Luosi, 
had  thought  proper  to  write  a  long  preliminary  discourse  for 
the  code,  in  which,  with  great  pomp  of  erudition,  he  discussed 
the  most  essential  parts;  this  discourse  delayed  the  arrival  of 
the  work  at  Paris,  where  it  was  to  have  been  forwarded  for 
approbation.  Napoleon  having  asked  for  it,  and  not  finding 
it  ready,  ordered  that  the  French  code  of  criminal  proce- 
dure should  be  in  force  in  Italy.  The  boon  bestowed  on 
Italy  by  the  gift  of  the  civil  code  was  more  than  neutralized 
by  the  introduction  of  the  criminal  code,  which  has  not  the 
appearance  of  a  work  of  the  nineteenth  century.  It  seems 
rather  the  inspiration  of  a  troop  of  cannibals,  than  that  of  a 
meeting  of  learned  men  under  the  influence  of  benevolence. 
The  punishment  of  death  is  inflicted  in  the  most  wanton  way, 
as  if  the  intention  was  to  make  it  an  every-day  spectacle  for 
the  people.  Then  follows  a  series  of  other  atrocities,  confis- 
cation, branding,  and  other  inflictions  of  the  kind. 

Romagnosii  owing  to  the  many  legislative  labours  entrusted 
to  him  by  the  government  at  Milan,  was  obliged  to  resign  his 
professorship  at  Parma,  without  being  appointed  to  an  equi- 
valent. But  honours,  which  he  did  not  need,  were  bestowed 
upon  him.  On  Jan.  28,  1807,  he  was  appointed  counsellor 
to  the  minister  of  justice,  by  the  following  complimentary 
Imperial  decree ; — 
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"  Tbe  literary  reputation  that  you  have  deservedly  acquired  among 
the  learned,  both  by  tbe  works  you  have  published  and  the  lectures 
yon  have  delivered,  had  induced  me  to  avail  myself  of  your  assistance 
in  tbe  various  labours  relative  to  legislatioy,  whfch  are  now  ap- 
proaching their  close.  Perfectly  satisfied  with  the  results  of  your 
work,  I  have  now  thought  it  high  time  that  you  should  have  a 
recompense  of  such  a  nature  as  will  give  to  us  the  advantage  of  your 
lucubrations  in  various  discussions  that  may  devolve  upon  the  mini* 
ster.  For  this  purpose,  it  is  with  the  highest  satisfaction  that  t  have 
appointed  you  as  a  member  of  the  Bureau,  or  council  of  the  ministry 
itself  to  which  you  now  belong.  In  the  perfect  conviction  that  tbe 
honourable  testimony  I  thus  give  of  my  opinion  of  you  will  not  be 
conti-adicted,  and  that,  on  the  contrary,  it  will  be  confirmed  and 
increased,  I  coitgratulate  myself  on  having  added  to  my  collaborators 
an  individual  univefsaliy  esteemed  foi*  his  talents  and  the  useful  ap« 
plication  of  them." 

Twenty  days  after  this  important  and  honourable  title 
(which  conferred  no  emolument  whatever)  was  bestowed  on 
him,  he  received  the  nomination  of  professor  of  civil  law  at 
the  University  of  Pavia.  This  professorship  was  given  him 
as  an  indemnification  of  the  one  he  had  been  obliged  to 
resign  at  Parma^  and  after  the  first  three  years  it  would 
have  constituted  an  annuity  for  life,  according  to  the  57th 
article  af  the  law  of  September,  1802,  in  which  it  is  laid 
down  expressly : — at  the  expiration  of  three  years  the  pro- 
fessors are  no  longer  removable.  But  the  law  could  not  be 
made  applicable  in  this  case,  because  the  government  required 
his  presence  in  the  capital,  as  well  for  a  new  chair  rendered 
indispensable  by  the  new  system  of  laws,  as  for  farther  legis- 
lative labours.  The  new  chair,  to  which  he  was  appointed 
in  January  18,  1809,  was  that  of  supreme  legislation  in  its  re- 
lations to  public  administration ;  his  duty  being  to  teach  the 
practical  theory  of  the  administrative,  economical,  political, 
and  financial  laws^  according  to  the  system  of  Sonnenfeld  at 
Vienna.  On  his  installation  to  this  new  office  he  read  an 
inaugural  discourse  on  the  importance  of  the  study  of  supreme 
legislation,  in  which  he  concisely  explained  the  nature  of  the 
duty  that  had  been  entrusted  to  him. 

The  superintendence  of  matters  connected  with  the  schools 
of  public  law  having  been  annexed  to  the  ministry  of  justice^ 
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Romagnosi  was  requested  to  take  it  under  his  direction  for 
the  trifling  salary  of  2000  francs  per  year,  and  this  with  the 
view  of  reimbursing  him  for  the  loss  of  the  professorship  of 
Pavia,  which  he  resigned  to  go  to  Milan.  All  the  emoluments 
of  Romagnosi  at  that  time  amounted  to  5,000  francs  a  year. 

Having  fixed  his  residence  in  the  capital,  he  displayed 
wonderful  activity:  besides  the  various  employments  that  we 
have  mentioned,  he  conducted  a  periodical  paper  on  jurispru- 
dence, in  order  to  throw  more  light  on  the  new  system  of 
legislation- 
Milan,  at  the  time  we  allude  to,  opened  a  vast  field  to  the 
talents  of  the  philosopher  of  Piacenza.  Every  thing  having 
undergone  or  being  about  to  undergo  a  change,  there  was 
positive  need  of  such  a  man ;  but  however  creditable  it  may 
have  been  to  the  government  to  have  employed  him,  it 
was  by  no  means  to  its  credit  that  he  was  so  meanly  re- 
munerated for  his  services.  Nor  was  this  the  worst  of  it; 
he  was  not  merely  left  to  languish  in  poverty,  but  abso- 
lutely made  the  object  of  persecution  by  the  officials  who 
were  so  largely  indebted  to  him.  Spies  were  set  upon  his 
actions,  and  eaves-droppers  and  tale-bearers  paid  for  reporting 
his  opinions,  which  the  Austrian  ministers,  at  a  subsequent 
period,  paid  him  the  compliment  of  dreading  to  the  full  as 
much  as  the  army  of  the  enemy.  Nay,  those  of  his  friends 
and  acquaintance  who  continued  their  manifestations  of  re- 
spect were  marked  out  by  the  police  as  objects  of  suspicion, 
and  in  many  instances  suffered  severely  for  paying  homage  to 
talent  and  integrity.  On  more  occasions  than  one,  his  perse- 
cutors resorted  to  open  violence.  He  had  published  at 
Lugano,  the  first  volume  of  a  work,  entitled  "  Of  the  Consti- 
tution of  a  National  Representative  Monarchy"  Not  satis- 
fied with  prohibiting  this  work,  the  government,  having  been 
informed  that  he  had  two  volumes  in  manuscript,  made  an 
eflTort  to  seize  them,  and  broke  into  his  house  for  that  pur- 
pose, but  the  attempt  was  frustrated  by  the  activity  and 
fidelity  of  a  servant.  So  disagreeable  to  the  ears  of  the 
Teutonic  despot  are  the  terms  constitution  and  constitutional, 
that  his  physicians  are  obliged  to  employ  a  periphrase  to  ex- 
press the  physical  organization  of  man. 

In  spite  of  a  life  which  was  far  from  being  quiet  and  sC- 
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rene^  Milan  was  to  Romagnosi  his  adoptive  country;  even 
without  any  particular  object  he  had  received  letters  of  natu- 
ralization so  early  as  July  1813,  and  he  calmly  continued  his 
ordinary  pursuits  there  so  soon  as  the  immediate  disturbance 
of  persecution  had  ceased. 

In  1820  he  gave  a  new  proof  of  this  temper  of  his  mind  in 
his  "  First  Argument  on  the  Science  of  Natural  Law;"  a 
little  work,  if  its  size  be  considered,  but  precious  for  the 
analytic  method  so  peculiar  to  him.  It  was  written  expressly 
for  his  pupils,  to  whom  he  gave  private  instructions  by  per- 
mission of  the  government.  This  book  was  adopted  as 
a  class  book  in  the  Ionic  universities,  and  in  Italy  a  distin- 
guished professor  of  civil  law  expounded  it  to  his  pupils,  by 
way  of  introduction  to  his  lectures.  This  professor,  however, 
lost  his  situation  in  consequence,  being  compelled  to  resign 
on  the  charge  of  having  taught  doctrines  hostile  to  religion 
and  good  government. 

Our  narrative  brings  us  back  to  an  epoch  pregnant  with 
fears  and  hopes  for  Italy — the  fears,  alas !  have  been  too  truly 
realized,  the  hopes  have  vanished  into  air.  The  year  1821 
will  ever  be  memorable  to  those  Italians  who  proved  them- 
selves true  lovers  of  their  country,  and  were  afterwards 
doomed  to  atone  for  their  generous  efforts,  by  a  long  and 
(in  many  instances)  still  enduring  period  of  distress.  Not- 
withstanding very  positive  assertions  to  the  contrary,  it  is  far 
from  clear  that  the  preparations  for  the  emancipation  of  Italy 
were  made  by  the  Society  of  Carbonari.  This  point  of  history 
is  familiar  to  every  body.  We  only  hint  at  it  on  account  of 
the  connection  it  has  with  our  memoir,  for  Romagnosi  hap- 
pening to  speak  one  day  to  some  of  his  friends  of  Carbona- 
rism,  simply  as  a  matter  of  general  conversation,  this  was 
deemed  a  crime  deserving  of  an  immediate  prosecution.  The 
imprisonment  of  Romagnosi  at  Venice,  with  many  other  dis- 
tinguished Italians,  was  no  sooner  resolved  on  than  measures 
were  taken  for  justifying  it.  Chance  would  have  it,  that  the 
magistrate  who  conducted  the  proceedings,  had  been  a  pupil  of 
Romagnosi.  He  had  been  appointed  to  the  offices  he  now  filled 
on  account  of  his  known  cunning  and  pliancy,  but  he  failed  in 
every  attempt  to  entrap  the  understanding,  or  shake  the  tran- 
quillity, of  his  former  teacher.  Towards  the  conclusion  of  the  ex- 
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aminatioiij  Romagnosi  thus  addressed  him  with  a  smile: — "  I 
see  by  your  skill  that  you  are  one  of  my  pupils,  but  I  would 
have  taken  care  not  to  teach  you  many  artifices  you  have  made 
use  of  in  this  case."  At  length  he  escaped  all  their  wicked 
snares  in  safety.  His  liberation  was  due  to  Pellico,  who  de- 
clared he  had  been  present  when  the  conversation  in  questron 
took  place,  and  asserted  positively  that  it  was  a  mere  historical 
discussion.  On  his  release,  some  friends  offered  him  the 
necessary  means  to  return  to  Milan;  these  he  declined,  and 
requested  the  goalor  to  afford  him  hospitality  until  some  one  of 
his  owrt  relations  should  arrive  at  Venice  for  him.  We 
have  already  mentioned,  that  during  his'  confinement  he  ap- 
plied himself  to  mathematics,  in  which  he  was  profoundly 
versed.  So  completely  was  he  absorbed  by  this  pursuit 
that  he  could  hardly  be  brought  to  close  his  eyes  to  sleep,  or 
be  induced  to  think  of  food,  until  some  sagacious  well-wisher, 
seizing  his  opportunity  whilst  Romagnosi  indulged  in  a  short 
slumber,  removed  the  papers  and  mathematical  works  firom 
the  table,  and  laid  other  books  in  the  place  of  them.  On  wak- 
ing, the  philosopher  perceived  and  subtoitted  to  the  innocent 
deceit. 

A  few  years  afterwards,  a  favourable  opportunity  presented 
itself  to  Romagnosi  to  fly  from  the  fangs  of  his  persecutors. 
The  paternal  care  of  Lord  Guilford  for  the  universities  of  the 
Ionian  islands,  has  excited  universal  admiration.  It  was  this 
nobleman  who,  in  18^6,  offered  him  the  situation  of  Law 
Professor  at  Corfu,  with  the  additional  dignity  of  Nbmofiiace, 
viz.  guardian  of  the  laws ;  the  salary  his  lordship  had  fixed  for 
these  places  was  1800  Spanish  dollars  a  year.  The  venerable 
old  man  eagerly  caught  at  this  opportunity,  the  great  induce- 
ment being  the  prospect  of  rendering  himself  useful  to  the 
youth  of  Greece ;  and  he  had  actually  prepared  an  inaugural 
discourse;  but  all  his  preparations  were  thrown  away— the 
Teutonic  despot  Would  not  allow  of  his  quittittg  Milan. 

His  advanced  years,  and  the  excessive  weakness  of  his  tegs-, 
— the  consequence  of  an  attack  of  apoplexy>  which  he  had  in 
181^,  confined  him  in  a  great  measure  to  his  house.  Hfs 
mind,  however,  was  not  languid,  and  he  continued  his  various 
pursuits — metaphysical,  historical,  juridical>  economical— as 
indefatigaWy  as    eVe*'.      The    ideol<^ical   or  metaphyseal 
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works  of  our  philosopher  are  his  "  Thoughts  on  the  Art 
of  Logicy'  the  pamphlet  entitled  "  What  is  a  sound  Mind?^ 
another,  "  On  the  supreme  Econcnny  of  Human  Knowledge;^' 
and  various  articles  inserted  in  the  "  Biblioteca  IttdianaJ^ 
All  these  are  con^^rized  in  the  single  volume  Florentine  edi- 
tion of  1835.  Roittagnosl  was  greatly  alarmed  at  the  terrible 
fluctuatix)n  which  reigned  in  the  ideological  schools^  and  more 
than  all  at  the  fahtasttc  Speculations  of  the  German  school, 
which  threatened  to  pervi^de  the  whole  of  Italy.  His  main 
object  ih  writing  wa&  to  raise  a  barrier  against  dl  innovations 
of  the  kind.  After  Genevesi  and  Stillini,  he  is  entitled  to 
rank  as  the  best  Italian  expounder  of  Locke. 

His  works  on  political  economy  do  not  contain  a  complete 
and  systematic  course  of  science:  they  contain,  however, 
soine  scattered  hints  of  the  highest  interest.  These  have 
been  collected  in  one  volume  in  the  Florentinie  edition.  He 
approved  of  the  reforms  introduced  by  the  late  Mr.  Huskis* 
son  into  the  English  commercial  system ;  with  Bentham,  he 
deetned  the  emancipation  of  our  America!!  colonies  an  advan- 
tage to  us,  and  condemned  the  monopoly  of  the  East  India 
Company  as  a  fatal  blow  to  the  public  teconotay  of  this 
country.  He  was  decidedly  adverse  to  the  doctrine  of  Mal- 
thus,  regarding,  as  a  deliberate  outrage  on  Providence,  all 
attempts  to  check  the  propagation  of  our  species.  On  this 
subject,  it  seems,  his  customary  calmness  and  correctness  of 
reasoning  had  deserted  him. 

In  history,  agaiti,  Romagnosi  would  have  attained  no  mean 
rank,  had  opportunity  for  the  completion  of  the  various  histo- 
rical productions  he  had  undertaken  been  aflforded  to  him. 
He  had  prepared  an  elaborate  confutation  of  Robertson's 
theory  as  to  Indian  civilization,  namely,  that  it  was  inborn 
and  primitive — a  doctrine  which  very  few  would  hold  at  the 
present  day.  He  also  differed  from  ChampoUion,  who  had 
asserted  pretty  riearly  the  same  regarding  Italy.  Roraag- 
nosi's  opinion  was,  that  Italian  civilization  came  originally 
from  Libya.  He  had  also  prepared  materials  for  a  History  of 
Roman  Jurisprudence,  as  to  which  his  views  coincided,  in  the 
most  important  points,  with  those  of  the  great  German  jurist, 
von  Savjgny. 
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Wonder,  as  we  may,  at  the  extraordinary  activity  of 
Romagnosi,  ive  wonder  still  more  to  find  it  increasing  with 
his  age.  But  he  could  not  resist  the  impulse  to  act  as  a  sort 
of  scientific  missionary  in  diffusing  the  spirit  of  the  times ; 
and  he  gave  an  uninterrupted  application  of  fourteen  or 
sixteen  hours  a  day  to  his  studies  notwithstanding  the  infirm 
state  of  his  legs,  which  mostly  confined  him  to  his  bed.  A 
prodigious  memory  enabled  him  to  rehearse  whole  passages 
firom  authors  he  had  read  in  his  youth.  The  temperance  of 
his  mode  of  life  retarded  the  progress  of  decay,  and  the  amia- 
bility of  his  character  made  even  age  lovely.  Truth  was  to 
him  as  sacred  as  religion  itself.  He  was  as  open-hearted  as 
he  was  conscientious.  He  declined  all  offers  of  decorations, 
not  from  Cynic  indifference,  but  from  dislike  to  idle  osten- 
tation. He  was  sensible  of  his  intellectual  superiority,  but  he 
was  loth  to  assume  that  air  of  gravity  and  false  dignity,  which 
often  serves  as  a  cloak  to  ineptitude.  He  liked  young  men, 
like  all  great  men,  who  know  that  confirmed  ignorance  is 
generally  found  in  those  of  matured  age,  and  that  more  open- 
ness to  conviction  is  to  be  expected  from  the  rising  genera- 
tion.^ In  his  private  concerns  he,  who  had  dictated  laws  and 
meditated  so  long  over  the  interests  of  societies,  was  as  simple 
as  a  boy.  His  poverty,  whilst  it  reflected  discredit  on  a 
government  which  could  forget  the  services  he  had  rendered 
to  the  state,  spread  a  halo  of  glory  round  a  spotless  and  irre- 
proachable life  ;  and  Romagnosi  seemed  impressed  with  this 
conviction,  for  he  steadily  refused  the  proffered  assistance 
of  his  friends. 

The  noble-minded  Azimondi,  a  Milanese  merchant,  pre- 
suming on  his  long  and  tender  friendship  for  Romagnosi, 
racked  his  invention  for  the  means  of  aiding  him  without  his 
knowledge.  He  was  made  to  believe  that  the  money  sent 
him  was  sent  by  the  booksellers  as  part  of  the  produce  of  his 
works  ;  and  if  literary  property  in  Italy  had  been  guaranteed 
by  the  laws,  there  would  have  been  no  necessity  for  resorting 
to  fiction,  for  he  might  in  truth  have  been  supported  by  his 
works,  and  Italy  would  have  been  spared  such  a  humiliation 

*  "  Youth  is  the  season  of  virtue,  corruptions  grow  with  years,  and  I  believe  the 
oldest  rogue  in  England  is  the  greatest."— Swt/if, 
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as  fell  to  the  lot  of  Portugal  in  the  case  of  Camoens,  or  to  that 
of  England  in  the  case  of  Sheridan. — 

"  How  proud  they  can  flock  to  the  funeral  array 

Of  one  whom  they  shunned  in  his  sickness  and  sorrow, 
How  hailiffs  may  seize  his  last  hlanket  to-day, 

Whose  pall  shall  be  held  up  by  nobles  to-morrow." 

Threatening  symptoms  appeared  in  1833 ;  in  the  follow- 
ing year  the  air  of  the  country  appeared  to  have  brought  him 
round  again,  but,  in  the  winter  of  1834-1835,  he  grew  worse, 
and  the  malady  went  on  increasing,  till,  on  the  morning  of  the 
8th  of  June,  1835^  he  expired,  like  Socrates,  surrounded 
by  his  disciples,  with  the  most  perfect  calmness. 

[This  Memoir  is  abridged  from  a  Life  of  Roraagnosi  written  for  this  work  by 
an  Italian  gentleman,  who  has  been  compelled  to  qait  his  country  by  the  persecu- 
tions to  which  he  frequently  alludes.  He  is  not  answerable  for  the  style,  for 
though  the  translation  was  executed  under  his  own  inspection,  we  have  been  obliged 
to  alter  the  language  materially.] — Edit, 


ART.  VI.— FELONY  AND  ITS  INCIDENTS.  > 

Crime  may  be  defined  to  be  an  act  or  acts  done  with  in- 
jurious intent,  by  which  an  evil  is  inflicted  on  the  commu- 
nity. Consequently  any  offence  of  a  public  nature,  which  the 
king,  as  the  head  of  the  community,  may  prosecute,  comes 
under  the  definition  of  a  crime.  By  the  law  of  England 
crimes  are  divided  into  two  classes,  felonies  and  misdemea- 
nors ;  and  though  some  writers  class  the  crime  of  high  treason 
separately  from  felonies  in  general,  we  think  it  better  to 
follow  the  example  of  Mr.  Justice  Blackstone,  who  includes 
high  treason  in  the  general  class  of  felonies. 

The  origin  of  the  word  felony  is  extremely  doubtful,  and 
has  given  rise  to  the  ingenious  speculations^of  many  writers. 
The  derivation  of  this  word,  adopted  by  Blackstone  from 
Sir  Henry  Spelman  (namely,  fee,  a  feud  or  fief,  and  Ion, 
price)  is  not,  we  think,  a  happy  one.     Independently  of  the 

1  The  substance  of  this  article  was  contained  in  a  course  of  lectures  delivered 
by  the  writer  to  a  limited  ^udicnce  two  years  ago.— Edi^. 
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known  and  fkmiliar  objections,  there  is  a  strong  circuipstance 
against  it^  namely,  that  the  words  felon,  fehv^^us,  and  fe- 
lonious, are  used  rather  with  reference  to  the  enormity  of  a 
crime  in  a  moral  point  of  view  and  as  deserving  some  tre- 
mendous personal  punishment  proportioned  to  its  villainy, 
than  to  such  artificial  and  conventional  results  as  the  forfei- 
ture of  lands  and  goods.  Thus,  in  the  old  law-writers,  the 
criterion  of  felony  seems  to  he  judgment  of  life  and  vernier. 
The  words  of  Bracton  are: — '^  Non  convincitur  felonia  nisi 
praecedat  aliquod  crimen  propter  quod  periculum  mprtis  vel 
membrorum  instruere  deberet."  ^  Lord  Coke  says : — "  To. 
have  judgement  of  life  and  member  is  to  be  attainted  of 
felony."  *  Again,  Lord  Hale  says :  —  *^  penprally  if  an 
act  of  parliament  be,  that  if  a  man  commit  such  an  act  he 
shall  have  judgement  of  life  and  member,  this  makes  the  of- 
fencp  felpny,  ^n4  this  was  ordinarily  the  clause  used  in  an- 
cient statutes."  ^  In  the  old  poets  the  wprd  fejppy  is  con- 
stantly used  to  denote  the  baseness  and  malignity  of  the 
crime,  and  we  believe  in  no  other  sejise. 
Thus,  in  Chaucer's  Knight's  Tale: — 

"  There  saw  I  first  the  dark  imagining 
Of  felony  and  all  the  pompassing."  * 

So,  in  the  Man  of  Law's  Tale,  lyhere  Constance  is  charged 
with  the  murder  of  Hermagild,  the  wife  of  the  constable  of 
the  Castle  where  she  is  received.  Chaucer  sppaks  of  her  as- 
severations of  innocence  in  the  following  words: — 

"  She  sjst  her  dp^n  on  knpes,  and  thus  she  sai^— 
'  Immortaf  God>  (hat  savedst  $usanne 
From  false  hlampj  and  thou  iperciful  maid, 
Mary  Imene,  daughter  to  St.  Anne, 
Beforn  whos  child  angels  singen  Qsanne, 
If  I  be  guilflcss  of  this  f^lonie, 
My  succoiir  be  or  ellps  shall  t  die.* "  * 


»  Bract.  150  a.  «  «  Inst.  434.  '  1  H.  P.  C.  70S. 

♦  I  Chancer,  p.  8S.  »  Jd,  155. 
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So,  Spencer,  speaking  of  Concord  joining  Love  and  Hatred 
together,  says:—' 

^*  Hatred  was  thereto  full  lolh, 
And  turned  his  face  away  as  be  did  stand 
Unwilling  to  behold  that  lovely  band ; 
Yet  she  was  of  such  grace  a||id  virtnpqs  might. 
That  her  copamaqdment  he  coul^  nqt  withstand, 
Bu^  bit  his  lip  wiihfelonous  de$pight> 
Apd  gnashed  his  iron  tusks  at  that  displeasing  sight."^ 

We  wi}!  not  quote  more  poetry^  but  refer  to  the  beautiful 
passages  of  Milton.* 

Whatever  be  the  derivation  of  the  word  felony,  the  no- 
tion of  it  was,  iintil  tl^e  late  changes  in  the  law,  so  connected 
with  capital  punishment,  that,  if  a  statute  ipade  any  new 
ofFencp  felpny  without  specifying  the  punishment,  the  law 
implied  that  it  should  be  punishable  with  death,  unless  the 
felon  prayed  the  benefit  of  clergy,  which  all  felons  were  en- 
titled to  have  once,  unless  it  were  expressly  taken  away  by 
statute.  We  ought,  howpver^  to  remark,  that  in  many  cases, 
tl^ose  for  ifistanc^  relating  to  the  coin,  the  statute  declare^ 
the  punishment  for  the  felony  |  and  then^  of  course,  the  judg- 
menj;  of  (Ipath  was  superseded.  There  was  also  one  case  of 
felony  by  the  copimpn  law  which  was  pot  punishable  with 
death,  namely,  petit  larceny ;  but  this  ofTenpe  had  so  few  of 
the  incidents  of  felony  in  general,  as  to  make  one  almost  sup- 
pose tbaf:  there  must  have  been  originally  spme  mistake  in 
piping  it  in  that  clas^  of  crimes. 

The  word  misdemeanor  is  app]ied  to  all  those  crimes  and 
pffencps  for  which  the  law  has  not  provided  a  particular 
nan^e.  A  misdemeanor  is,  in  truth,  any  crime  less  than 
felony.  The  ^erm  may  be  applied  not  only  to  all  indictable 
offenpes  short  of  felony;  as  perjury,  battery,  libels,  conspi- 
racies, and  public  nuisances,  but  also  to  offences  punishable 
by  summary  conviction  before  magistrates.^  Moreover,  an 
attempt  to  commit  a  felony  is  a  paisdpmeanor  at  comipon  law. 
But  we  ariB  to  remark^  that  some  of  the  most  criminal  attempts 
to  cqipTPit  fplonies  have  thepiselyes  been  madp  felonies.     For 

'  Canto  10,  boo)c  4,  stanza  33.  '  Cppus,  196 ',  L^cidas,  $1. 

'  4  Bla.  Com.  48 ',  1  Eu^s.  4|. 
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instance,  by  the  9Geo.IV.  c.31,  sometimes  called  Lord  Lans- 
downe's  Act,  and  founded  on  a  similar  act  by  Lord  Ellen- 
borough,  an  attempt  to  murder,  which  was  only  a  high  mis- 
demeanor at  common  law,  is  made  a  capital  felony.  So,  by 
the  7  &  8  Geo.  IV.  c.  5^9,  s.  6,  an  assault  with  intent  to  rob  a 
person  is  made  a  felony,  punishable  with  transportation  for 
life,  or  not  less  than  seven  years.  In  addition  to  the  various 
misdemeanors  just  mentioned,  we  may  add,  that  of  wilfully 
disobeying  the  provisions  of  a  statute.  We  believe  it  may  be 
laid  down,  as  an  universal  rule,  that  if  a  statute  forbids  the 
doing  of  a  thing,  the  doing  of  it  wilfully,  although  without 
any  corrupt  motive,  is  ap  indictable  misdemeanor.^  And  so, 
if  a  statute  enjoin  an  act  to  be  done  without  pointing  out  any 
mode  of  punishment,  an  indictment  will  lie  for  disobeying  the 
injunction  of  the  legislature.^ 

The  distinction  between  felonies  and  misdemeanors  is  very 
apparent  in  regard  to  their  respective  consequences.  All  fe- 
lonies are  followed  by  the  forfeiture  of  goods  and  chattels, 
and  some  by  the  forfeiture  of  the  real  estates  of  the  felon. 
Misdemeanors,  on  the  other  hand,  involve  no  forfeitures. 
Again,  all  felonies  render  the  convicted  felon  infamous,  and 
he  becomes  incompetent  as  a  witness,  until  his  competency  is 
restored  by  the  king's  pardon,  or  until  he  has  endured  the 
punishment  awarded  to  his  offence.^  But  there  are  very  few 
misdemeanors  which  render  a  man  an  incompetent  witness. 
Those  which  have  this  effect  are  such  only  as  come  under 
the  class  of  crimen  falsi ;  as  perjury,  subornation  of  perjury, 
conspiracies  to  charge  a  man  falsely,  and  some  others  of  a  like 
nature.  Again,  all  felonies. admit  of  accc5«onV«;  with  the  excepr 
tion  of  high  treason,  in  which  all  concerned  are  principals,  and 
manslaughter,  in  which,  from  the  nature  of  the  crime,  there 
can  be  no  accessories  before  the  fact,  and  perhaps  some  few 
felonies  which  may  have  been  originally  created  by  statute 
and  never  made  capital ;  whereas,  in  crimes  short  of  felony, 
there  are  no  accessories,  all  persons  concerned  therein  being 
principals,  if  guilty  at  all.  We  ought  here  to  observe,  that 
the  want  of  accessories  was  one  of  the  circumstances  in  which 
petty  larceny  differed  from  other  felonies;  but  now  by  the  7 & 

>  Rex  V.  Sainsbyry,  4  T.  R.  456.  «  Rex  v,  Davis,  Sa.  133. 

?  7  &  8  Geo.  4,  c.  20,  513,  9  Geo.  4,  c,  a«,  53. 


Felony  and  its  Incidents.  361 

8  Geo.  IV.  c.  29,  not  only  is  the  distinction  between  grand  and' 
petty  larceny  expressly  abolished,  but  it  is  enacted  that  every 
larceny,  whatever  be  the  value  of  the  property  stolen,  shall  be 
deemed  of  the  same  nature,  and  sh^H  be  subject  to  the  same 
incidents,  as  grand  larceny  before  the  commencement  of  this 
act. 

Having  enumerated  the  leading  distinctions  between  felo- 
nies and  misdemeanors,  we  shall  now  direct  our  attention  to 
felonies  exclusively;  these  being,  of  all  crimes,  by  far  the 
most  important  in  their  consequences.  And,  first,  it  will  be 
necessary  to  say  something  of  the  benefit  of  clergy.  Although 
benefit  of  clergy  is  abolished  by  a  late  act,^  there  are  occa- 
sions on  which  a  clear  understanding  of  this  particular  in- 
cident of  felony  will  even  now  be  useful. 

It  is  unnecessary  to  enter  minutely  into  the  history  of  this 
peculiar  privilege,  which  is  amply  dilated  upon  by  Mr.  Justice 
Blackstone.  Sufiice  it  to  say,  that  from  very  early  times  up  to 
the  reign  of  Queen  Anne,  those  who  claimed  the  benefit  of 
clergy  were  (with  the  exception  of  peers)  put  to  read  in  open 
court.  The  book  was  handed  to  them  by  an  ofiicer  of  the 
ordinary,  who  reported  legit  or  non  legit  as  the  case  might 
be.  The  judge,  however,  usually  appointed  the  verse  which 
was  to  be  read;  and  in  one  case  lord  chief  justice  Kelynge 
sharply  reproved  the  ecclesiastic  who,  upon  the  conviction  of 
an  old  thief,  reported  legit  when  he  ought  to  have  reported 
non  legit.  ^*  I  told  the  parson,"  said  his  lordship,  ^'  that  he 
was  not  the  judge,  whether  he  read  or  not,  but  a  ministerial 
officer  to  make  a  true  report  to  the  court;  and  so  I  caused 
the  prisoner  to^  be  brought  near,  and  delivered  to  him  the 
book,  and  then  the  prisoner  confessed  that  he  could  not  read; 
whereupon  I  told  the  parson  he  had  reproached  his  function, 
and  unpreached  more  that  day  than  he  could  preach  up  again 
in  many  days;  and  because  it  was  his  personal  offence  and 
misdemeanor,  I  fined  him  five  marks."^  This  custom,  how- 
ever, of  putting  persons  convicted  of  clergyable  felonies  to 
read,  was  abolished  by  the  5  Anne,  c.  6,  which  enacted  that 
the  benefit  of  clergy  should  be  granted  to  all  those  who  were 
entitled  to  ask  it,  without  requiring  them  to  read  by  way  of 
conditional  merit. 

»  7  &  8  Geo.  IV.  c.  28,  $.  6.  «  Kelyiigc,  51. 
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We  have  already  said,  that  a  felon  convict  (that  is,  convict 
by  judgment,  not  by  verdict  only)  is  incompetent  as  a  witness. 
An  offender  was  allowed  his  clergy  as  soon  as  he  was  placed 
in  a  situation  to  have  his'  competency  restored.     In  ancient 
times  this  was  done  by  delivering  him  to  the  ordinary  for  the 
purpose  of  purgation ;  by  which  means  his  character  wa« 
cleared,  and  he  was  absolved  from  all  infamy  attaching  to  the 
felony.     However,  by  the  statute  J  8  Eliz.,  c.  7,  purgation 
was  done  away,  and  it  was  enacted  that  persons  admitted  to 
clergy  should  not  be  delivered  to  the  ordinary ;  but  after  such 
clergy  allowed,  and  burning  in  the  hand,  according  to  the 
statute  in  that  behalf  provided,  should  forthwith  be  set  at 
large.     Now,  the  statute  referred  to  in  this  act  of  Elizabeth', 
was  a  statute  of  Henry  VII.,^  which  first  authorized  burning 
in  the  hand  for  persons  convicted  of  clergyable  felonies ;  but 
which  related  to  lay  clerks  only,  and  not  to- persons  in  holy 
orders.      So  that  the  result  of  the  two  acts  of  Henry  VII. 
and  Elizabeth   was  this;  that  laymen,  upon  being  allowed 
their  clergy,  might,  after  being  burnt  in  the  hanJ,  be  dis- 
charged ;  but  tliat  persons  in  holy  orders,  and  peei^s  untfer 
such  circumstances,  were  immediately  dischargeable,  without 
even  being  subject  to  the  ordeal  of  burning.*     Tkis  penalty 
of  burning  in  the  hand  was  afterwards  commuted,  by  various 
acts,  for  transportation,  fine,  or  corporal  punishment,  but  no 
notice  was  taken  of  peers  and  persons  in  hoty  orders ;  so  that, 
up  to  a  very  late  period,  such  persons,  when  convicted  of 
clergyable  felonies,   not  having  been  fiable  to  the  origtnal 
penalty,  were  not  liable  to  the  substituted  one ;  and,  conse- 
quently,  were    competent  witnesses,   notwithstandfing    thetr 
conviction. 

It  will  be  acknowledged  that  this  privilege  possessed  by 
peers  and  persons  in  holy  orders  was  clearly  inconsistent  with 
public  justice.  It  is  fortunate,  therefore,  that  the  effect  of 
late  statutes  has  been  to  abolish  it.  By  the  enactment  which 
broadly  puts  an  end  to  benefit  of  clergy,  all  conseqaetices 
arising  from  clergy  are  annulled.  Even  the  most  important 
consequence,  namely,  the  preservation  of  the  life  of  the  offen- 
der, would  have  ceased,  and  the  original  punishment  of  the 

»  4  Hen.  VIT,  c.  13.  »  4  Geo.  I.  c.  11 ;  19  Geo.  III.  c.  74. 
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eomiiiioa'  kw  would  have  been  revived^  had  there  not  been 
added  to  the  clause  repealing  clergy,  an  express  enactment^ 
exempting  all  clergyable  felonies  &om  the  penalty  of  death. 
But  except  there  be  some  saving  clause  of  this  nature,  the 
abolition  of  der^  involves  with  it  the  aboliibion  of  all  the  eon- 
sequences.  Hence,  burning  in  the  hand,,  and  all  the  substitutes 
fbr  it,  in  the  shape^  of  transportation^  fine  or  imprisonment,  are  at 
wet  end ;  and  we  are  henceforth  to  eonader  transportation,  and 
<M:her  punishments,  as  resulting  at  once  firom  the  felony  itself, 
and  not  from  the  benefit  o€  clergy,,  whiek  was  a  sort  of  ad- 
jamet  of  felony.  This  is  a.  principle  worthy  of  attention;  and 
eombining  it  with:  the'  gensval  principle;  of  law,  that  ex  delicto^ 
ngn  sttpplnm,  emergit  infamiaj  and  superadding  to*  these 
principles  the  provision  of  the  &  Geo.  IV.  c.  S&y  to  which  we 
sffemll  presently  allude,  we  hare  this  result,,  namely,  that  ufider 
the*  present  law,  upon  conviction  for  feh)nyy  infemy  attaches 
upon  alX  persons,,  without  exception,,  aamk  is  co-extensive  with 
tkifr  term  of  theit  punishment. 

The  statute  of  the  9  Geo.  iV.  c,  32,  which,  we  have  just 
mentioned,,  reatorev  the  competeney  of  felons  in  certain,  eases 
ftftev  embriv^  the  punishment  for  the  offiwee.  In  order  to 
perceive  Aer  fbl  force  of  tliis  statute,  and  also  of  that  of  the 
7  &  8  Geo.  IV.  c.  29,  s.  1^,  we  must  observe  that,  although 
there  were  other  modes  of  restoring  competency,  as,  for  in- 
stance, bnrning  in  the  hand,  which  will  be  recoUeeted  was  a 
sobstitiTCe  for  purgation,^  yet  by  faT  the  most  effectual  mode 
was  by  a  pardon^  either  under  the  great  seal  or  by  act  of 
p«rliftmenl«  It  was  once  thought  that  a  pardon  could  only 
remove  the  punishment,  and  not  the  blemish  of  character. 
Bat  it  is  settled  that  a  pardon  oS  treason  or  felony,  even  after 
conviction  or  attainder,  not  only  takes  off  every  part  of  the 
punishment,  but  also  clears  the  party  from  the  legal  disabi- 
Bftes  of  iftfiimy,  and  all  other  consequences  of  his  crhne ;  and, 
by  the  7  ft  »  Geo.  IV.  c.  28,  it  is-  enacted,  that  where  the  king 
shall  be  pleased  to-  extend  his  royal  mercy  to  any  offender 
convicted  of  any  felony,  punishaWe  with  death  or  otherwise, 
and  by  warrant  under  bis  royal  sign  manual,  and  counter- 
signed by  one  of  his  principal  secretaries  of  state,  shall  grant 

»  Phil.  Ev.  36. 
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to  such  offender  either  a  free  or  a  conditional  pardon ;  the 
discharge  of  such  offender  out  of  custody^  in  the  case  of  a  free 
pardon^  and  the  performance  of  the  condition  in  the  case  of  a 
conditional  pardon,  shall  have  the  effect  of  a  pardon  under  the 
great  seal  for  such  offender,  as  to  the  felony  for  which  such 
pardons  shall  be  so  granted.  It  will  be  seen  that  the  enact- 
ing part  of  this  clause  only  embraces  the  cases  of  free  or  con- 
ditional pardons :  a  conditional  pardon  being  such  as  is  granted 
to  a  person  liable  to  a  capital  punishment,  upon  condition 
that  he  shall  undergo  transportation,  or  some  other  secondary 
punishment;  so  that  the  clause  did  not  extend  to  felonies 
which  were  not  capital,  unless  indeed  in  the  case  of  a  free 
pardon.  Hence,  we  conceive,  arose  the  enactment  contained 
in  the  9  Geo.  IV.  c.  32.  The  third  section  of  that  statute,  re- 
citing that  it  is  expedient  to  prevent  all  doubts  respecting  the 
civil  rights  of  persons  convicted  of  felonies,  not  capital,  who 
have  undergone  the  punishment  to  which  they  were  adjudged, 
enacts  that,  where  any  ofiender  shall  be  convicted  of  any 
felony  not  punishable  with  death,  and  shall  endure  the  pu- 
nishment to  which  such  offender  shall  be  adjudged  for  the 
same,  the  punishment  so  endured  shall  have  the  like  effects 
and  consequences  as  a  pardon  under  the  great  seal,  as  to  the 
felony  df  whicli  the  offender  was  so  convicted. 

Having  observed  upon  the  disabilities  of  a  felon  in  regard 
to  character  and  competency  as  a  witness,  let  us  take  a  short 
view  of  his  disabilities  in  regard  to  his  rights  of  property. 
And,  first,  we  will  suppose  the  felon  to  be  attainted ;  that  is 
to  say,  to  have  had  judgment  of  death  passed  upon  him,  and 
we  will  consider  in  this  case  what  is  the  effect  of  the  attainder 
on  the  real  estate  of  the  felon.  Before  the  statute  of  54  Geo. 
III.  c.  145,  commonly  called  Sir  Samuel  Romilly's  Act,  the 
consequence  of  attainder  for  all  treasons  and  felonies  was 
confiscation  of  the  real  property  of  the  party  attaint  and  cor- 
ruption of  his  blood ;  with  some  distinctions,  however,  be- 
tween treasons  and  felonies  in  the  extent  to  which  these  doc- 
trines were  carried.  But  by  the  54  Geo.  III.  c.  145,  it  was 
enacted  that  no  attainder  for  felony,  after  the  passing  of  that 
act,  except  in  the  case  of  high  treason  or  murder,  should  ex- 
tend to  the  disinheriting  any  heir,  nor- to  the  prejudice  of  the 
right  or  title  of  any  person  other  than  the  offender  during  his 
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life  only.  In  addition  to  the  restraints  imposed  by  this  act, 
the  doctrine  of  corruption  of  blood  has  been  still  further  li- 
mited by  the  very  recent  statute  of  3  &  4  Will.  IV.  c.  103, 
commonly  called  the  Inheritance  Act,  the  provisions  of  which 
vire  shall  notice  presently. 

Thus  far,  therefore,  it  should  seem  that  the  old  law  of  con- 
fiscation and  corruption  of  blood  is  now  only  applicable  to  the 
cases  of  treason  and  murder ;  but  in  those  cases  it  exists  in 
full  force,  except  so  far  as  it  may  be  limited  or  restrained  by 
the  act  of  Will.  IV.  But  in  order  that  we  may  take  an 
accurate  view  of  the  present  law  on  these  subjects,  let  us  first 
dispose  of  the  doctrine  of  corruption  of  blood. 

Corruption  of  blood,  in  its  strictest  sense,  will  be  best  un- 
derstood from  the  following  illustration  given  by  Lord  Hale  :^ 
"  In  all  cases  (except  in  cases  of  entails)  attainder  of  treason 
or  felony  corrupts  the  blood  upward  and  downward ;  so  that 
no  'person  that  must  make  his  derivation  of  descent  to  or 
through  the  party  attaint,  can  inherit — as  if  there  be  grand* 
father,  father  and  son ;  the  father  is  attainted,  and  dies  in  the 
life  of  the  grandfather ;  the  son  cannot  inherit  the  grand- 
father." You  will,  perceive  that  Lord  Hale  excepts  entails. 
The  reason  is,  corruption  of  blood. has  never  been  consi- 
dered to  extend  to  estates  tail;  because  it  is  said,  that  by 
the  statute  De  Donis  "  the  very  blood  as  well  as  the  land  is 
entailed."*  This  law  remains  unaltered  at  the  present  day. 
But  in  regard  to  estates  in  fee,  this  doctrine,  at  least  in  cases 
of  treason  and  murder,  until  the  recent  act  of  inheritance, 
was  carried  to  its  full  extent.  So  that  in  the  case  mentioned  by 
Lord  Hale,  supposing  the  grandfather  seised  in  fee,  and  the 
father  attainted  and  executed  in  the  grandfather's  lifetime,  ihe 
son  would  not  inherit  the  grandfather.  But  by  the  3  &  4 
Will.  IV.  c.  106,  s.  10,  this  effect  of  corruption  of  blood  is 
entirely  abolished ;  and  it  is  enacted,  that  "  when  the  person 
from  whom  the  descent  of  any  land  is, to  be  traced,  shall  have 
had  any  relation  who  having  been  attainted  shall  have  died 
before  such  descent  shall  have  taken  place,  then  such  attainder 
shall  not  prevent  any  person  from  inheriting  such  land  who 
would  have  been  capable  of  inheriting  the  same  by  tracing  his 
descent  through  such  relation,  if  he  had  not  been  attainted." 

'  1  H.  P.  C.  356  5  D^er,  274-  »  IWd. 
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So  that  corruption  of  blood  only  afifects  tbebeirs  of  those  n^io 
have  had  the  actual  ownership  in  fee,  and  wiio  have  been 
attainted;  and  this  only  in  the  case  of  murder;  for,  as  *we 
shall  show  xyresently,  in  treason  the  inhmtanoe  is  confiscated 
by  forfeiture,  which  depends  not  on  corruption  of  HooL 
From  all  these  considerations,  therefore,  the  general  conclu- 
sion upon  this  -subject  is  as  follows :  namcfly^  that  coiTopti<Hi 
of  blood  is  thsEt  fiction  of  law  by  which,  when  the  owner  of 
lands  in  fee  simple  is  attainted  for  murder,  bis  inberitanoe 
becomes  confiscated. 

We  next  proceed  to  consider  the  doctrine  of  oonfiscatiofl. 
This,  as  already  observed,  is  equally  a  consequence  of  treason 
and  felony,  or  rather  murder.  But  it  depends,  in  these  re- 
spective' cases,  on  two  different  principles.  Confiscation  in 
treason  tak^s  place  by  way  of  forfeiture  ;  in  nmrder,  it  ope- 
rates by  way  of  escheat.  Forfeiture  arises  from  the  ling's 
prerogative,  which  is  paramount  to  all  titles.  Escheat,  on  the 
other  hand,  depends  on  the  doctrine  of  corruption  of  blood. 
Forfeiture,  indeed,  may  exist  without  corruption  of  blood; 
but  it  is  the  very  notion  that  the  felon's  blood  is  corrupted, 
that  gives  rise  to  the  esdheat ;  the  land  escheats  to  the  lord  as 
much  propter  defectum  sanguinis,  as  propter  delictum  te- 
nentis.  It  is  true  that  in  many  cases  the  result  of  these  two 
doctrines  is  the  same,  and  that  on  the  attainder  of  a  murdarer, 
his  real  estate  is  confiscated  to  the  king.  But  it  goes  to  the 
king  in  this  instance,  not  by  way  of  forfeiture,  but  as  lord  of 
the  fee ;  because  in  most  cases  of  freehold  lands  'there  is  no 
mesne  lord ;  subinfeudation  having  since  the  statute  of  Quia 
emptores  become  extremely  rare. 

We  are  therefore  to  bear  in  mind  that  lanfls  are  forfeiied 
upon  attainderfor  treason,  but  that  ihey  escheat  upon  attainder 
for  murder.  It  is  true  that  until  the  late  statute  of  Will.  IV. 
attainder  for  treason  was  attended  with  corruption  of  Wood  as 
well  as  forfeiture.  But  these  two  consequences  were  quite 
independent  df  each  other;  for  instance,  we  have  seen  that 
there  was  no  corruption  of  blood  upon  the  attainder  of  tenant 
in  tail,  yet  in  treason  there  was  forfeiture  df  the  estate  tail  ;^ 
and  it  may  be  remarked  generally,  that  if  a  statute  saves  cor- 
ruption of  blood,  it  does  not*  thereby  save  forfeiture*;  and  that, 

»  1  H.  p.  C.  356 ;  Loveirs  case,  1  Salk.  83. 
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if  it  cre^^tes  ^{eitMre^  it  does  not  nec^sarily  create  corruption 
of  blood. 

In  Addition  to  itihese  observatioas^  it  ^ho^ld  be  stated^  that 
fca'feitm:^  and  escheat  take  place  of  the  Ja^ds  and  tenements 
which  the  offender  bad  at  the  tiiqe  of  committing  the  ojflfence ; 
ao  ithat  all  intermediate  sales  and  incumbrances  are  avoided. 
X)ower  alsOj  iQHon  the  attainder  of  the  husband  for  treason^  is 
forfeited  .by  the  .express  provisions  of  the  statute  of  Edw.  VL 
It  mfty  be  observed^  further^  that  upon  attainder  for  miu:der^ 
the  land^  if  held  of  a  me^pe  lord  in  fee  simple^  does  not 
esoheat  till  the  death  of  the  felon;  the  freehold^  during  the* 
felon's  ^ie^  vesting  in  the  crowp^  which  likewise  is  entitled  to 
an  additional  profit  out  of  it  after  his  death;  called  ^^  the  king's 
year,  day  and  waste." 

(The  preceding  discussion  on  the  legal  lefiects  of  attainder 
may  be  summed  up  as  follows : — that  as  the  law  now  stands^ 
corruption.of  blood  .may  fbe  considered  as  abolished,  except  as 
it  serves  as  a  foundation  for  the  law  of  .escheat :  that  attainder 
ibr  treason  is  attended  with  the  forfeiture  of  the  traitor's 
estate  in  fee  in  tail,  and  for  life : — attainder  .for  murder,  with 
the  forfeiture  of  the  felon's  estate  for  .his  life,  and  escheat  of 
his  inheritance  in  fee,  but  not  in  tail :  and  attainder  for  other 
crimes,  with  forfeiture  of  the  felon's  estates  for  his  life  only. 

It  must  be  borne  in  mind^  however,  that  this  general  sketch 
of  the  law  of  attainder  is  applicable  only  to  land  of  freehold 
tenure.^  As  to  copyholds,  they  are  by  custom  forfeitable,  not 
to  the  king,  but  to  the  lord  of  the  manor,  and  that  in  cases 
both  of  treason  and  murder.^  On  the  other  hand,  lands  held 
in  gavelkind  are  forfeitable  to  the  king  on  attainder  for 
treason,  but  are  not  liable  to  escheat  on  attainder  for  murder. 
In  the  latter  case,  therefore,  they  descend  to  the  heir. 

As  to  trust  estates,  'they  are  forfeited  on  the  attainder  of  the 
ceatui  que  trust  for  treason,  by  virtue  of  the  33  Hen.  VIII. 
c.  20  f  but  it  seems  that  they  are  neither  forfeited  nor  escheat 
on  the  attainder  of  the  cestui  que  trust  for  felony ;  because  in 
this  case  there  is  a  legal  tenant  of  the  land.  On  the  other 
hand,  if  a  trustee  be  attainted,  his  attainder  affects  the  lands 
in  the  same  manner  as  if  he  were  beneficially  interested.* 
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The  king  or  the  lord  holding  the  lands  is  discharged  of  the 
trust. 

We  have  hitherto  confined  ourselves  to  the  consideration  of 
the  law's  disposal  of  the  real  estate  of  a  felon  upon  his  at- 
tavider;  but  there  are  two  other  important  points  to  be 
noticed  before  we  dismiss  this  subject^  namely,  the  disposal 
of  his  real  estate,  supposing  him  to  be  convict  only,  and  not 
attaint^  and  the  disposal  of  his  personal  estate  in  all  cases  of 
treason  and  felony.  In  the  former  of  these  cases,  the  crown, 
if  the  land  be  freehold,  and  the  lord,  if  the  land  be  copyhold, 
is  entitled  to  the  rents  and  profits  of  the  felon's  estate  during 
his  life  :  the  legal  estate  in  each  case  remaining,  we  apprehend, 
in  the  felon  himself.  As  to  the  personal  estate  of  the  ofiender, 
that,  in  all  cases  of  treason  and  felony,  and  whether  it  consists 
of  chattels,  real  or  personal,  becomes  forfeited  to  the  king. 
But  it  must  be  such  as  belongs  to  the  felon  at  the  period  of 
conviction ;  for  a  bon&  fide  alienation  of  the  personal  estate  of 
the  felon,  between  the  ofience  and  the  conviction,  is  good. 
In  practice,  we  apprehend,  it  is  not  usual  for  the  crown  to 
seize  the  goods  of  poor  felons. 

After  what  has  been  observed  on  the  disabilities  of  felons, 
it  seems  scarcely  necessary  to  add  that  a  felon  is  incapable  of 
making  a  conveyance  or  a  devise  of  lands  after  the  ofience 
committed.  It  is  said,  indeed,  by  a  learned  writer,^  that,  if  a 
tenant,  between  the  ofience  committed  and  attainder,  convey 
away  the  legal  estate,  the  escheat  would  be  prevented,  though 
the  forfeiture  would  remain;  but  it  is  difficult  to  reconcile 
this  assertion  with  the  doctrine  of  relation,  and  it  seems  at 
variance  with  the  opinions  both  of  Lord  C.  J.  Hale  and  Sir  Ed- 
ward Coke.  "  If,"  says  Sir  Edward  Coke,  "  a  man  be  indicted 
of  felony,  and  hanging  the  process  against  him,  he  conveyeth 
away  the  land,  and  after  is  outlawed,  the  conveyance  shall  not 
in  that  case  prevent  the  lord  of  his  escheat."  This  passage,  it 
is  true,  mentions  only  outlawry ;  but  outlawry  in  treason  or 
felony  amounts  to  a  conviction  and  attainder  of  the  ofience 
charged  in  the  indictment,  as  much  as  if  the  offender  had 
been  found  guilty.^ 

It  may  be  remarked,  in  conclusion,  that  a  felon,  though  he 

'  3  Prest.  Abtt.  392,  «  4  Bl.  Com.*319;  «  H.  P.  C.  ^05. 
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may  acquire^  is  incapable  at  the  common  law  of  retaining, 
either  real  or  personal  property.     On  this  principle,  the  case 
of  Bullock  V.  Dodds,  2  B.  &  Aid.  259,  was  decided.     There 
the  plaintiff,  having  been  convicted  of  a  capital  offence,  re-   . 
ceived  a  pardon  on  condition  of  transportation  for  life.     He 
was  accordingly  transported,  but  having  suffered  this  punish- 
ment during  several  years,  the  residue  of  the  term  was  re- 
mitted by  the  governor  of  New  South  Wales,  and  he  accord- 
ingly returned  to  England.     After  his  return,  a  bill  of  ex- 
change was  indorsed  to  him^  upon  which  he  sued  the  defend- 
ant as  payee.     The  defendant,  amongst  other  pleas,  pleaded 
the  attainder  of  the  plaintiff,  and,  after  much  argument,  it  was 
held  that  this  plea  was  good ;  inasmuch  as  the  remission  of 
transportation  was  not  equivalent  to  a  pardon  under  the  great 
seal;  and  that  until  such  pardon,  or  something  equivalent 
thereto,  the   plaintiff  could  have  no  property  in  the  bill. 
Judgment,  therefore,  was  given  for  the  defendant.     But  in 
order  to  prevent  a  recurrence  of  similar  cases,  which  cannot 
be  considered  accordant  with  the  spirit  of  justice,  the  5  Geo. 
IV.  c.  84,  sect.  26,  enables  every  felon,  whose  sentence  of 
transportation  has  been  remitted  by  the  governor  of  his  co- 
lony, so  long  as  he  shall  reside  where  he  is  required  to  reside, 
to  maintain  any  action  or  suit  for  the  recovery  of  any  pro- 
perty, real,  personal,  or  mixed,  acquired  by  him  since  his 
conviction,  and  for  any  damage  or  injury  sustained  by  him 
since  his  conviction,  not  only  in  the  courts  of  the  colony,  but 
also  in  those  of  this  kingdom. 

We  have  thus  endeavoured  to  give  a  description  of  the  ge- 
neral nature  and  consequences  of  felony  under  the  modern 
law  of  England.  In  the  course  of  a  single  article  it  is  im- 
possible to  dilate  upon,  or  even  to  mention,  every  topic  con- 
nected with  so  important  a  subject.  We  trust,  however,  that 
what  has  been  said  comprehends  the  leading  principles  of  this 
interesting  branch  of  the  law. 


ART.  VII.-liLECTlON  COMMITTEES. 

1.  Report  from  the  Select  Comfaitiee  4>h  Cwdroverted  Elec- 
tions.    Ordered  to  be  pri$ded  Jmbf  27  th,  'l«a& 

2.  BUI  to  amend  the  Law  relating  to  tlie  Trial  ofCkyutroverted 
Elections  or  Returns  of  Members  to  serve  in  Parliament. 
'{Proposed  and  brought  in  by  Mf,  Charles  JBuUer  and  Mr, 
Strutt.)     Ordered  to  be  printed  February  2ifth,  18S7. 

*•  T«[B  Lnw  of  Honaur^"  s«bys  P9isey^  **  i^  .a  syaftom  .of  iruks 
conatcucted  .by  people  of  jG^hion^aad  .calculated  >to  {facUitfite 
their  intercourse  ^with  one  aaoi^er«  ;and  for  ,no  other  {purpose^ 
CoQsequQntlyj  nothing  is  adverted  )to  hy  'the  liftw  of  Kouour 
but  what  teuds  to  incommode  lihis  ialeKCQiicfie.  Thus,  it 
allows  lof  fonnicatlox^  adultery^  dcuukfomosa,  :prodigatity«  du^* 
ling,  and  of  revenge  tin  :tbe  eei^treme ;  and  lays  ino  alre9S  rupon 
the  virtues  opposite  ito  theni."^  This  mi^t  ha^e  (been  the 
general  understanding  of  the  law  -of  honour  iw^en  he  wso^^ 
and  the  lower  ^classes  have  $till  an  awkw&rd  habit  .of  asso- 
ciating a  more  than  ordinary  degree  >of  prodigality  or  pro- 
fligacy with  gentility.  For  example,  the  gamekeeper  of  a 
lady  of  rank  in  Hampshire  once  came  to  tell  rher  ihat  a  ff^n^ 
tleman  was  sporting  over  Jber  .best  pareserves : — "  A  gentle- 
juan !  <how  do  you  know  him  to  be  a  gentleman  ?" — ^^  Because 
he's  got  fourteen  horses  and  another  man's  wife  at  the  inn." 
But  amongst  those  who  are  actually  subjected  to  this  Jaw, 
very  different  notions  are  now  -beginning  to  prevail;  it  is  no 
longer  comme  il  faut  to  ibe  engaged  in  drunken  frolics  or 
fined  for  beating  watchmen ;  people  who  (as  L<M:d  Alvanley 
expresses  it^)  tmuddle  away  their  incomes  in  'paying  trades- 
people,  are  ino  Jot^r  regarded  with  .absolute  contempt;  and 
we  have  even  heard  it  doubted  whether  a  jesting  account 
of  a  another's  infidelity  .ought  in  ^stvictness  ^o  have  -found  a 
place  in  the  "  Adventures  of  a  Gentleman."  But  there  is  still 
a  class  of  subjects  regarding  which  the  old  laxity  of  principle 
prevails ;  a  gentleman,  it  would  seem,  has  a  plenary  indul- 
gence for  acts  tending  to  the  advancement  of  his  party,  and 
may  commit  perjury  and  be  guilty  of  gross  injustice  towards  an 
individual,  provided  public  duty  be  simultaneously  infringed. 
The  strongest  example  that  can  well  be  given  of  this  strange  per- 

*  Moral  aod  Political  Philosophy,  vol.  i.  ch,  2, 


verBion  of  the  moral  senae  of  the  oommunity^  is  the  course 
pursued,  with  a  seeming  unconsciQusiiess  of  wroi^,  by  menv- 
hers  of  the  House  of  Commons  on  the  trial  of  controverted 
elections,  which,  it  ^11  be  Temembered,  they  are  «6lemnly 
sworn  to  try.  We  do  not  exaggerate  when  we  say,  that, 
during  tlie  last  two  or  three  sessions,  none  but  the  uninitiated 
ever  dreamed  of  supposing  that  the  right  to  a  disputed  seat 
would  be  decided  by  the  merits  of  the  case ;  the  knowing 
ones  couated  noses,  instead  of  weighing  &cts  : — Five  tories, 
three  trimmers,  two  radicals  and  one  whig  on  the  oommittee — 
the  tories  have  it.  Five  radical^,  three  whiga,  two  tories,  and 
•one  trimmer : — '^  It's  all  up  with  you,"  says  the  agent  to  the 
tory  petitioner,  "  and  you'll  be  in  for  the  costs,  on  the  frivo* 
lous  and  vexatious  clause,  if  you  go  on."  On  one  occasion^ 
when  the  parties  were-equally  divided,  the  chairman,  a  staunch 
whig,  gave  a  casting  vote  on  an  incidental  question  for  the 
conservative  side ;  a  ministeristl  member,  looking  as  black  as 
thunder,  remonstrated: — "Be  quiet,  I  tell  you,**  was  the 
reply,  "  I  just  gave  him  that  for  the  look  of  the  thing/' 

Mr.  Charles  Buller,  greatly  to  his  honour,  was  amongst  the 
first  to  perceive  the  discredit  this  habitual  disregard  of  truth 
and  justice  must  eventually  reflect  on  a  reformed  House  of 
Commons,  and  in  the  Report  before  us,  which  (considering 
the  difficulties  he  must  have  had  to  encounter)  deserves  high 
praise  for  penetration,  comprehensiveness  and  tact,  he  thus 
delicately  accounts  for  the  state  of  things  <we  have  ventured  to 
describe : — 

"  The  matters  referred  to  an  eledion  committee  involve  in  all 
cases  questions  of  the  peculiar  law  of  parliament,  frequently  of  an 
intricate  nature,  and  occasionally  some  very  difficult  points  of  our 
civil  law.  The  tribunal  appointed  to  determine  these  questions  is 
one  taken  from  a  body  of  men,  who,  though  enjoying  the  qualifi- 
cations of  a  liberal  education,  and  generally  conversant  with  bu- 
siness, rarely  .possess. any  legal  knowledge.  Jt  is. selected '.under  a 
siystem,  by  which  those  who  have  any  .professional  acquirements,,  ad- 
mitted abilities,  proved  industry,  or  markedconsideration  in  the. po- 
litical world,  are  too  often  studiously  excluded  from  it.  Even  the 
advantages,  which  might  be  derived  from  experience  acquired  in  the 
particular  tribunal  itself,  are  now  thrown  away.  If  a  member  has 
once  served  diligently,  and  to  good  purpose,  it  depends  on  chance 
whether  he  will  speedily  be  called  upon  to  serve  again ;  and  even 
if  the  chance  be  favourable,  it  is  most  probable  that,>under  the 
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present  system,  the  previous  exhibitions  of  his  qualifications  for 
the  duty  will  cause  his  being  prevented  from  ever  again  displaying 
them. 

**  Of  this  incompetency  to  deal  in  a  satisfactory  manner  with 
questions,  which  could  be  properly  investigated  by  none  but  per- 
sons of  considerable  legal  experience  as  well  as  attainments,  the 
more  serious  defects,  which  are  very  generally  attributed  to  elec- 
tion committees,  appear  to  be  rather  consequences  than  mere 
concomitants.  No  doubt  the  circumstances,  under  which  an  elec- 
tion committee  is  formed,  are  such  as  to  give  its  very  origin  the 
character  of  party.  The  matters  brought  before  it  are  calculated 
to  work  with  peculiar  force  on  the  feelings  of  the  particular  class 
of  men,  of  whom  it  is  composed^  in  the  manner  most  fatal  to  calm 
and  upright  deliberation.  Its  numbers,  and  the  want  of  immediate 
publicity  for  its  acts,  and  for  the  reasons  on  which  its  decisions  are 
grounded,  shield  the  individuals  composing  it  from  full  responsi- 
bility, and  give  encouragement  to  the  formation  of  parties  within 
itself.  But  more  fatal  to  the  judicial  indifference  of  its  members 
than  all  these  causes  is  their  incompetency.  Imperfect  knowledge 
and  inexperience,  in  this  as  in  other  cases,  have  not  only  furnished 
an  effectual  shield  for  injustice,  but  have  actually  facilitated  the 
operation  of  sinister  motives.  A  Judge  called  upon  to  determine 
questions  of  a  law,  of  which  he  knows  nothing, — confused  by  contending 
arguments,  the  respective  value  of  which  he  has  no  previous  data/or 
estimating, — and  called  on  to  decide  without  having  made  up  his 
mind,  or  at  any  rate  without  feeling  the  slightest  confidence  in  the 
soundness  of  the  opinion  to  which  he  inclines,  becomes  in  a  very  short 
time  utterly  careless  with  regard  to  duties,  which  at  the  best  he  must 
discharge  most  imperfectly ;  in  the  absence  of  a  clear  understanding 
of  the  law  to  direct  him,  he  suffers  himself  to  be  led  astray  by  his  feel- 
ings ;  and  frequently  gets  quit  of  his  doubts  by  solving  them  in  favour 
of  his  party  or  his  friend,** 

The  root  of  almost  all  the  evil  being,  therefore,  according 
to  the  Report,  incompetence,  the  committee  conceive  it  their 
duty  to  begin  by  providing  for  some  degree  of  knowledge 
and  skill  in  the  judges.  Here  a  dilemma  presents  itself.  If 
the  tribunal  is  still  to  consist  wholly  or  principally  of  members, 
many  of  the  judges  must  still  be  ignorant,  and  many,  it  is  appre- 
hended, will  be  warped  by  party  motives  as  heretofore, — what- 
ever care  be  taken  in  choosing  them,  or  whatever  means  shall 
be  employed  to  impress  them  with  a  proper  feeling  of  respon- 
sibility. If,  on  the  contrary,  the  tribunal  should  be  formed 
of  a  judge  or  judges,  independent  of  and  otherwise  uncon- 
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nected  with  the  House ;  there  is,  first,  the  jealousy  of  parlia- 
ment as  to  any  interference  with  the  most  cherished  of  its 
privileges  to  be  surmounted,  and  then  the  difficulty  of  finding 
either  persons  to  be  safely  trusted  with  the  appointment  of  such 
functionaries,  or  persons  duly  qualified  for  such  a  court.  Mr. 
Charles  BuUer — for  we  believe  we  are  fully  justified  in  treating 
him  as  the  sole  author  of  the  plan — takes  a  middle  course.  He 
proposes  that  the  decision  shall  rest  with  members  of  the  House, 
but  that  they  shall  have  the  assistance  of  a  professional  chair- 
man, to  direct  their  deliberations  and  supply  the  legal  know- 
ledge that  may  be  reqmred.  The  main  features  of  his  plan 
are  contained  in  the  following  resolutions: — 

*'  1 .  That  the  Speaker  of  the  House  of  Commons  do,  at  the 
commencement  of  every  session,  nominate  three  barristers,  of  not 
less  than  seven  years*  standing,  to  fill  the  office  of  assessors  to 
election  committees ;  such  nomination  being  subject  to  the  con- 
firmation of  the  House. 

"  2.  That  one  of  these  shall  assist  at  the  deliberations  of  every 
election  committee,  presiding  as  chairman,  but  without  power  to 
vote. 

*'  3.  That  in  all  cases  in  which  there  shall  be  a  difference  of 
opinion  in  the  committee,  the  assessor  shall  remain  with  the  com- 
mittee, while  strangers  are  excluded:  that  he  shall,  before  any 
division,  state  the  question  at  issue  to  the  committee,' together  with 
his  opinion  t/iereon :  that  he  pronounce  the  decisions  of  the  com- 
mittee, declaring  his  own  assent  or  dissent ;  and  that  such  assent 
or  dissent  shall  be  recorded  in  the  minutes  of  the  committee.    , 

'*  4.  That  the  assessors  decide,  under  the  sanction  of  the 
Speaker,  which  of  their  number  shall  preside  over  each  committee." 
The  Speaker  is  to  have  the  power  of  appointing  assistant- 
assessors,  if  necessary.  The  regular  assessors  are  to  be  paid 
SOOOZ.ayear;  the  supernumeraries  according  to  their  services. 
Each  election  committee  is  to  consist  of  five  members  in- 
stead of  eleven,  and-  the  ballots  are  to  be  arranged  in  such  a 
manner  as  to  conipel  all,  capable  of  serving,  to  serve.  The 
three  assessors  are  also  to  constitute  a  Court  of  Appeal  from 
the  decisions  of  the  revising  barristers,  and  to  lay  down  rules 
of  practice  for  such  barristers. 

Our  immediate  object  being  to  attract  public  attention  to  this 
plan,  it  is  by  no  means  our  intention  to  enter  upon  a  minute 
examination  of  it.    We  shall  content  ourselves  with  setting 
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down  lihe  most  nnueerial  consideratioin^  tBafe  suggest  them*- 
selves.  The  reduction  of  the  numbers  of  the  tribunal  is  the 
part  of  the  measure  firom-  which  the  most  nnmcxed  advastages 
are  to  be  anticipated ;.  foe  five  members  will  baardiy  ^vsenture  to 
trifle  with:  theiv  oaths  as  freely  as  eleven^  and  then*  responsi- 
bili<7^  wiU  be  considerably  increased  by  the  statements  of  the 
question  which  the  assessor  is  tO'  maske;.  But  a  non-voting 
assessor  will  n«v«r  eoinm»nd  respect  enough  to  exercise  the 
influence  expected  from  him,  and  we  aire  quite  save  flmt  Mr. 
Charles  BuUer  witt  never  persuade  three  barristers,  of  recog- 
nisred  learning  and  ability,  to  give  up  their  professional'  pro- 
spects for  an  office  of  so^  liCtle  dignity  e^spiring  with  the  year; 
since  it  is  impossible  not  to  &se  that,  when  patties  runxhigh,  the 
chances  of  renewal  would  be  materially  influenced  by  the 
cireumslanee  of  the  assessor's  opinions  having"  eorr^iponded 
with  tfiose  of  the  majority.  The  Speaker,  ft  is  true,  is  to 
nominate,  but  subject  to  the  confirmation  of  the  House. 

In  our  opinion,  the  plan  can  only  Be  rendered  thoroughly 
effective  by  appointing  the  assessors  for  life ;  i.  e.  on  the 
quamdiu  se  bene  gesserit  tenure,  and  irremovable  except  by  the 
vote  of  more  than  a  bare  majority,  as  three-fifths  or  two-thirds 
the  House.  Juries  in  civil  cases  are  chiefly  valuable  as  a 
check  on  the  Judges,,  who  virtually  decide  ahnost  all  ques- 
t'lons  but  those  of  damages.^  Just  so,  in.  our  opinion^  it  would 
be  desirable  that  the  assessor  should  vbtually  decide  in  elec- 
tion cases,  under  tbe  control  of  a  limited  mnoib^  0S  members, — 
bis  equsfls  in  positive  ffothority  but  fay  a  tach  understanding 
deferring  to  him.  This  strikes  us  to-  be  the  mode  in  wWch 
the  greatest  average  mnoum  of  indepeitdence^  impartiality, 
and  knowledge  woidd  be  secsrai,  withon4^  trenching  on  the 
privileges  or  dignity  of  the  l^isfetiEfe; 

The  proposed  Court  of  Appeai  from  the  demions  of  the 
revising  barristers'^  is  a  great  addilionalf  recoaiBie»dftti<»i  of  the 
plan. 
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[Comprising  4  AdoTplnxtf  &  llllis,  Parts  4  &  5;  5' Adolphti*  and  Ell«,  Ptot  1 ; 
1  Revile  k  Ferry,  l^art  4  ;  3  Bitigham's  New  Cases,  Fart  3  ;  »  Seotf,  Part  4  ; 
4  Scott,  ParH  ;  ^  MecSOtt  &  Welsby,  Part  4  ;  5  DowHtfg**  Practice  Cases, 
Fart  4;  omitting  alt'  cases  beftKre*  digested.  ^Mamrin^  &  Ryland,  Fart  4,  and 
i  Tyrwhitt&  Granger,  Fart  6,  contain  no  new  caises.] 


Jk6CaW>  AW I>  SATISFACTION,    See  P«apjno^8. 
ACTION  6^  mt  CASE. 

1 .  (For  ohstrueti&n  rf  an  €iisment^^IheUtrat9m,y  In  an  aetiofr  on  tW  case  for 
obstructing  the  plaintiff  in  the  enjoyment  of  an  easement,  the  plaintiff  must 
dfao#  ite  M»  deetertfCvoi^  fittf  the  obBtrotftion*  wa»  i«  the  place  or  thing  wherein 
ike  pTtintiff  ni  emtittecl^  Th«Ki,^  where  «  deekraltion  aiHeged  a  right  to  take  water 
af  a  eifefertt,  and  oWMj^laiiBed  tliat  th«  Jnfaldart  wrongfully  locked  uf  a  door 
hadirrg  I^M,  ttfihl  thnreby  pMMnM  the  pihintiff  from  using  the  cistern;  issue 
having  been  taken  on  the  right  to  lake  wat«P,  judgment  wm  am-ested  after  verdict 
for  the  plaintiff,  because  non  constat  that  be  had  any  right  to  go  through  the  door- 
way m  %uestion^  although  the  verdict  found  that  he  had  a  right  to  take  the  wafer. 
^Tebkutt  v.  Selbj,  1  N.  &  P.  710. 

2.  Ati  aetidn  6*  the  eMB  liei  against  a  paity  for  w  negligently  conslructing  a  hay- 
rick on  the  extremity  of  his  land,  that,  in  consequence  of  its  spontaneous  igni- 
tion, his  neighbour's  house  is  bumf.  And  on  pTeav  of  not  guilty,  and  that 
there  was  no  negligence,  it  was  held  fo  be  properly  left  to  the  jury  to  say  whether 
ihe  M^ncNtft  IHid  been  guilty  of  gross  negligeiKe,  viewing  bis  conduct  with  re^ 
fer«ttcefo«ft#eaNitlionA«rtfltpradeDtm«iiwe«td  have  observed.  (lSalk«13.)— 
VittighaH  V.  Jtf^foMr,  »  Bag*  N.  C.  46B« 

3.  (When  artd  by  tehom  maintainabU,}  In  case,  the  detlantioBp  steftMl,  thet  L. 
the  father  of  the  plafniiff,  bargahxed  wkh  the  defettAist  ter  b«y  of  him  a  gov,  to 
wit,  for  the  use  of  himself  and  his  sons ;  aif^  the  defen^nf  then,  by  ftiisely  and 
frauduTenffy  wafiPafi^ng  the  gem  to  b$ve  been  made  by  Nr,  md  to  be  a  good, 
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safe,  and  secure  gun,  then  sold  the  gun  to  L.  for  the  use  of  himself  and  his  sons, 
for  £24 ;  whereas  in  truth  and  in  fact  the  defendant  was  guilty  of  great  breach 
of  duty,  and  of  wilful  deceit,  negligence,  and  improper  conduct,  in  this,  that  the 
gun  was  not  made  by  N.,  nor  was  a  good,  safe,  and  secure  gun,  but  on  the  con- 
trary thereof,  wu  made  by  a  very  inferior  maker  to  N.,  and  was  a  bad,  unsafe, 
ill-manufactured  and  dangerous  gun,  and  wholly  unsound  and  of  very  inferior 
materials;  of  all  which  the  defendant,  at  the  time  of  such  warranty  and  sale, 
had  notice ;  and  that  the  plaintiff,  knowing  and  confiding  in  the  said  warranty, 
used  the  gun,  which  but  for  the  warranty  he  would  not  have  done ;  and  that  the 
gun  being  in  the  hands  of  the  plaintiff,  by  reason  and  wholly  in  consequence  of 
its  weak,  dangerous  and  insufficient  construction  and  materials,  burst  and  ex- 
ploded ;  whereby  the  plaintiff  was  greatly  wounded,  &c.,  and  wholly  by  means 
of  the  premises,  breach  of  duty,  and  improper  conduct  of  the  defendant,  lost  the 
use  of  his  hand :  Held  (after  verdict  for  the  plaintiff  on  the  plea  of  not  guilty, 
and  on  other  pleas  denying  the  warranty,  and  that  the  gun  was  unsafe,  &c.) 
that  the  action  was  maintainable. — Langridge  v.  Levy,  2  M.  &  W.  519. 

4.  (For  teduction.)  The  declaration  stated,  that  one  M.H.,  being  the  daughter 
and  servant  of  the  plaintiff,  with  the  consent  of  the  plaintiff  became  the  appren- 
tice of  one  A.,  the  wife  of  the  defendant,  for  the  term  of  two  years,  for  the  par- 
pose  of  learning  the  business  of  a  milliner,  in  consideration  of  £29  paid  by  the 
plaintiff,  and  in  consideration  that  the  said  A.,  with  the  consent  of  the  defendant, 
should  find  and  provide  the  said  M.  with  meat,  drink  and  lodging ;  nevertheless 
the  defendant  debauched  her,  whereby  she  became  ill,  and  incapable  of  serving 
the  said  A.  and  learning  the  said  business,  &c.  &c. :  Held  bad  on  demurrer.— 
Harru  v.  Butlei-,  2  M.  &  W.  639. 

AFFIDAVIT. 

1.  Where  there  are  several  defendants,  the  names  of  all  must  be  introduced  into 
the  title  of  the  affidavits  used  to  make  applications  to  the  Court ;  and  therefore 
all  besides  one  cannot  be  included  under  the  words  "  and  others." — Tomkins  ▼. 
GmcA,  5  D.  P.  C.  609. 

2.  (Stoom  before  attorney  in  eaute.)  An  affidavit  made  before  a  commissioner,  who 
acts  as  the  attorney  of  the  defendant  before  an  appearance  is  entered,  cannot  be 
used :  but  it  must  be  clearly  shown  that  he  acted  u  such  attorney  at  the  time  of 
taking  the  affidavit :  it  is  not  sufficient  to  show  that  he  is  so  at  the  time  of  making 
the  objection.-;- JiTtdci  v.  Davis,  6  D.P,  C.  568. 

AFFIDAVIT  OF  DEBT. 

An  affidavit  of  debt  need  not  disclose  any  connection  between  the  plaintiff  and  the 
deponent,  or  show  the  means  of  knowledge  possessed  by  the  deponent  as  to  the 
debt.    (1  Chit.  Rep.  SS.)-'Holliday  v.  Lawes,  3  Bing.  641 ;  5  D.P.C  485. 

ANNUITY.    See  Landlord  and  Tknant. 

ARBITRATION. 

1.  (Conclutiveness  of  award,)  Three  pleas  were  pleaded  in  bar  to  a  declaration  in 
trespass  containing  one  count,  and  issues  joined  on  them.  By  order  of  nisiprins 
a  verdict  was  taken  for  £100  damages,  subject  to  the  award  of  a  barrister,  to 

.  whom  the  cause  and  all  matters  in  difference  were  referred,  with  power  to  direct 
what  should  be  done  by  the  parties.  He  directed  a  verdict  for  the  plaintiff  on 
two  issues,  and  for  the  defendant  on  the  third ;  adding,  that  if  there  had  not  been 
the  third  issue,  he  should  have  awarded  If.  damages  to  the  plaintiff  on  the  other 
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issues:  Held,  that  it  was  not  competent  to  the  plaintiff  to  move  for  judgment 
non  obstante  veredicto  on  the  third  issue ;  and  this  without  reference  to  any 
special  clause  in.  the  order  of  reference,  restraining  the  parties  from  bringing  a 
writ  of  error. — Steeple  v.  Bomall,  4  Ad.  &  El.  950. 

2.  (^Attachment  for  nun-performance  of  award — Affidavit — Enlargement  of  time.) 
An  affidavit  of  the  service  of  an  award  and  umpirage,  disclosing  a  regular  ser- 
vice, is  sufficient  to  obtain  an  attachment  for  non -performance,  although  the 
surname  of  the  umpire  is  misdescribed. 

Where  an  arbitrator  has  power  to  enlarge  the  time  for  making  his  awards  and 
the  enlargements  are  made  a  part  of  the  rule  of  Court,  an  affidavit  of  such  en. 
largement  is  not  necessary  in  order  to  obtain  an  attachment.  (5  B.  &  C.  528.) 
—  In  the  arbitration  between  Smith  and  Beeves,  5  D.  P.  C.  513. 

3.  (Award,  when  sufficiently  certain,)  To  a  declaration  for  goods  sold  and  deli- 
vered, the  defendant  pleaded,  as  to  £30,  parcel  &c.,  payment  of  £30  in  satiS' 
faction.  The  plaintiff  replied,  that  the  £30  was  paid  for  another  and  a  different 
cause  of  action,  specially  traversing  the  acceptance  of  it  in  satisfaction  of  that 
sum  in  the  declaration  mentioned.  The  cause  was  referred,  and  the  arbitrator 
found  on  the  above  issue  for  the  defendant  as  to  £3,  for  the  plaintiff  as  to  the 
residue :  Held,  that  the  award  was  sufficiently  certain,  and  that  the  finding  in 
effect  assessed  the  damages  at  £27. — King  v.  Earl  of  Dundonald,  5  D.  P.  C. 

*     590. 

4.  A  rule  to  set  aside  an  award  must  be  drawn  up  on  reading  the  award. — Barton 
V.  Ransom,  5  D.  P.  C.  597. 

And  see  Pleading,  10.] 

ARREST. 

(  Of  foreigner,)  The  Court  refused  to  discharge  a  foreigner  out  of  custody,  on  the 
ground  that  the  debt  for  which  he  had  been  arrested  was  the  balance  of  a  demand 
on  which  the  plaintiff  had  received  a  dividend,  under  proceedings  in  the  country 
where  the  debt  was  contracted,  similar  to  our  proceedings  in  bankruptcy ;  though 
it  was  sworn  by  a  competent  person  that  the  law  of  the  foreign  country  did  not 
warrant  an  arrest  of  theTperson  under  such  circumstances. — Brettillot  v.  Sandos, 
4  Scott,  201. 

A'lTACHMENT.    Se«  Bail,  4. 

ATTORNEY. 

1.  (Admission,)  The  Court  allowed  an  attorney  to  be  admitted  without  a  term's 
full  notice,  where  all  the  other  requisites  had  been  complied  with,  and  it  appearedv 
to  be  essential  to  his  interests  in  his  profession  that  he  should  sail  for  India  be- 
fore the  regular  time  of  notice  would  expire.  The  application  was  made  on  the 
second  day  of  term,  and  the  admission  was  ordered  to  be  on  the  last  day  of  Easter 
term.— In  re  Hancock,  4  Ad.  &  E.  779. 

2.  (Taxation  of  bill,)  The  Court  possesses  no  jurisdiction  to  compel  the  taxation 
of  an  agency  bill,  either  at  common  law,  or  under  the  statutes  2  Geo.  2  and  12 
Geo.  2,  c.  13 ;  even  where  a  suit  is  pending  against  the  defendant  for  the  recovery 
of  the  amount.  (2  B.  &  Ad.  411 ;  5  B.  &  Ad.  400,)— Weymouth  v.  Knipe,  3 
Bing.  N.  C.  387  ;  3  Scott,  765;  3  D.  P.  C.  495, 

3.  (Dhclosure  of  confidential  communication  by.)  An  attorney,  who,  being  re- 
sorted to  by  a  borrower  to  raise  money  for  him,  peruses,  on  the  part  of  the  pro- 
posed lender,  the  abstracts  of  title  of  the  borrower,  is  not  allowed  to  give  evidence 
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coDcerning  them  against  the  borrower.    (3  Bing.  N.  C.  535.)—  Doe  d.  Feler  v. 
Watk%n$,  3  fiiog.  N.  C.  421 ;  3  Scott,  155. 

4.  (I?e-a<{mtMion.)  Where  an  attorney  had  ceased  taking  oat  his  certificate,  and 
practised  in  a  Hundred  Court  (the  practice  of  which  was  regulated  according  to 
that  of  the  K.  B.)  for  the  recovery  of  debts  under  5/.,  and  not  elsewhere,  the 
Court  would  not  allow  him  to  be  re-admitted  without  paying  his  full  arrears  of 
certificate  duty.— £x  ^rte  Binm,  4  Ad.  &  E.  1005. 

5.  (Same,)  An  attorney  who  bad  practised  regularly  under  a  certificate,  in  the 
Court  of  K.  B.  and  in  the  Lancaster  Court  of  Common  Pleas,  and  had  subse- 
quently discontinued  practice,  and  been  employed  as  superintendent  of  collieries, 
and  had  afterwards  been  re-admitted  an  attorney  in  the  Court  of  Common  Pleas 
at  Lancaster,  all  previously  to  the  rule  of  H.  T.  6  Will.  4,  s.  6,  was,  aftei  that 
rule,  re  admitted  an  attorney  of  this  Court,  without  the  affidavit  required  by  the 
rule.^Ex  parte  Miller,  4  Ad.  &  £.  1006, 

jS.  (When  bound  to  plead,)  Semble,  that  the  Uniformity  of  Process  Act-  does  not 
affect  the  time  within  which  attornies  shall  be  bound  to  plead* — Brenion  v. 
Lawrence,  5  D.  P.  C.  606. 

7.  (Change  of  attorney,)  If  a  defendant,  who  is  an  attorney,  really  appears  in 
person,  bat  in  point  of  form  as  attorney*  a  plea  in  the  name  of  another  attorDey 
cannot  be  treated  as  a  nullity,  on  the  ground  that  no  order  for  change  of  attorney 
bat  been  served. — Kerrigon  v.  Wallingborough,  5  D.  P.  C.  564. 

An  see  Interpleader  Act,  1. 

BAIL. 

1.  (Scire  facias  against,  when  regular.)  A.  obtained  judgment  against  H.  of 
Michaelmas  term,  and  sued  out  a  ea,  sa,,  which  was  returned  non  est  inventus 
on  the  13th  January.  On  the  14th  January  H.  obtained  a  rule  nisi  for  anew 
trial  or  nonsuit,  and  that  proceedings  should  be  stayed  in  the  meanwhile ;  and 
he  bad  given  notice  to  A  •  of  his  intention  to  move  for  this  rule,  before  the  ca,  sa, 
was  sued  out.  On  the  9th  June,  a  set,  fa,  was  sued  out  against  the  bail.  Held 
to  be  regular;  and  that  no  fresh  judgment,  or  alias  ca,  sa,,  was  necessary. 

Three  of  the  daya  during  which  the  sci,  fa,  lay  in  the  Sheriff  of  Middlesex 
office  were  Whit-Monday,  Tuesday,  and  Thursday.  Those  days  were  half  holi- 
days at  the  office,  the  liours  of  general  business  being  only  from  eleven  to  two ; 
but  the  sci,  fa,  book  might  be  searched  for  the  same  time  as  on  other  days. 
Held,  that  these  three  days  were  to  be  accounted  as  searching  days. 

The  sci^fa,  was  returned  nihil  on  the  15th  of  June.  B.,  one  of  the  bail,  had 
left  the  place  where  he  formerly  resided,  in  Lancashire,  and  which  was  described 
88  his  residence  in  the  recognizance,  and  had  quitted  the  realm*  H.'s  attorney 
knew  that  be  bad  left  his  residence,  but  did  not  know  whither  he  had  gone.  On 
the  19th  of  July,  a  letter  was  sent  by  post  to  B.'s  former  residence,  giving  him 
notice  of  the  proceedings,  which  was  not  returned  from  the  dead  letter  office.  On 
the  23d  July  A.  obtained  an  order  for  signing  judgment  against  the  bail,  which 
was  signed  accordingly,  B.  not  having  been  summoned.  The  Court  refused  to 
set  this  order  aside. 

It  was  held,  that  if  B.  had  shown  any  matter  which,  had  he  been  summoned, 
he  might  have  pleaded  in  bar  to  the  set.  fa.,  he  might  have  been  allowed,  on 
motion,  to  plead  (though  not  to  render),  if  the  matters  were  not  denied  ;  or,  if 
they  were  denied,  he  might  have  had  his  auditd  quereld^ — Armitage  v«  Rigbye, 
5Ad.&E.  76. 
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2.  (Est«fit  of  liahilUy  of,)  Where,  after  bail  hat  beeA  put  in  to  ati  action^  Uic  de# 
claration  ia  amended  by  the  addition  of  new  counts  oontainin^  fresh  causes  of 
action,  and  the  plaintiff  recovers  on  both  the  original  and  the  added  counts,  the 
bail  are  not  liable  to  costs  on  the  latter.  And  it  lies  on  the  plaintiff  to  have  the 
costs  separated  in  taxation ;  as,  if  they  are  taaed  generally,  be  cannot  recoYer 
them  against  the  bail.— Tay /or  v.  Wilkinson,  I  N.  &  P.  629. 

3«  (Competency,)  It  is  no  objection  to  bail,  that  he  is  the  drawer  of  a  bill  of  ex- 
change, on  which  his  principal  is  sued  as  acceptor.  (2  Bos.  &  P.  526  j  2  Chit. 
79 ;  ID.  P.  C.  IQB.y^Prime  ?.  B$€il$y,  3  Bing.  N.  C.  391 ;  3  Scott,  37  >  5 
D.  P.  C.  477. 

4.  (Attachment —Waiver  of  contempt.)  The  warden  of  Dover -Castle  having  re* 
turned  cepi  corpus  to  a  writ  of  capias,  a  rule  to  bring  in  th^  bqdy  was  served, 
which  expired  on  the  28th  of  November.  On  the  6th  of  December,  a  notice  of 
justification  of  bail  was.given,  which  the  plaintiff's  attorney  returned,  saying  that 
the  body  rule  had  expired,  and  the  warden  was  in  contempt.  Two  subsequent 
notices  were  given,  and  the  plaintiff's  attorney  attended  on  each  occasion,  and 
after  protesting  that  the  proceedings  were  irregular,  opposed  the  justification  of 
bail :  Held,  that  this  was  no  waiver  of  the  warden's  contempt,  and  that  the  plain- 
tiff was  in  a  condition  afterwards  to  move  for  an  attachment. — Smith  v.  Andrews, 
2M.&W.536. 

5.  {Staying  proceedings  on  bail-bond.)  In  an  application  to  stay  proceedings  on 
the  bail-bond,  the  afifidavit  of  merits,  if  made  by  an  attorney,  must  describe  him 
as  the  attorney  to  the  defendant ;  and  it  is  not  sufficient  to  show  by  other  afiida- 
Yits  that  there  is  an  attorney  of  the  same  Christian  and  surname,  residing  at  the 
same  place  as  that  of  which  the  deponent  describes  himself.  (1  Chit.  Rep.  97*) 
—Bonnrfor  v.  Russel,  5  D.  P.  C.  546. 

6.  (Same-^Ajffidavit  of  merits,)  In  staying  proceedings  on  the  bail-bond,  it  is  not 
necessary  to  show  that  a  rule  for  the  allowance  of  bail  has  been  obtained,  if  it  be 
sworn  that  bail  have  been  put  in  and  justified. 

An  affidavit,  svoeaiing  to  merits,  by  the  defendant,  *'  as  he  is  advised  and  be- 
lieves," is  sttfficient 

The  baiUbond  cannot  be  required  to  stand  as  a  security,  if  a  trial  has  not  been 
loat  at  the  time  of  moving  to  stay  proceedings.^ Cfosfr^  v.  Innes,  6  D.  P«  C.  566. 

7.  (Affidavit  of  sufficiency.)  If,  in  the  affidavit  of  sufficiency,  made  under  the  rules 
of  T.  T.  1  W.  4,  the  bail  swear  themselves  possessed,  instead  of  worth,  the  re- 
quired sum,  it  is  not  a  ground  for  rejection,  but  only  for  depriving  the  defendant 
of  the  costs  of  justification.    (4  D.  P.O.  627.)— Corner's  bail,  6  D.  P.  C.  577. 

And  see  Writ  of  Error. 

BANK  ACTS. 

Under  the  3  &  4  W.  4,  c.  98,  a  London  jmnt-stock  banking  company,  consisting  of 
more  than  six  persons,  is  not  empowered  to  accept  a  customer's  bill  at  less  than 
six  months'  date.-"  Banfc  of  England  v.  Andersen,  3  Bing.  N.  C.  569 ;  3  Scott,  50. 

BAI^KRUPTCY. 

1.  (Title  of  assignees  to  mortgaged  premises.)  The  6  G.  4,  e.  16,  s.  70,  does  not  en- 
able the  assignees  of  a  bankrupt  to  acquire  a  legal  estate  in  premises  mortgaged 
by  the  bankrupt,  after  the  day  of  payment  mentioned  in  the  condition  is  past,  by 
making  tender  to  the  mortgagee  of  the  mortgage- money  and  interest. — Dunn  v. 
Massey,  1  N.  &  P.  578. 

CCg 
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3.  (Payment  to  hankmpt,  when  protected.)  A  payment  for  goods  purchased  of  a 
bankrupt,  just  before  his  bankruptcy,  is  not  pro^ted  by  the  82nd  section  of  the 
6  G.  4,  c.  16,  if  the  purchaser  knows  of  the  bankrupt's  circumstances,  or  has 
means  of  knowing  them  of  which  he  does  not  avail  himself. — Devat  v.  Venablet, 
3  Bing.  N.  C.  400  ;  3  Scott,  123. 

3.  (Election  to  prove  under  fat,  what  is.)  A  plaintiff,  in  order  to  entitle  himself, 
under  the  6  G.  4,  9. 16,  s.  59,  to  discontinoe  his  action  without  costs  on  the  de- 
fendant's bankruptcy,  must  either* prove  his  debt,  or  have  his  claim  entered  on  the 
proceedingi  under  tfc#^flt.--(6Taant,649 ;  1  G.  &  J.  165.) — Augardev,  Thomp- 
son, 2  M.  6c  W.  617. 
And  see  Bokd;  Ejbcment,  2. 

BILLS  AND  NOTES. 

1.  (Pleading — Proof  of  consideration — Effect  of  admission  on  the  record,)  As- 
sumpsit by  indorsee  against  maker  of  a  promissory  note.  Plea,  that  the  note 
was  given  for  a  gaming  debt,  and  indorsed  to  the  plaintiff  with  notice  thereof,  and 
without  consideration ;  replication,  that  the  note  was  indorsed  to  the  plaintiff 
without  notice  of  the  illegality,  and  for  a  good  and  sufficient  consideration ;  on 
which  issue  was  joined :  Held,  that  on  these  pleadings,  the  illegal  making  of  the 
note  was  not  so  admitted  as  to  render  it  necessary  for  the  plaintiff  to  give  any 
evidence  of  consideration  -,  but  that,  in  order  to  compel  him  to  do  so,  the  defend- 
ant ought  to  have  proved  the  illegality  by  evidence. 

An  admission  of  a  fact  on  the  record  amounts  merely  to  a  waiver  of  requiriag 
proof  of  that  fact ;  but  if  the  other  party  seeks  to  have  any  inference  drawn  by 
the  jury  from  the  fact  so  admitted,  he  must  prove  it  like  any  other  fact.^£<^- 
munds  v.  Groves,  2  M.  &  W.  642, 

2.  (Pleading,)  The  declaration  against  the  drawer  of  a  bill  of  exchange  must  allege 
a  promise  to  pay.— Henn/  v.  Burbidge,  3  Bing.  N.  C.  501 ;  5  D.  P.C.  484. 
And  see  Pleading,  4. 

BOND. 

(For  payment  of  interest  by  instalments,  when  forfeited,)  A  bond  executed  by  the 
defendant,  as  surety  for  J.,  on  the  1st  March,  1832,  was  conditioned  for  payment 
of  52.  interest  on  a  principal  sum  of  200Z.  on  the  1st  of  March,  1833 ;  51.  on  the 
1st  of  March,  1834 ;  and  205^  on  the  1st  of  March,  1835.  The  first  year's  in- 
,  terest  was  not  paid  until  the  30th  of  March,  1833.  In  June,  1833,  the  defend- 
ant became  bankrupt :  Held,  that  the  bond  had  been  forfeited,  and  was  therefore 
proveable  under  the  commission. — The  Skinners'  Company  v.  Jones,  3  Bing. 
N.  C.  481. 

BROKER. 

( When  bound  as  principal,)  The  plaintiff  bought  a  quantity  of  hemp  by  auction 
at  the  rooms  of  the  defendants,  brokers  in  Liverpool.  The  defendants  delivered 
an  invoice  in  their  own  names  as  sellers.  On  payment  being  made  by  the 
plaintiff,  the  defendants  gave  him  an  order  on  D.  and  C.  for  the  goods,  which  on 
presentation  was  refused,  and  the  plaintiff  could  not  obtain  delivery  of  the  goods. 
In  an  action  against  ihe  defendants  for  the  non-delivery  :  Held,  that  the  defend- 
ants were  bound  by  the  representation  in  the  invoice,  and  could  not  offer  evidence 
to  show  that  they  sold  as  agents  for  C.  and  D.,  and  that  the  plaintiff  knew  C. 
and  D.  to  be  the  principals  at  the  time  of  the  sale.— Jones  v.  Littledale,  1 
N.  &  P.  677. 
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CANAL  ACT. 

(Liability  of  canal  proprietors.)  A  canal  cotopany  were  empowered  by  act  of 
parliament  to  raise  money  on  the  security  of  the  canal  and  dues,  the  creditors  to 
have  no  priority  over  each  other.  By  the  form  of  deed  given  in  the  act  of  par- 
liament authorizing  the  undertaking,  the  canal  and  dues  were  assigned  to  the 
lenders  as  a  secuiity  for  the  principal  money  lent,  the  interest  on  which  was  "  to 
be  paid  half-yearly  :"  Held,  that  an  action  of  covenant  for  payment  of  the  in- 
terest did  not  lie  against  the  company  on  such  deed. — Pontet  v.  Basingstoke 
Canal  Company j  3  Bing.  N.  C.  433;  3  Scott,  182. 

CENTRAL  CRIMINAL  COURT. 

( Venue — Indictment  removed  by  certiorari,  where  to^  be  tried,)  An  indictment  for 
misdemeanor  was  preferred  at  the  Central  Criminal  Court ;  the  marginal  venue 
was  **  Central  Criminal  Court ;"  in  the  body  of  the  indictment  the  facts  were 
stated  to  have  taken  place  "  at  the  parish  of  St.  Mary,  Lambeth,  Surrey,  within 
the  jurisdiction  of  the  said  Court.''  The  indictment  was  removed  into  the  K.B* 
by  certiorari :  Held,  that  the  trial  must  be  at  the  assizes  for  Surrey. — Rex  v. 
Connop,  4  Ad.  &  E.  942. 

CERTIORARI. 

(^Service  of  notice  on  justices.)  In  order  to  obtain  a  certiorari  to  remove  an  order  of 
sessions,  it  is  not  sufficient  to  serve  the  notice,  under  13  G.  3,  c.  16,  on  one  jus- 
tice present  at  the  sessions  making  the  order,  and  on  another  justice  of  the  same 
county  not  present. 

It  is  not  necessarily  too  late  to  object  to  the  service  of  the  notice  after  writ 
issued,  although  the  consequence  may  be,  that  if  the  writ  be  quashed  it  will  be 
too  late  to  sue  out  a  fresh  one.~(5  T.  R.  281,  n.) 

It  is  competent  for  the  paities  in  an  appeal  to  object  to  the  notice  to  justices 
previous  to  obtaining  a  certiorari.— Aeo^  v.  Rattisktw,  5  D.  P.  C*  539. 
And  see  Costsi  4. 

CLERGY. 

(Action  by  curate  for  stipend,)  The  57  Geo.  3,  c.  99,  s.  53,  enacts,  that  any  dif- 
ference; arising  between  any  rector  and  his  curate,  touching  the  stipend  or  allow- 
ance appointed  to  such  curate  under  the  provisions  of  the  act,  or  the  payment  or 
arrears  thereof,  shall  be  summarily  determined  by  the  bishop ;  and  s.  74  enacts, 
that  no  other  jarisdiction  except  that  of  the  bishop  shall  be  exercised  in  any  case 
where  jurisdiction  is  given  him  by  the  act.  In  an  action  by  curate  against  rector 
for  arrears  of  salary  :  Held,  first,  that  the  above  provisions  of  the  statute  were 
properly  pleaded  in  bar,  and  not  to  the  jurisdiction ;  second,  that  it  was  not  ne- 
cessary to  state  in  the  plea  the  nature  of  the  differences  which  arose  between  the 
parties.    (1  East,  352;  3  T.  R.  452.)— TTest  v.  Turner,  1  N.  &  P.  612. 

COSTS. 

1.  (In  trespass,)  Trespass.  Justification  under  a  right  of  way  to  carry  water  and 
goods.  As  to  the  water,  verdict  for  defendant ;  as  to  the  goods,  verdict  for 
plaintiff:  Held,  that  the  defendant  had  substantially  succeeded,  and  was  entitled 
to  the  general  costs  of  the  cause  :  Held,  also,  that  he  was  entitled  to  the  costs  of 
a  witness  who  spoke  as  to  the  water,  notwithstanding  he  spoke  also  as  to  the 
goods,— ^nigAt  v.  Woose,  3  Bing.  N.  C  534 ;  6  D.  P.  C.  487. 

S.  (In  trespass,)  In  trespass  qiiare  clausum  fregit,  if  the  plaintiff  obtains  less  da- 
mages than  40s,  on  the  plea  of  not  guilty,  he  is  not  entitled  to  more  costs  than 
damages,  unless  the  judge  certifies  under  the  22  &  23  Car.  2,  c.  9.    For,  under 
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the  plea  of  not  guilty*  the  freehold  may  still  come  in  issue,  by  reason  of  the  special 
provisions  of  the  U  G.  3,  e.  19,  s.  21,  and' of  other  acts.  (Overruling  Hughes  v. 
Hughn,  2  C.  M.  &  R.  663,  4  D.  P.  C.  632.)— JDunn^ge  v.  Kmble,  3  Biog.  538  -, 
6  D.  P.  G.  478* 

3,  {Security  for»)  The  Coart  will  compel  a  foreign  potentate,  plaintiff,  to  find  se- 
curity for  costs,  in  a  cause  arising  out  of  commercial  transactions.  (5  M.  Sc  Sel. 
SOs'y^Emperor  of  Brazil  v.  Robinson,  5  D.  P.  C.  522. 

4.  (On  indictment  removed  by  certiorari,)  Where  an  indictment  agunst  several 
defendants  is  removed  into  K.  B.  by  certiorari  without  the  consent  of  one  of  the 
defendants,  he  cannot  be  compelled  to  pay  the  costs  of  the  trial,  although  he  have 
appeared  and  pleaded  to  the  indictment  and  been  tried  on  it.— Hex  v.  Hassell,  5 

C.  &  P.  631. 

6,  (Attachment  for  non-payment  of.)  To  bring  a  party  into  contempt  for  non-pay- 
ment of  costs  pursuant  to  the  master's  allocatur,  a  copy  of  the  rule  and  allocatur 
must  be  left  with  the  defendant.— Dayton  v.  Tucker,  5  D.  P.  C.  550. 

6.  (Security  for.)  While  proceedings  on  the  bail-bond  are  pending,  the  defendant 
cannot  obtain  security  for  costs  from  the  plaiotifT  on  the  original  action,  although 
bail  has  been  perfected  since  the  assignment  of  the  bond. — Bonnefor  v.  Rune/,  5 

D.  P.  C.  555. 

7.  (Where  damages  on  trial  before  sheriff  are  under  40».)     The  Court  has  no 
•   power  to  deprive  a  plaintifiT  of  his  costs  in  an  action  tried  before  the  sheriff,  where 

the  damages  are  under  40s. — Story  v.  Hudson,  5  D.  P.  C.  556. 
And  see  Middlesex  County  Court  Act  j  Pleading,  10. 
COVENANT.     See  Canal  Act. 

COVENANT  TO  STAND  SEISED. 

(Ejectment.)  One  A.  D.  L.  being  seised  of  a  part  of  eertam  lands,  and  one  i.  L., 
her  daughter,  seised  of  another  part,  executed  a  deed  of  settlement  previous  to 
the  marriage  of  A.  L.,  the  daughter,  with  R.  D.,  dated  the  15th  November,  1822, 
by  which,  after  reciting  that  A.  D.  L.  and  A.  L.  were  respectively  entitled  to 
several  parts  of  the  premises,  and  that  a  marriage  was  intended  to  be  had  be- 
tween R.  D.  and  A.  L.,  it  was  witnessed,  that  in  consideration  of  2/.  to  the  said 
A.  D.  L.  paid  by  the  said  R.  D.,  and  for  and  in  consideration  of  the  said  in- 
tended marriage,  and  also  in  consideration  of  10<.  to  each  of  them  the  said  A. 
D.  L.  and  A.  L.,  by  L.  L.  and  D.  D.  in  hand  paid,  they  the  said  A.  D.  L.  and 
A.  L.,  and  each  of  them,  did  grant,  bargain,  sell,  alien,  enfeoff  and  confirm  UDto 
the  said  L«  L«  and  D.  D.,  their  heirs  and  assigns  (the  premises  in  question), 
to  hold  unto  them  the  said  L.  L.  and  D.  D.,  their  heirs  and  assigns/upoa  the 
trusts  thereinafter  mentioned,  viz.,  to  the  use  of  the  said  R«  D.  and  his  assigns 
for  life,  with  divers  remainders  over.  The  indenture  was  duly  executed  by  A. 
D.  L.,  A.  L.  and  R.  D.,  and  the  marriage  took  effect  soon  after  the  execution 
of  the  deed,  and  R.  D.  had  possession  of  the  premises  up  to  the  time  of  the  trial 
in  July,  1836.  The  deed  had  indorsed  upon  it  a  memorandum  of  livery  of  seisin, 
but  no  names  were  subscribed  to  it,  nor  was  any  direct  evidence  given  of  livery 
of  seisin  having  been  made,  nor  was  it  shown  that  L.  L.  and  D.  D.  (the  trustees) 
were  in  any  way  related  to  the  settlors*  A.  D.  L.  died  in  1831,  and  A.L.in 
1835 :  Held,  that  this  deed  operated  as  a  covenant  to  stand  seised,  and  that  a 
good  use  passed  to  R.  D.,  the  husband.  (Willes,  673;  1  Sid.  25;  2  Vent. 
918;  1  Vern.  141.) 
SemhU,  that  possession  for  a  less  period  than  twenty  years  is  not  sufficient  to 
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leave  to  the  jury  for  Uiem  to  presume  that  livery  of  aeisiu  has  been  made.    (9  B. 
&  C.  864.)— i>M  d.  Lewit  v.  Dwm,  2  M.  &  W.  503. 

CRIMINAL  INFORMA'nON. 

The  Court  will  not  grant  a  criminal  information  for  calling  a  magistrate  a  liar,  ac- 
cusing him  of  misconduct  in  reference  to  his  having  absented  him  from  an  elec- 
tion of  clerk  to  the  magistrates,  and  threatening  a  repetition  of  the  same  language 
whenever  such  magistrate  came  into  the  town  \  unless  there  appear  an  intention 
to  provoke  a  breach  of  the  peace.— JSorp.  Chapman,  4  Ad.  &  £.  773. 

DEVISE. 

Teitator  devised  lands  to  trustees  to  raise  an  annuity  for  his  widow,  and  subject 
thereto  tathe  use  of  testator's  grandson,  W.,  for  life ;  remainder  to  trustees  to 
preserve*  &c. ;  remainders  to  the  use  of  W.'s  first  and  other  sons  successively  in 
tail  male ;  and  on  failure  of  such  issue,  then  (subject  to  a  further  annuity  to  the 
widow)  to  the  use  of  his  grandson  J.  G.,  the  son  of  his  late  daughter,  S.  G.,  for 
life ;  remainder  to  the  use  of  trustees  to  preserve,  &c. ;  remainders  to  the  use  of 
the  first,  second,  and  every  other  son  of  J»  G.  successively  in  tail  male;  and  on 
failure  of  such  issue,  to  the  use  of  trustees,  in  trast  for  the  first,  second,  and 
every  other  son  of  the  testator's  daughter,  A.M.,  successively  in  remainder  (as 
in  thejtwo  preceding  devises)  in  tail  male;  and  on  failure  of  such  issue,  in  trust 
for  testator's  right  heirs.  Powers  were  given  to  W.,  and  to  J.  G.,  when  in  pes-* 
session,  to  charge  the  estates  with  portions  for  younger  children.  There  were 
farther  bequests  to  the  testator's  widow,  and  to  his  said  daughter,  A.  M. 

By  a  codicil,  reciting  that  since  the  date  of  his  will  ibe  testator's  soq,  W., 
had  died  without  issue,  the  testator  altered  his  will  as  to  certain  lands  not  now 
in  question,  and  charged  the  lands  devised  as  above  with  further  annuities  to  bis 
wife  and  to  A,  M.  By  a  second  and  third  codicil,  he  made  his  wife  his  execu- 
trix and  residuary  legatee,  and  gave  a  further  legacy  to  A.  M. 

By  a  fourth  codicil,  made  sixteen  months  after  the  date  of  the  will,  the  testator 
recited  that  he  thereby  revoked  **  several  of  the  dispositions"  by  him  theretofore 
made,  and  instead  thereof  he  devised  all  his  estates  to  his  daughter,  A.  M. ;  and 
from  and  after  the  determination  of  that  estate,  he  devised  the  same  to  J.  G« 
"  and  his  heirs  in  strict  entail,  as  in  my  said  will  directed,'*  with  the  additional 
clause,  that  if  J.  G.  should  not  be  thirty-one  years  old  when  the  estate  should 
devolve  on  him  by  the  death  of  A.  M.,  he  should  not  take  possession  till  he  at- 
tained that  age ;  but  the  rents  should  accumulate  and  be  in  the  hands  of  trustees 
for  the  benefit  of  J.  G.  "  and  his  heirs;"  **  and  in  failure  of  issue  of  the  said 
J.  G."  the  testator  ordered  that  his  estates  should  go  over  as  was  by  the  will  di<i 
reeled.  At  the  date  of  this  codicil  J.  G.  was  eleven  years  old :  Held,  that  under 
the  will  and  fourth  codicil,  J.  G.  took  a  life  estate  only.— Gravei  v.  /ftefci,  6  Ad. 
&  £.  38. 

EASEMENT.     See  Action  on  the  Case,  1. 

ECCLESIASTICAL  LAW. 

(  Writ  de  contumace  capiendo,)  The  writ  de  contumace capiendo  must  be  addressed 
to  the  sheriff  of  the  county  of  which  the  party  contumacious  is  described  in  thci 
significavit,  and  if  addressed  to  the  sheriff  of  a  different  county,  the  Court  will 
quash  the  writ.  So  if  it  issue  to  the  sheriff  of  A.,  reciting  a  significavit  in  which 
the  defendant  is  described  as  now  or  heretofore  of  a  parish  in  county  B. 

A  writ  de  contumace  capiendo,  reciting  a  significavit  by  two  judges,  of  disobe- 
dience to  the  commands  of  three  judges,  ia  bad,  and  the  Court  will  quaab  it  on  motion* 
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And  such  writ  may  be  quashed  on  motion  before  the  return-day :  and  if  the  de- 

^  feodant  have  been  arrested  on  it,  it  is  not  necessary  to  bring  him  into  Court  by 

habeas  corpus.— K«jr  v.  Ricketu,  1  N.  &  P.  680,  685  ;  Rex  v.  Hewilt,  ib,  689. 

EJECTMENT. 

1.  (Striking  out  name  of  lessor  of  plaintiff.)  Ejectment  was  brought  against  a  te- 
nant in  possession,  on  the  several  demises  of  A.  and  B.  Application  was  made 
to  strike  out  B.*s  name,  on  affidavit  that  the  tenant  claimed  under  B.,  that  the 
action  was  defended  to  protect  B.'s  interest  against  A.,  and  that  A.  claimed  under 
a  conveyance  from  B.,  which  was  asserted  to  be  invalid  by  reason  of  fraud.  The 
Court  granted  the  application,  though  B.,  who  was  in  the  East  Indies,  had  not 
expressly  authorized  it,  grounds  being  shown  for  inferring  a  general  authority,  in 
the  party  making  the  application,  to  act  for  B.'s  interest  with  respect  to  the  pre- 
mises. And  this,  although  it  was  sworn,  in  opposition  to  the  application,  that 
the  conveyance  from  B.  to  A.  was  bonil  fide  and  for  good  consideration ;  that  B. 
had  covenanted  for  further  assurance  to  A.  -,  that  the  insertion  of  B.'s  name  was 
necessary  to  give  legal  effect  to  the  conveyance,  and  that  H.  was  in  circumstances 
enabling  him  to  defray  the  expenses  of  the  proceedings,  and  to  indemnify  B. — 
Doe  d.  Hurst  v.  Clifton,  4  Ad.  Sx,  £.  809. 

2.  (Title  to  customary  land, — Abeyance,)  A.  being  tenant  in  fee  of  customary  land, 
which  passed  by  bargain  and  sale  with  surrender  and  admittance,  became  bank- 
nipt,  and  the  comftiissioners  assigned  the  land  to  the  assignees.  Afterwards  the 
bankrupt  died ;  and  after  his  death  the  assignees  were  admitted.  Ejectment 
being  brought  on  the  demises  of  the  bankrupt's  heir,  and  of  the  assignees,  both 
being  hid  between  the  bankrupt's  death  and  their  admission :  Held,  that  the 
plaintiff  was  entitled  to  recover  on  one  of  the  other  demises,  for  that  the  title  was 
not  in  abeyance ;  but  if  the  assignees'  title  was  not  perfect,  it  was  in  the  heir.^ 
Doed,  Dansony,  Parke,  4  Ad.  &  E.  816. 

3.  (Title  of  declaratien.)  If  the  date  of  the  notice  in  a  declaration  in  ejectment 
conveys  sufficient  information  to  the  tenant,  the  title  is  immaterial. — Doe  d.  Evans 
v.  Roe,  6  D.  P.  C.  608. 

4.  (Notice.)  Where  a  declaration  in  ejectment  is  served  with  two  notices  annexed, 
one  requiiing  the  appearance  of  the  defendant,  and  the  other  that  he  should  enter 
into  recognizances  pursuant  to  1  Geo.  4,  c.  87,  the  latter  may  be  treated  as  sur- 
plusage, and  a  rule  obtained  against  the  casual  ejector*— Doe  d.  Roberts  v.  Roe, 
5  D*  P.  C.  608. 

6.  (Service,)  The  tenant  locked  himself  up  in  the  premises,  and  access  could  not 
be  obtained  to  him  :  the  party  serving  put  the  declaration  under  the  door,  and 
explained  it  aloud  outside :  Held  sufficient  for  a  rule  nisi. — Doe  d.  Lord  Somers 
V.  Roe,  5  D.  P.  C.  552. 

6.  (Same,)  Where  the  tenant  goes  abroad,  and  it  does  not  appear  when  he  will 
return,  the  Court  will  grant  a  rule  for  judgment  against  the  casual  ejector,  when 
the  service  has  been  effected  on-the  premises  on  the  servant  of  the  tenant*— Doe 
d.  Mather  v.  Roe,  5  D.  Pt  C.  652. 

7.  Where  there  is  reason  to  believe  that  the  party  served  is  the  tenant  in  possessioD, 
although  he  denies  it,  the  Court  will  allow  judgment  to  be  signed. — Doe  d.  Hunter 
v.  Roe,  5  D.  P.  C.  563. 

ELECTION  PETITION* 

(Costs,)    A  party  who  enters  up  judgment  under  the  9  Geo.  4,  c.  22,  s.  63,  for  the 
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amount  of  costs  incurred  before  a  Committee  of  the  House  of  Commons,  and  spe- 
cified in  tbe  Speaker's  certificate,  is  entitled  only  to  the  amount  specified  in  the 
certificate,  and  not  to  the  costs  of  the  rule  for  entering  up  judgment. — Raraon  v. 
Dundas,  3  Bing.  N.  C.  666 ;  5  D.  P.  C.  189. 

ESCAPE. 

In  actions  against  the  marshal  of  the  Queen's  Bench  Prison  for  an  escape,  the  plain- 
tiff is  bound  to  give  a  particular  of  the  escape  relied  upon,  and  the  judge's  order 
for  a  particular  should  require,  the  precise  time  of  the  day  of  the  escape  to  be 
stated,  which  the  plaintiff  must  state  in  his  particular,  if  it  is  within  his  know- 
ledge.    (7  D.  &  R.  774.)-Pa»M  v.  Chapman,  1  N.  &  P.  699. 

EVIDENCE. 

1.  (Of  reputation  as  to  boundary,)  Wher€,  on  an  issue  as  to  the  boundary  of  a  te- 
nement, evidence  has  been  given  that  the  boundary  in  question  is  the  same  with 
the  boundary  of  a  certain  hamlet,  evidence  of  reputation  as  to  the  boundary  of 
that  hamlet  is  then  receivable  as  proof  a  fact  relevant  to  the  issue. — Thomas  v. 
Jenkins,  1  N.  &  P.  587. 

2.  (Proof  of  payment.)  A  witness,  who  said  he  settled  all  kinds  of  accounts  for 
the  defendant,  admitted  that  an  account  containing  a  memorandum  of  a  payment 
on  the  part  of  the  defendant,  was  in  his  own  handwriting,  but  said  he  could  not 
recollect  the  fact  of  payment :  Held,  nevertheless,  that  there  was  evidence  to  go 
to  the  jury  of  the  fact  of  payment.— IVcntfcam  v.  Deverill,  3  Bing.  N.  C.  397  ;  3 
Scott,  128. 

3.  Extracts^ from  old  printed  books,  or  documents,  not  otherwise  admissible  in  evi- 
dence, cannot  be  referred  to  as  explanatory  of  contemporary  historical  transac- 
tions.—Banfc  of  England  v.  Anderson,  3  Bing.  N.  C.  626  3  3  Scott,  83. 

And  see  Attorney,  3  ;  Tender. 

EXECUTOR  AND  ADMINISTRATOR. 

(Waiver  of  creditor's  right  to  sue  executor, — Assent  to  bequest  of  chattel,)  The  at- 
torney of  the  creditor  of  a  testator  wrote  to  the  attorney  of  an  executrix  as  follows  : 
— **  My  clients  do  not  claim  from  W.  payment  of  this  money  as  executrix  of 
B.  W.,  but  they  claim  from  her  individually,  she  having  become  liable,  by  pay- 
ment of  interest  from  time  to  time,  to  this  debt"  :  Held,  that  this  was  no  waiver 
of  the  creditors' right  to  sue  W.  as  executrix,  and  no  excuse  to  her  for  discharging 
debts  before  legacies. 

Where  an  executor  has  a  life-interest  in  a  chattel  under  a  bequest,  his  taking 
possession  of  the  chattel  is  no  assent  to  a  further  bequest  thereof  in  remainder. — 
Richards  v.  Browne,  3  Bing.  N.  C.  493. 

FRAUDS,  STATUTE  OP. 

(Promise  to  answer  for  debt  of  another,)  A  suit  in  Chancery  was  pending  between 
A.  and  B.,  which  C.  conducted  for  A.  as  his  attorney.  An  agreement  was  made 
between  B.  and  C,  with  the  consent  of  A.,  purporting  that  in  consideration  of  the 
suit  being  put  an  end  to,  B.,  the  defendant  in  equity,  promised  to  pay  C,  the  at- 
torney, the  costs  due  to  him  from  A.,  the  plaintiff  in  the  suit :  Held,  that  this 
was  an  agreement  to  pay  the  debt  of  another,  and  therefore  ought  to  have  been 
in  writing.  (3  Burr.  1886  :  4  Man.  &  R.  259, )'^Tomlinson  v.  Cell,  1  N.  &  P. 
588. 

And  see  Pleading,  2. 
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HIGHWAY. 

(liability  to  npuir^Pre$u$nptioH  of  Ugal  eonofyanct.)  Where  township  A., 
being  liable  by  cosUm  to  repair  the  highwaya  within  it,  was  indicted  for  non- 
repair, aod  the  defence  was  that  township  B«  was  liable,  and  an  agreement  was 
produced,  made  between  the  owners  of  the  soil  of  the  two  townships  in  1591, 
whereby  the  owner  of  township  B.  agreed  to  ];epair  the  roads  in  A.,  and  it  was 
agreed  "  that  a  lawyer  should  be  elected  to  carry  the  agreement  into  effect ;" 
and  it  was  proved  also  that  township  B.  had  repaired  the  road  in  question  up  (o 
within  a  short  time  of  the  trial :  Held,  that  on  such  evidence  it  was  not  incum- 
bent on  the  judge  to  leave  it  to  the  jury  to  presume  that  legal  instruments  had 
been  executed,  casting  the  liability  on  township  B. — Rex  v*  Inhabitants  of  Search 
brick,  1  N.  &  P.  583. 

ILLEGAL  CONTRACT. 

A  wager  on  the  price  of  foreign  stocks  is  not  illegal  by  statute  or  at  common  law. 
3  T,  R.  693 ;  2  Bing.  N.  C.  722,  732.)— Morgan  v.  Pebrer,  3  Bing.  N,  C.  467. 

INTERPLEADER  ACT. 

1.  (Satisfaction  of  attorney**  lien.)  Whefe  an  uncertificated  bankrupt  brought  an 
action  for  work  done  by  him,  and  on  a  reference  a  certain  sum  was  found  to  be 
due  to  him,  which  his  assignees  thereupon  claimed  from  the  defendant :  Held, 
that  on  a  fresh  action  being  brought  by  the  bankrupt  for  the  amount,  the  defend- 
ant might  call  upon  the  assignees,  by  an  interpleader  rule,  to  support  their  claim, 
and  that  upon  such  rule  the  lien  of  the  bankrupt's  attorney  for  his  costs  in  the 
former  action  and  the  reference,  ought  to  be  satisfied  out  of  the  amount  claimed. 
-^Jones  ▼.  Tumbull,  2  M.  &  W.  601 ;  6  D.  P.  C.  591. 

2.  The  sheriff  ought  to  apply  to  the  Court,  under  the  Interpleader  Act,  in  the  term 
next  after  the  claim  is  made,  and  soon  enough  to  enable  the  other  parties  to  show 
cause  in  that  term.  If  he  does  not,  either  the  rule  will  be  discharged,  or  he  mast 
pay  the  costs  of  both  the  other  parties.— BeaZe  v.  Overton,  2  M.  &  W.  534. 

3.  (Costt,)  On  an  application  under  the  first  section  of  the  Interpleader  Act,  if 
the  claimant  does  not  appear,  the  Court  will  order  him  to  pay  the  costs  of 
applying  to  the  Court,  or  such  costs  to  be  paid  out  of  the  fund  in  dispute.— 
Lambert  v.  Cooper,  6  D.  P.  C.  547. 

JUSTICES.    See  CnrMiNAL  Information  ;  Noticb  of  Action,  1. 

KING'S  BENCH  PRISON.    See  Escape  ;  Prisoner,  1. 

LANDLORD  AND  TENANT. 

!•  (Tenancy  from  year  to  year,  how  created.}  A.  granted  an  annuity  to  B.  out  of 
certain  lands,  with  the  usual  powers  of  distress  and  entry  if  the  annaity  should 
fall  into  arrear.  A.  afterwards  granted  a  lease  for  years  to  the  defendant.  The 
annuity  having  fallen  into  arrear,  B.  distrained  on  the  defendant,  and  informed 
him  that  he  had  a  charge  on  the  premises  in  lease  to  him  ;  the  defendant  there- 
upon signed  an  agreement  **  to  attorn  and  become  tenant  to  B.,''  and  paid  him 
rent.  Held,  that  this  created  a  new  tenancy  from  year  to  year  between  B.  aod 
the  defendant,  determinable  on  payment  of  the  arrears  of  the  annuity,  upon  which 
the  defendant's  lease  for  years  would  revive.  (Litt.  551 ;  Vin.  Abr.  Confirm- 
ation; 8  B.  &  C.  471  ;  1  Ad.  &  E.  766.)— Doc  d.  Chawner  v.  Boulter,  1  N. 
&  P.  660. 

2.  An  allegation  that  defendant  held  premises  as  tenant  for  a  term  of  years  from 
year  to  year,  is  not  made  out  by  proof  that  he  held  by  the  qa^Tttr.— Wilkinson 
v.  Hall,  3  Bing.  N.  C.  508. 
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LEGACY  DUTY. 

One  S.  M.  by  his  will  devind  all  his  real  estates,  except  his  mortgages  in  fee,  onto 
W.  V.  and  J.  M.,  their  heirs  and  assigns,  to  and  upon  the  uses  and  trusts. therein 
mentioned,  viz.  to  the  use  of  W.  M.  and  his  assigns  for  life,  with  remainder  in 
tail  to  his  issue,  with  divers  remainders  ov^r*  And  the  said  St  M.,  the  testator, 
by  his  will  gave  and  devised  all  the  residue  of  his  personal  estate  (after  pay- 
ment of  debts  and  legacies,)  as  also  all  such  real  estates  as  he  was  seised  of  as 
mortgagee  in  fee,  unto  W.  V.  and  W.  M.,  their  heirs,  executors,  administrators, 
and  assigns,  upon  trust  to  convert  the  whole  of  the  said  residue  into  money,  and 
to  lay  out  and  invest  the  same*  as  soon  as  conveniently  might  be,  in  the  purchase 
of  real  estate,  to  be  conveyed  to  the  said  W.  V.  and  J,  M.  (the  trustees  of  his 
real  estates,)  their  heirs  and  assigns,  to  and  upon  the  same  uses  and  trusts  as 
were  thereinbefore  declared  of  and  concerning  his  real  estates.  And  the  testator 
thereby  declared,  that  until  such  purchases  were  made,  his  said  executors  should 
place  out  or  continue  all  the  said  residue  at  interest,  in  the  names  of  his  said 
executors,  on  mortgage  of  real  estate ;  or  if  the  same  should  not  offer,  that  the 
residue  should  he  placed  out  at  interest  in  the  public  funds,  and  the  interest  and 
dividends  were  directed  to  be  paid  to  the  persons  to  whom  the  rents  and  profits 
of  the  real  estate  therewith  to  be  purchased  would  belong  by  virtue  of  his  will. 
The  testator  appointed  the  said  W.  V.  and  W.  M.  his  executors,  and  died  in 
1791,  when  they  took  upon  themselves  the  execution  of  the  will.  The  re- 
sidue amounted  to  14,0002.,  and  was  invested  in  mortgage,  in  the  names  of  the 
executors,  before  the  year  1796,  and  before  the  act  of  36  Geo.  3,  c.  52 ;  after 
which  W.  V.  died,  and  W.  M.,  who  eojoyed  the  interest  dunbg  his  life,  became 
the  surviving  executor.  W.  M.  died  without  issue  in  1825,  and  appointed  W.H. 
and  G«  R.  his  executors.  The  money  was  never  applied  in  the  purchase  of  real 
estate ;  and  W.  H.  and  G.  H.,  the  executors  under  the  will  of  W.  M.,  on  the 
26th  January,  1832,  paid  the  residue  of  the  personal  estate  of  S.  M.  (the  original 
testator)  to  J.  M.,  he  being  the  person  entitled  to  it  under  S.  M.'s  will :  Held# 
that  this  was  a  legacy  given  by  the  will  of  a  person  dying  before  the  5th  of  April, 
1805,  and  paid,  satisfied,  or  discharged  after  the  31sl  day  of  August,  1815,— 
within  the  meaning  of  the  55  Geo.  3,  c.  184,  and  was  liable  to  the  payment  of 
legacy  duty  under  that  act. — Attorney  General  v.  Hancock,  2  M.  &  W.  563. 

LIBEL. 

{Advertisement  in  newspaper — Justification,)  The  declaration  complained  that  de- 
fendant publislied  an  advertisement  in  a  newspaper,  stating  that  a  capias  hads» 
issued  against  plaintiflT,  and  that  it  had  been  impracticable  to  take  him,  and 
ofiTering  a  reward  for  such  information  to  the  sheriff's  oflicer  as  would  enable  him 
to  take  him  :  inuendo,  that  the  plaintifif  was  in  indigent  circumstances,  incapable 
of  paying  the  debt,  and  keeping  ont  of  the  way  to  avoid  being  served  with  pro- 
cess. Plea,  that  a  capias  had  been  issued,  indorsed  for  bail,  and  delivered  to  the 
sheriff;  that  plaintiff  had  kept  oat  of  the  way  to  avoid  being  taken ;  that  the 
sheriff's  ofBcer  bad  been  unable  to  take  him  ;  and  that  defendant  had  published 
the  advertisement  at  the  request  of  the  party  suing  out  the  writ,  within  four 
calendar  months  of  the  date  of  the  writ,  to  enable  the  sheriff  and  his  ofiScer  to 
arrest.    Held,  a  justification. — Lay  v.  Lawson,  4  Ad.  &  £.  795. 

LIMITATIONS,  STATUTE  OF. 

1.  {Part-payment,)  In  assumpsit  on  a  promissory  note  bearing  interest,  proof  that 
defendant,  being  sent  to  by  plaintiff  for  money,  paid  II,,  and  said,  *'  This  puis  us 
straight  for  last  year's  interest^  all  but  18«.  -,  some  day  next  week  I  wiU  bring 
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that  up :"  Held,  suflScient  answer  to  a  plea  of  the  Statute  of  Limitations,  no  evi- 
dence being  given  of  any  other  debt  due  from  defendant  to  plaintiff.  (!<]!.  M. 
&  R.  252.)'-£t»res  v.  Daviei,  4  Ad.  &  £.  840. 

2.  (^FoT  afteari  of  annuity  aeeruing  by  will,')  Since  the  3  &  4  Will.  4,  c.  27,  a 
distress  or  action  for  arrears  of  an   annuity  accruing  by  will,  roust  be  made  or 

^  brought  within  twenty  years  after  the  testator's  death.  (2  Bing.  N.  C.  679.)— 
James  v.  Salter,  3  Bing.  N.  C.  644  ;  3  Scott,  168 ;  5  D.  P.  C.  496. 

3.  (What  sufficient  achnowledgment  within,)  **  I  will  see  D.  or  write  to  him;  I 
have  no  doubt  he  has  paid  it ;  if  by  chance  he  has  not  paid  it,  it  is  very  Rt  it 
should  be :"  Held,  that  this  passage,  in  a  letter  from  the  defendant,  was  not  a 
sufficient  acknowledgment  of  a  debt,  within  Lord  Tenterden's  Act,  to  take  the 
case  out  of  the  statute.— Pot/nder  v.  B/iicfc,  6  D.  P.  C.  670. 

MALICIOUS  ARREST. 

{Dedaration,)  In  case  for  a  malicious  arrest,  the  declaration  is  bad  after  verdict, oa 
motion  in  arrest  of  judgment,  for  stating  that  ihe  defendant  "  wrongfully  and  io- 
juriously"  procured  the  writ  to  issue,  and  caused  the  plaintiff  to  be  arrested, 
without  the  addition  of  the  word  **  maliciously."  (1  Bos.  &  Pul.  388  ;  2  Bos.  & 
Pul.  129 ;  4  Taunt.  7.)— &xan  v.  CastU,  1  M.  &  W.  661. 

MIDDLESEX  COUNTY  COURT  ACT. 

If  the  verdict  of  a  jury  exceeding  40i.be  reduced  by  the  Court  below  that  sum  oti  a 
point  of  law,  the  defendant  ^may  obtaia  his  double  costs  under  the  Middlesex 
County  Court  Act. 

The  fact  of  the  cause  being  tried  on  a  writ  of  trial  does  not  interfere  with  the 
defendant's  claim. 

The  cause  of  action  must  aHse,  as  well  as  the  defendant  reside,  within  the 
jurisdiction,  in  order  to  bring  the  case  within  the  meaning  of  the  statute.— TTei/i 
V.  Langridge,  5  D.  P.  C.  509. 

MORTGAGOR  AND  MORTGAGEE. 

(  What  operates  as  re-demise  to  mortgagor,)  The  plaintiff  mortgaged  land  in  fee,  with 
a  proviso  for  redemption  on  payment  of  the  principal  in  June,  1833  ;  but  it  was 
agreed  that  the  mortgagee  should  not  call  in  the  principal  till  1840,  if  interest 
were  regularly  paid  in  the  meantime ;  and  that  the  mortgagor  should  hold  the 
premises,  and  take  the  rents,  issues,  and  profits  for  his  own  use,  till  default  should 
be  made  in  the  payment  of  principal  and  interest  as  aforesaid :  Held,  that  this 

,  operated  as  a  re-demise  to  the  mortgagor  till  1840.  (Bac.  Abr.  Leases,  K.)— 
Wilkinson  v.  Hall,3  Bing.  N.  C.  608. 

MUNICIPAL  CORPORATION  ACT. 

The  insertion  of  the  name  of  a  town  in  Schedule  A.  of  the  Municipal  Corporation 
Act,  is  primd  facie  evidence  of  the  existence  of  a  municipal  corporation  there ; 
but  if  facts  be  adduced  on  affidavit  to  negative  that  presumption,  a  mandamus 
will  not  issue  to  compel  the  delivery  of  books,  papers,  monies.  Sec,  by  the 
ancient  officers  of  the  town,  to  the  council  elected  under  the  new  act.— /?«  v. 
Greetie,  I  N.  &  P.  631. 

And  see  Quo  WAnRANxo. 

NOTICE  OF  ACTION. 

1.  (When  magistrate  entitled  to,)  A  magistrate  who  does  a  wrongful  act  (as  itt 
person  unjustifiably  arresting  an  individual),  but  who  really  believes  that  he  has 
a  right  to  do  the  act  in  his  capacity  of  justice  of  the  peace,  is  entitled  to  notice  of 
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action.  If  he  had  reasonable  groands  for  what  he  did,  he  is  jaatified  in  law. 
(2  Stark.  N.  P.  C.  446;  10  Bing.  9,  429;  7  C.  &  P.  5nZ,)^Wedge  v.  Berht" 
ley,  1  N.  &  P.  665. 

2.  (  Under  6^6  WilU  4,  c.  59.)  A  hired  driver  of  a  cabriolet  having  brought  home  the 
horse  apparently  much  ill-used  by  him,  the  owner's  son,  in  the  owner's  absence, 
called  a  policeman,  and  told  him  the  driver  had  ill-used  the  horse.  The  police- 
man said,  that  if  the  complainant  charged  the  driver  with  cruelty  to  the  horse,  he 
would  take  him  into  custody.  The  complainant  said,  "  I  do;"  and  the  police- 
man apprehended  the  driver  under  statute  5  &  6  Will.  4,  c.  59,  s.  9 :  Held,  that 
the  complainant  must  be  considered,  not  as  a  party  giving  information  to  the 
officer,  in  consequence  of  which  the  driver  was  arrested,  but  as  a  principal  causing 
the  arrest  to  be  made,  and  therefore  that  he  was  not  entitled  to  notice  of  action 
under  s.  19  of  the  same  act. — Hopkins  v.  Crowe,  4  Ad.  &  £•  774. 

ORDER  OF  REMOVAL. 

1.  (Statement  of  grounds  of  appeal,)  Under  the  81st  section  of  the  Poor  Laws' 
Amendment  Act,  delivery  of  the  statement  of  grounds  of  appeal  against  an  order 
of  removal,  to  an  attorney  acting  on  behalf  of  the  overseers  of  the  respondent 
parish,  is  insufficient. 

Where  no  statement  of  the  grounds  of  an  appeal  has  been  delivered  to  the 
overseers  of  the  respondent  parish,  the  sessions  have  jurisdiction  to  respite  the 
appeal.     (13  East,  352.)— Rei  v.  Inhabitants  of  Kimbolton,  1  N.  &  P.  606. 

2.  (Same,  Signature  of  notice  of  appeal,)  A  statement  of  ground  of  appeal,  alleging 
that  the  pauper  has  **  gained  a  settlement  by  hiring  and  service"  in  a  third  parish, 
is  insufficient ;  and  the  sessions  having  refused  to  allow  the  appellants  to  enter 
upon  their  case  on  this  statement,  and  confirmed  the  order  of  removal  on  the ' 
ground  of  its  insufficiency,  the  Court'  refused  a  mandamus  to  them  to  enter  con- 
tinuances and  hear  the  appeal.    (1  N.  &  P.  138,  144.) 

Where  there  are  two  overseers  and  one  churchwarden,  signature  of  notice  of 
appeal  by  the  two  overseers  is  sufficient. — Rex  v.  Justices  of  Derbyshire,  1 
N.  &  P.  703. 
OYER.    See  Plbadino,  6. 

PARENT  AND  CHILD. 

Where  a  father  has  seen  his  son,  a  boy  of  fourteen,  wearing  a  suit  of  clothes,  it  is  a 

question  for  the  jury  whether  he  authorized  the  purchase  of  them.  (1  C.  fc  P.  1.) 
Counsel  need  not  insist  on  a  case  being  left  to  the  jury,  if  the  judge  think  fit 

to  nonsuit.— Law  v.  Wilkins,  1  N.  &  P.  697. 

PARTICULARS  OF  DEMAND. 

The  particulars  stated  the  action  to  be  brought  to  recover  the  deposit  paid  on  the 
sale  of  an  estate,  to  which  the  defendant  was  unable  to  make  a  good  title.  A 
summons  was  taken  out  for  better  particulars,  which  was  dismissed  on  ther  attor- 
ney's stating  that  the  objections  were  matter  of  law  only.  A  notice  was  sub- 
sequently delivered  to  the  defendant's  attorney,  that  the  objections  were  set  forth 
in  the  plaintiff's  answer  to  the  defendant's  bill  in  Chancery.  At  the  trial,  it  ap- 
peared that  the  only  objection  was  matter  of  fact.  The  Court  refused  a  new 
trial,  the  defendant's  attorney  declining  to  make  affidavit  that  he  had  been  mis- 
led.—Corre//  v.  Cattle,  5  D.  P.  C.698. 

PARTNERSHIP. 

(Liability  of  retired  partner,)     H.,an  officer  serving  in  the  king's  forces  in  India, 
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in  1816  deponted  money  with  A.B.C«and  D.,  btDkeis  in  Caldutta,  tiUding 
under  the  firm  of  A*  Ac  Co.  In  1618,  A.  came  to  England,  having  ekecuted  a 
deed  whereby  he  was  to  cease  to  be  a  partner  in  the  firm  in  1832 ;  in  which 
year  he  accordingly  retired  from,  and  £.  came  into,  the  partnovhip,  and  the 
dissolution  was  announced  in  the  Calcutta  Gazette.  It  appeared  to  be  the  prac- 
tice of  the  firm  to  give  notice  of  changes  of  partnership  to  their  customers  by 
circular  letters:  there  was,  however,  no  proof  that  any  letter  reached  H.  an- 
Qounoing  A«'s  retirement.  In  1822  A.  became  a  candidate  for  a  directorahip  of 
the  £ast  India  Company,  and  repeatedly  published,  in  several  newspapers,  an 
address  to  the  proprietors  of  East  India  stock*  stating  that  his  connexion  with 
mercantile  affsirs  in  India  had  ceased.  Two  of  these  newspapers  were  taken  at 
the  reading  room'of  a  town  where  H.,  who  had  returned  to  England,  was  then 
resident.  The  accounts  current  of  A.  &  Co.  were  transmitted  yearly  to  H^  from 
1817  to  1832,  and  the  rates  of  interest  allowed  on  the  balancse  varied  several 
times  after  the  year  1822.  In  1831,  H.  executed  a  power  of  attorney  to  the 
then  members  of  the  firm  of  A.  &  Co.,  to  collect  the  effects  of  k  testator  in  India. 
In  1832,  A.  U  Co.  became  bankrupt  In  1833,  H.  executed  another  power  of 
attorney  to  C,  (who  also  had  then  retired  from  the  firm,)  to  prove  debts  against 
the  estate  of  the  bankrupts,  (naming  them,  and  describing  them  as  carrying  on 
business  under  the  firm  of  A.  &  Co.)  and  to  receive  dividends :  Held,  (BoUand, 
B.  dissenting)  that  these  facts  constituted  sufficient  evidence  to  go  to  the  jury  to 
show  that  H.  knew  of  A.'s  retirement  from  and  E.'s  accession  to  the  firm,  and 
that  he  had  agreed  to  discharge  A.  ftom  liability,  and  to  take  the  new  fiite  as  his 
debtors.  (6B.&Cr.l96;  6B.&Ad.925;  2  C.&M.617.;**H«H  v.ilfet- 
and«-,  2  M.&W.  484, 

PATENT. 

1.  A  patent  was  taken  out  "  for  an  improvement  or  improvements  in  the  making 
or  manufacturing  of  elastic  goods  or  fabrics  applicable  to  various  naeful  pur- 
poses;" and  the  patentee,  in  his  speeification,  which  was  enrolled  in  July  1833, 
described  his  invention  in  general  terms  to  be  designed  for  the  production  of  an 
elastic  web-cloth  or  other  manufactured  fabric,  for  bandages,  and  for  suoh  arti* 
cles  of  dress  as  the  same  might  be  applicable  to.  He  then  described  more  par- 
ticularly three  distinct  objects  which  he  proposed.  The  third  was,  *•  to  pfodoce 
doth  from  cotton,  fla<,  or  other  suitable  material,  not  capable  of  felting,  in 
which  shall  be  interwoven  elastic  cords  of  strands  of  Indian  rubbet  coated  or 
wound  round  with  filamentous  material ;"  he  afterwa«is  described  the  mode  of 
effecting  this  object  to  be,  "  by  introducing  Into  the  fabric  threads  or  strands  of 
Indian  rubber  which  have  been  previously  covered,  by  winding  filaments  tightly 
round  them,  through  the  agency  of  an  ordinary  covering  machine,  or  otherwise  j 
these  threads  of  Indian  rubber  being  applied  as  warp  or  weft,  or  as  both,  ac- 
cording to  the  direction  of  the  elasticity  required :  that  by  thus  combining  the 
strands  of  Indian  rubber  with  yams  of  cotton,  flax,  or  other  non-elastic  material, 
he  was  enabled  to  produce  a  cloth  which  should  afford  any  degree  of  elastic  pres- 
sure, according  to  the  proportions  of  the  elastic  and  non-elastio  material ;"  he 
added,  "  that  the  strands  of  Indian  rubber  were,  in  the  first  instance,  stretched  to 
their  utmost  tension,  and  rendered  non-elastic,  as  described  in  a  former  specifica- 
tion to  another  patent ;  and  being  in  that  state  introduced  into  the  fabric,  they 
acquired  their  elasticity  by  the  application  of  heat  after  the  fabric  was  made :" 
Held,  that  the  invention  was  properly  the  subject-matter  of  a  patent,  and  that  it 
was  sufficiently  described.— Comis^i  v.  Keene,  3  Bing.  N.  C.  670. 
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2.  (^SpBcifieation,)  Where  the  specification  claimed  as  an  invention  "  the  applica- 
tion of  a  self-adjusting  leverage  to  the  back  and  seat  of  a  chair,  whereby  the 
weight  on  the  seat  acts  as  a  counterbalance  to'  the  pressure  against  the  back," 
and  it  appeared  that  A.,  previously  to  the  letters 'patent,  had  made  and  sold  chairs, 
in  which  the  same  principle  was  applied,  but  which  could  not  be  called  into  action 
without  the  use  of  additional  machinery :  Held,  that  the  patent  oould  not  be  sup- 
ported, as  the  specification  claimed  too  much,  and  would  have  precluded  A. 
from  making  the  chairs  he  had  made  formerly. 

Setnble,  that  a  patent  for  en  improvement  of  A.'s  chair  would  have  been  valid. 
Minter  v.  Mower,  1  N.  &  P.  595. 

3.  (When  void  far  inutility. -^Novelty*)  If  a  patent  be  taken  out  for  several  in- 
ventions, which  are  claimed  as  improvements,  and  the  jury  find  that  one  of  them 
is  not  an  improvement,  the  patent  is  altogether  void.  (4  B.  U  Aid.  541 ;  I  Bing. 
N.C.  182;  10  B.&Cr.  22.) 

Where  it  appeared  that  a  few  months  before  the  date  of  a  patent  for  an  im- 
provement in  paddle-wheels,  two  pairs  of  the  wheels  were  made  for  the  plaintiff 
(to  whom  the  patent  was  assigned  soon  after  its  date)  by  an  engineer  and  his 
vrorkmen  at  his  own  tnanufaotory,  under  the  directions  of  the  patentee,  and  under 
an  injunction  of  secrecy,  the  engineer  b«ng  paid  for  them  by  the  plaintiff  i  that, 
when  finished,  they  were  taken  to  piecesi  packed  up,  and  shipped  for  a  foreign 
port,  where,  according  to  the  plaintiff's  directions,  they  were  put  together,  and 
used  (after  the  date  of  the  patent)  in  steam-boats  belonging  to  a  company,  of 
which  (he  plaintiff  was  the  manager  and  a  principal  shareholder:  Held,  that 
this  was  not  such  a  publication  of  the  invention  as  to  avoid  the  patent»*^itf0f*^an 
V.  Siatfard|2M.&W.544. 

PAUPER. 

Where  a  pauper  gave  notice  of  trial,  and  on  the  second  day  of  the  assize  withdrew 

the  record  on  the  ground  of  its  requiring  amendment,  the  Court  dispaupered  him. 

^Faoer  v.  French,  5  D.  P.  C.  554. 

PLILADING. 

1.  (Evidence  under  general  issue  in  assumptit.-^Stamp,)  Declaration  in  as- 
sumpsit,  that  the  defendant  held  lands  under  a  lease  from  E.,  on  certain  terms 
set  forth  on  the  record ;  that  the  reversion  came  to  the  plaintiff;  and  that  the 
defendant,  in  consideration  of  an  alteration  in  the  rent,  promised  to  hold  of  the 
plaintiff  on  the  same  terms  in  all  other  respects  ;  but  that  defendant  broke  the 
terms.  Plea,  non-assumpsit.  The  plaintiff  not  having  proved  an  express  contract 
by  the  defendant  to  hold  of  him  on  the  old  terms  :  Held,  that  he  Could  not  rely 
upoA  an  implied  contract,  arising  from  the  old  lease,  without  putting  it  in  evi- 
dence; and  that  the,  old  lease  could  not  be  used  as  such  evidence,  unless  pro- 
perly stamped.-- TTafiis  v<  Broadbent,  4  Ad.  &  E.  677. 

2.  In  assumpsit,  the  first  count  recited  an  agreement  that  the  plaintiff  should  grant, 
and  the  defendant  take,  a  lease  of  lands ;  and  that  all  straw,  &c.,  which  should 
be  on  the  lands  when  possession  was  given  up  to  the  defendant  should  be  valued 
to  the  plaintiff  by  persons  named  respectively  by  plaintiff  and  defendant,  and  the 
Amount  paid  to  plaintiff  by  defendant ;  that  on  the  execution  of  the  lease,  the 
defendant  should  accept  it,  and  execute  &  counterpart ;  and  that  either  party 
making  default  in  performance  should  forfeit  300/. ;  mutual  promises  to  perform 
the  agreement ;  that  defendant  entered  under  the  agreement,  and  took  possession 
of  the  straw,  &c* ;  that  afterwards  defendant  proposed  that  the  straw,  &c,  should 
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be  valued  to  plaintiff  by  D  ,  on  behalf  of  plaintiff  and  defendant  respectively ; 
that  the  plaintiff  assented ;  that  the  straw,  &c.,  was  valued  to  the  plaintiff  by  D. ; 
that  plaintiff  was  ready  to  grant  the  lease  according  to  the  agreement,  but  de- 
fendant did  not  pay  the  amount  of  the  valuation.  Second  count,  for  goods  bar- 
gained and  sold,  and  taken  by  tlie  defendant  under  such  bargain  and  sale. 

Plea  to  the  first  count,  that  the  first  agreement  was  in  writing,  signed  by  plain- 
tiff  and  defendant;  and  the  proposal  and  assent  that  D.  should  value,  verbal 
only.  Plea  to  the  second  count,  that  the  goods  consisted  of  straw^  &c.,  which 
were  bargained  and  sold  under  a  written  agreement  between  the  plaintiff  and 
defendant,  according  to  which  they  were  to  be  valued  by  persons  chosen  respec- 
tively by  the  plaintiff  and  defendant;  and  that  no  such  vt^luation  had  been  made, 
but  only  a  valuation  by  D. ;  that  the  defendant  was  ready,  and.  had  proposed, 
that  they  should  be  valued  as  in  the  agreement  stated,  but  the  plaintiff  refused. 

Replication  to  the  plea  to  the  first  count,  that  by  the  proposal  and  assent,  and 
the  valuation  accordingly  made,  the  plaintiff  and  defendant  [respectively  waived 
the  performance  of  so  much  of  the  agreement  as  related  to  the  valuation,  and 
substituted  the  valuation  by  D. ;  to  the  plea  to  the  second  count,  that  the  straw, 
&c.,  was  bargained  and  sold  under  the  agreement  in  the  first  count  mentioned ; 
that  afterwards  defendant  proposed,  &c.  (as  in  the  first  count),  and  the  plaintiff 
assented,  and  D.  valued  accordingly ;  by  means  of  which  the  plaintifiT  and  de- 
fendant waived,  6cc.  (as  in  the  other  replication). 

Rejoinder  to  the  first  replication,  that  the  waiver  and  substitution  were  by 
word  of  mouth  only ;  to  the  second,  that  the  proposal  and  assent  were  by  word 
of  mouth  only. 

On  general  demurrer  to  the  rejoinder :  Held,  that  the  original  agreement  was 
an  entire  one  relating  to  an  interest  in  land,  and  therefore  necessarily  in  writing ; 
that  even  if  the  parties  could  waive  the  whole  verbally,  they  appeared  by  the 
record  not  to  have  done  so ;  and  that  a  part  of  it  could  not  be  verbally  waived, 
even  supposing  that  part,  if  standing  by  itself,  need  not  have  been  in  writing. 

The  plea  commenced  by  a  general  allegation,  that  the  plaintiff  ought  npt  to 
have  or  maintain  his  aforesaid  action  against  the  defendant ;  then  followed  mat- 
ter expressly  confined  to  the  first  count,  with  a  verification  and  prayer  of  judg- 
ment whether  the  plaintiff  ought  to  have  or  maintain  **  his  aforesaid  action 
thereof."  The  record  then  went  on  thus :  "  And  as  to  the  second  count,"  &c. 
with  matter  expressly  confined  to  the  second  count,  and  verification  and  prayer 
of  judgment  thereof:  Held,  that  the  first  part  was  a  plea  pleaded,  though  in- 
formally, to  the  first  count  only,  and  was  good  on  demurrer  to  the  rejoinder.— 
Harvey  v.  Grahham,  5  Ad.  &  £.  61. 

3.  {Canclmion  to  the  country).  Trespass  for  breaking  closes  of  and  belonging  to 
the  plaintiff,  encumbering  them  with  stones,  &c.,  and  pulling  down  rails,  &c. 
thereon.  Pleas,  1st.  Not  guilty ;  2nd.  justification,  alleging  freehold  in  the  de- 
fendant; 3rd.  denying  that  the  plaintiff  was  possessed  of  the  closes,  rails,  &c.,  in 
manner  and  form,  &c. :  Held,  that  this  last  plea  was  properly  concluded  to  the 
country.  (2  Bing.  N.  C.  9Q,)'-Fleming  v.  Cooper,  5  Ad.  &  E.  221. 

4.  (Allegation,  when  traversable. — Bank  Act,)  An  allegation,  in  a  plea  to  a  count 
on  a  bill  of  exchange,  that  the  plaintiffs  were  a  banking  company  consisting  of 
more  than  six  persons,  and  were  illegally  associated  together,  during  the  continu- 
ance of  the  3  &  4  Will.  4,  c.  98,  is  compounded  of  law  and  fact,  and  therefore 
traversable,— I?aw»/<ird  v.  Copeland,  1  N.  &  P.  672. 
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5.  (Rvle  to  plead  several  matters,')  Semble,  that  no  rale  to  plead  Mvenl  matters  is 
necessary  in  the  case  of  pleai^  added  under  a  judge's  order.— Jlfoncfc  v.  Shenstonet 
3  Scott,  661. 

^.  (^Demand  rf  oyer,)  A  demand  of  oyer  must  correctly  describe  the  parties  in  the 
cause.— Poote  v.  Coates,  3  Scott,  768. 

7.  (Statement  of  stockjobbing  transaction.)  To  an  action  on  a  bill  of  exchange,  the 
defendant  pleaded  that  the  plaintiff  received  the  bill  on  a  stockjobbing  contract, 
as  a  security  for  payment  of  differences,  if  Spanish  stock  should  not  be  at  the 
price  of  67  m  June  1B35 :  Held,  that  the  price  on  which  the  differences  were  to 
be  paid  was  an  immaterial  allegation,  and  that  the  plea  was  established  by  proof 
that  the  bill  was  given  for  securing  payment  of  differences  in  the  price  of  Spanish 
stock.  Held  also,  that  notwithstanding  the  plea  was  proved,  the  plaintiff  was 
entitled  to  judgment  non  obstante  veredicto,  (2  Bing.  N.  C.  722,  732,)—Robson  v. 
Fallows,  3  Bbg.  N.  C.  392 ;  3  Scott,  43. 

B.  (Immaterial  Issues,)  In  trover  for  plates,  etchings,  &c.  the  defendant  pleaded 
that  C,  on  divers  days  and  times,  retained  and  employed  him,  the  defendant,  to 
engrave  divers  etchings  for  hire,  and  that  the  defendant  detained  the  copper- 
plates for  his  lien  in  respect  of  the  said  work.  Replication,  that  the  defendant 
was  retained  under  several  and  distinct  contracts :  Held,  not  an  immaterial  issue. 
Another  replication  alleged,  that  the  plainti£i  tendered  the  defendant  a  lai^e 
sum,  to  wit,  100/.,  being  a  sufficient  simi,  in  discharge  of  a  lien  set  up  by  the 
defendant ;  rejoinder,  that  the  said  sum  so  tendered  was  not  sufficient :  Held, 
that  the  tender  of  the  sum  specified  was  the  material  point  of  the  issue,  notwith- 
standing it  was  alleged  under  a  videlicet — Marks  v.  Lahee,  3  Bing.  N.C.  408 ; 
3  Scott,  137. 

9.  (Plea  of  accord  and  satisfaction.)  A  plea  of  accord  and  satisfiiction  to  part  of  a 
claim  for  whicb  the  declaration  consists  of  several  items  of  demand,  must  show 
in  respect  of  what  items  the  sum  has  been  received. — Lorymer  v.  Viseu^  3  Bing. 
N.C.  427. 

10.  In  assumpsit,  a  plea  which,  in  answer  to  the  contract  declared  on,  sets  up  an- 
other contract  incompatible  with  it,  is  bad,  as  amounting  to  the  general  issue. 
(1  M.  &  W.  333,  352 ;  2  C.  M.  &  R.  647 ;  4  B.  &  Cr.  554.)— Jtfor^n  v. 
P<6r«r,3Bing.N.C.467. 

11.  (Award— Certainty— Repleader— Costs,)  Debt  on  an  award.  The  declaration 
alleged  that  differences  had  arisen  between  the  plaintiff,  as  administratrix  of  M.  T,^ 
and  the  defendant,  concerning  certain  sums  of  money  due  from  the  defendant  to 
the  plaintiff,  as  administratrix,  as  to  part  of  which  there  had  been  a  settlement  on 
a  certain  day  in  the  lifetime  of  the  said  M.  T.,  to  wit,  on  &c.,  which  settlement  was 
the  last  settlement  next  before  the  making  of  the  award ;  and  that  the  arbitrator 
awarded  that  there  was  due  from  the  defendant  to  the  plaintiff  150L,  with  interest 
from  the  period  of  the  said  last-mentioned  settlement.  The  defendant  pleaded, 
€r8t,  that  the  arbitrator  did  not  make  any  award  concerning  the  premises  in  the 
declaration  mentioned,  modo  etformd  ;  2dly,  that  the  day  in  the  declaration  in 
that  behalf  mentioned  was  not  the  day  of  the  last  settlement  next  before  the 
makiag  of  the  award  ;  3dly,  that  no  such  settlement  as  in  the  declaration  men- 
tioned was  at  any  time  made.  It  appeared  that  the  date  of  the  last  settlement 
was  not  in  dispute  between  the  parties :  Held,  that  the  ^second  issue  was  hnma- 
tertal ;  and  the  jury  having  found  it  for  the  defendant,  the  Court  awarded  a  re- 
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pleader  as  to  that  issue.  (2  Saund.  317.)  Held,  also,  that  the  award  was  su^ 
ficienUy  certain.    (2  B.  &  Cr.  170 ;  2  Bing.  199.) 

Where  a  plea  raises  an  immaterial  issue,  but  contains  no  confession  of  the 
cause  of  action,  the  proper  course  is  to  award  a  repleader,  not  to  give  judgment 
nan  obstante  veredicto. 

Where  there  are  several  pleas  on  the  record,  on  which  issues  are  taken,  but  on 
none  of  them  the  cause  of  action  is  fully  confessed  or  proved,  the  Court  may 
award  a  repleader,  if  one  of  the  issues  be  immaterial.    (9  Bing.  532.) 

On  a  judgment  of  repleader,  neither  party  is  entitled  to  costs.  (9  Bing.  667.) 
—Plummer  v.  Lee,  2  M.  &  W.  495. 

12.  (Demurrer,  uhen  too  large,)  Declaration  on  a  promissory  note,  dated  12th 
March,  1836,  whereby  the  defendant  promised  to  pay  the  plaintiff  30/.  13<.  Qd, 
as  follows  ;  viz.  2/.  on  the  12th  April  then  next,  the  further  sum  of  2/.  on  the 
12th  May  then  next,  and  the  like  sum  of  2/.  on  the  12th  day  of  every  succeed- 
ing month,  until  the  whole  should  be  paid  ;  and  in  case  of  default  in  payment  in 
any  one  of  the  instalments,  then  the  defendant  promised  to  pay  to  the  plaintiff*, 
or  order,  on  demand,  the  sum  of  30Z.  13s.  6</.,  or  so  much  thereof  as  should  re- 
main unpaid.  The  plaintiff  averred,  that  default  was  made  in  payment  of  the 
first  two  instalments,  whereby,  according  to  the  tenor  and  effect  of  the  note,  the 
defendant  becathe  liable  to  pay  to  the  plaintiff  the  said  sum  of  30/.  13s.  6d„ 
General  demurrer,  on  the  ground  that,  by  default  in  payment  of  the  instalments, 
the  note  did  not  become  payable  without  a  demand  of  it :  Held,  that  the  de- 
murrer wa«  too  large. — Teague  v.  Morse,  2  M*  &  W.  599< 

13.  (Marginal  note  to  demurrer,')  If,  on  a  demurrer  to  a  declaration,  several 
grounds  of  demurrer  are  specified  in  the  margin,  that  is  a  sufficient  compliance 
with  the  rule  of  H.  T.  4  W.  4,  though  it  is  not  stated  on  which  of  those  grounds 
the  defendant  intends  to  rely.-^Whitmore  v.  KicholU,  5  D.  P.  C.  521. 

14.  (Plea  puis  darrein  continuance — Affidavit  of  verification.)  Where  a  rule  nisi 
has  been  obtained  for  leave  to  plead  coverture  puts  darrein  continuance,  on  the 
ground  of  the  plea  having  arisen  more  than  eight  days  before  the  time  of  plead- 
ing, the  Court  will  not,'witbout  consent,  introduce  into  the  rule  the  term  that  the 
affidavit  of  verification  required  by  the  rule  of  H.  4  W.  4,  shall  be  dispensed 
with,^ Powell  V.  Duncan,  5  D.  P.  C.  55a 

1 5.  (Setting  aside  demurrer  m  frivolous.)  Action  by  indorsee  against  drawer  of  a  bill 
of  exchange.  Plea,  that  J.  £.  made  and  indorsed  the  bill  in  the  name  of  defend- 
ant without  his  authority.  Replication,  that  J.  E.  did  not  make  or  indorse  the 
bill.  The  Court  refused  to  set  aside  a  demurrer  to  this  replication  as  frivolous, 
and  to  allow  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea. —  Walker  y. 
Catlvy,  5  D.  P.  C.  593. 

And  see  Bills  and  Notes,  1,  2;  Malicious  Arrest. 

POOR  LAWS'  AMENDMENT  ACT.- See  Order  or  Removal. 

PRACTICE. 

1.  (Amending  issue.)  The  Court  or  a  judge  have  power,  at  any  stage  of  the 
proceedings,  to  amend  an  issue,  &c.  not  made  up  in  compliance  with  the  forms 
given  in  the  rule  of  H.  T.  4  W.  4 ;  therefore,  where  the  niisi  prius  record  did  not 
contain  the  date  of  the  writ  of  summons :  Held,  that  the  judge  might  supply  the 
omission. — Cox  v.  Painter,  1  N.  &  P.  581. 
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t.  (^AUaehmBnt-r-Contempt — Conelusiimtett  ofMaster*8  report.)  On  an  attachment 
for  a  contempt,  where  the  defendant  has  been  examined  on  interrogatories,  and 
the  Master  of  the  Crown  Office  directed  to  report  thereon  to  the  Court,  if  he 
reports  that  the  defendant  has  cleared  himself  of  the  contempt,  the  Court  will  not 
enter  into  a  discussion  of  the  correctness  of  such  report,  unless  it  appear,  by  the 
intenrogatories  and  answers,  (semble,  not  by  affidavit,)  that  the  Master  has  been 
mistaken.  It  is  not  a  sufficient  ground  for  a  review,  that  the  Master's  report  ap- 
pears contradictory  to  the  opinion  of  the  judge  who  granted  the  attachment. — 
R.  V.  Morley,  4  Ad.  &  E.  849. 

3.  (Discharging  juryJ)  In  trespass  quare  clausum  fregit,  issues  were  joined  on 
three  pleas ;  first,  of  a  public  carriage-way  ;  secondly,  of  a  public  bridle-way  ; 
3dly,  of  a  public  foot-way.  The  jury  found  a  verdict  for  the  plaintiff  on  the 
iirst  issue,  and  for  the  defendant  on  the  third;  and  the  judge,  without  the 
plaintiff 's  consent,  discharged  the  jury  from  giving  a  verdict  on  the  second  issue. 
The  Court  granted  a  new  trial,  although  the  plaintiff,  at  the  beginning  of  the 
trial,  had  agreed  that  the  damages,  if  any,  should  be  nominal  only. — Tiukler  v. 
Rowland,  4  Ad.  &  £.  868. 

4.  {Diitringas  to  outlawry.)  After  suing  out  a  distringas  vrith  a  notice  that  it  is  to 
compel  an  appearance,  the  plaintiff  cannot  treat  it  as  a  preUminary  to  outlawry. 
(9  Bing.  464t.y-'Verey.  Gowar,  3  Bing.l^.  C.  603 ;  6  D.  P.  a494. 

5.  (Notice  to  plead,)  A  notice  to  plead  need  not  be  dated ;  consequently,  it  wili 
Dot  be  vitiated  by  an  erroneous  date. —  Wtfatt  v.  Mucdonald,  3  Scott,  768. 

6.  (Entering  iuue»)  It  seems,  that  since  the  new  rule  of  H.  T.  4  W.  4,  (s.  15,) 
the  plaintiff  cannot  be  ruled  to  enter  the* issue. — WiUa  v.  Dodd,  3  Scott,  769. 

7.  (Issuing  execution  for  part  of  damages.)  A  rule  nisi  having  been  obtained  to 
reduce  the  damages,  the  Court  allowed  the  plaintiff  to  enter  up  judgment  and' 
issue  execution  for  that  part  of  the  damages  which  was  unobjected  to,  on  his 
electing  to  forego  the  rest.— HeUingv  v.  Young,  3  Scott,  770. 

8.  (Oyer — Time  for  pleading.)  If  a  defendant  obtains  an  order,  calling  on  the  plain- 
tiff to  give  security  for  costs,  and  directing  that  the  defendant  shall  have  seven  days 
to  plead  after  such  security  given,  and  the  defendant  afterwards,  and  before  secu- 
rity given,  craves  oyer,  the  time  for  pleading  runs  from  the  day  when  oyer  is 
granted,  if  subsequent  to  the  giving  of  security,  or  rescinding  of  the  order ;  and 
not,  in  that  case,  from  the  time  when  such  security  is  given,  or  order  rescinded. — 
Cahill  v.  Macdonald,  4  Ad.  &  E.  1004. 

9.  (Writ  of  privilege,)  A  general  writ  of  privilege,  in  the  Exchequer,  operates 
merely  as  a  notice  that  the  party  is  entitled  to  the  privilege  of  the  Court,  and 
does  not  operate  as  an  injunction ;  and  therefore  it  is  irregular  to  move  to  set  it 
aside,  although  sued  out  in  a  case  in  which  the  officer  is  not  entitled  to  privilege* 
—In  re  Tkompton,  2  M.  &  W.  645. 

10.  (Entering  judgment  nunc  pro  tune.)  The  proviso  in  lule  3  of  Hi]«  T.  4  W.  4, 
that  it  shall  be  competent  for  the  Court  or  a  judge  to  order  a  judgment  to  be 
entered  nunc  pro  tunc,  applies  only,  as  formerly,  to  cases  where  it  is  delayed  by 
the  act  of  the  Court. — Lanman  v.  Lord  AudUy,  2  M.  &  W.  635 ;  S,  C.  nomine 
Mann  v.  Lord  Audley,  5  D.  P.  C.  696. 

11.  (Judgment  as  in  case  of  nonsuit.)  A  rule  to  make  a  judge's  order  a  rule  of 
Court,  for  judgment  as  in  case  of  a  nonsuit,  is  absolute  in  the  first  instance ; 
but  although  notice  has  been  given  to  the  opposite  party,  it  cannot  be  made  a 
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made  a  put  of  the  «ame  rale  that  judgmeot  ghall  be  eafeered  up  and  execution 
issued.— Dm  d.  Moor*  v.  Saiimg;  5  D.  P.  C.  507. 

12.  (JSame.)  Issue  joined  in  a  country  cauto  in  Easter  Vacation ;  no  notice  of 
trial  for  the  Summer  Assizes  ;  judgment  as  in  case  of  a  nonsuit  may  be  moved  for 
in  Michaelmas  Term.    (3  D.  P.  C.  183.)— Ro6tn««m  v.  Taylor,  5  D.  P.  C.  518. 

13.  {Same.)  Issue  joined  in  a  town  cause  in  Hilary  Vacation,  on  the  2d  February, 
and  an  order  obtained  on  the  3d  to  try  before  the  sheriff;  Held,  that  judgment 
as  in  case  of  a  nonsuit  could  not  be  applied  for  in  Easter  Term,  though  several 
sheriff's  Court-days  had  passed  in  the  interim.  (3  D.  P.  C.  184.) — Stacey  v. 
Jeffrys,  5  D.  P.  C.  625 ;  and  see  Fox  v.  ^*CuUoch,  id.  526 ;  Wyatt  v.  Howell, 
id.  584. 

14.  (Service  of  rule.)  It  is  a  sufficient  service  of  a  rule  to  compute,  if  it  is  left 
at  the  defendant's  chambers,  and  a  person  resident  there  states  that  he  has  de- 
livered it  to  him. — Carew  v.  Winslow,  5  D.  P.  C.  543. 

15.  {Setting  atide  J udgmeTU-- Affidavit  of  meriti.)  An  affidavit  of  merits  in  sup« 
port  of  an  application  to  set  aside  a  regular  judgment,  must  appear  to  be  made 
either  by  the  defendant,  his  attorney  or  agent,  or  some  person  who  has  such  a 
connexion  with  the  cause  as  acquaints  him  with  its  merits.  (1  Ckitt.  Bep.  97.) 
—-Rowbotham  v.  Dupree,  5  D.  P.  C.  557. 

16.  {Summons  to  plead  several  matters,  when  a  stay  of  proceedings.)  A  summons 
to  plead  several  matters,  returnable  in  vacation,  at  the  hour  the  judgment  office 
opens  on  the  day  after  the  time  for  pleading  expires,  is  a  stay  oi  proceedings, 
although  the  time  for  pleading  has  beeh  enlarged.  (2  D.  P.  C.  447.) — Speneeley 
V.  Shouls,  5  D.  P.  C.  562. 

17.  {Amending  issue.)  In  the  issue,  the  date  of  the  writ  of  summons  was  wrongly 
stated;  the  word  "defendant"  was  used  instead  of  "defendants,"  and  the 
award  of  venire  was  to  the  then  sheriff.  These  errors  were  held  no  ground  for 
setting  aside  the  issue,  which  might  be  amended  on  application  to  a  judge  at 
chambers,  at  the  plaintiff's  cost. — Ikin  v.  Pievin,  5  D.  P.  C.  594. 

PRISONER. 

1.  {Granting  rules  of  King*s  Bench  prison.)  The  Marshal  of  the  King's  Bench 
prison  cannot,  of  his  own  authority,  grant  the  rules  to  a  prisoner  in  custody /or 
eentempt»  If  such  a  person  desires  indulgence  on  account  of  ill  health,  or  other- 
wise, he  must  make  a  special  application  to  the  Court.  (2  Str.  817 ;  2  D.  &  R* 
709.)— In  re  Gompertt,  1  N.  &  P.  618. 

2s  {Discharge  of  small  debtor.)  A  defendant  who  has  not  been  confined  within 
the  walls  of  the  prison,  but  has  bad  the  benefit  of  the  rules,  is  not  entitled  to 
his  discharge  under  the  48  G.  3,  c.  123,  though  he  has  been  in  execution  for 
twelve  months.     (2  M.  &  W.  311  )— Barnard  v.  Symonds,  5  D.  P.  C.  520. 

3«  {Supersedes — Final  judgment  against,  when  complete,)  If  a  prisoner  is  super- 
sedeable  in  consequence  of  the  plaintiff  not  charging  him  in  execution  in  due 
time,  pursuant  to  the  rule  of  Hil.  T.  2  W.  4,  (s.  85,)  the  lapse  of  time  is  no 
answer  to  an  application  for  his  discharge.— (2  D.  P.  C.  71.) 

As  against  a  prisoner,  a  final  judgment  is  complete  at  'the  time  of  signing, 
without  carrying  in  the  roll. 

As  against  prisoners,  rule  3  of  Hil.  T.  4  W.  4,  abolished  the  doctrine  of  rela- 
tion, so  as  to  prevent  them  from  reckoning  the  term  previous  to  a  vacation  in 
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which  final  judgment  is  signed,  as  one  of  those  within  which  a  plaintiff  must 
charge  them  in  execution,  in  order  to  prevent  the  defendant  from  becoming  super- 
sedeable.— Co^&ron  v.  Hall,  5  D.  P.  C.  534. 

4.  {DischaTge  of  small  debtor — Notice,)  The  notice  of  an  application  under  the 
48  G.  3,  c.  123,  ought  to  be  served  on  the  plaintiff,  not  on  his  attorney  ;  but  if 
it  be  not,  the  defendant  may,  on  the  notice  being  disposed  of,  take  a  rule  nisi  for 
his  diseharge,  to  be  served  on  the  plaintiff. — Johnson  v.  Rutledge,  5  D.  P.  C. 
679. 

PROCESS. 

1.  (Distringas,)  After  the  expiration  of  four  months  from  the  date  of  a  writ  of 
summons,  a  distringas  cannot  be  issued  in  respect  of  the  former  writ — Abbotts  v. 
Kelly,  3  Bingh.  N.  C.  478  ;  5  D,  P.  C.  479. 

2.  (Second  arrest  for  same  cause,  when  toaived.)  An  undertaking  to  put  in  bail 
waives  the  objection  to  a  second  arrest  for  the  same  cause  of  action  without  a 
judge's  oider.-^ Holliday  v.  Laves,  3  Bing.  N.  C,  774;  6  D.  P.  C.  485. 

3.  (Di^ringas — Proceedings  to  outlaun'tf,)  Proceedings  to  outlawry  cannot  be 
taken  on  a  writ  of  distringas  originally  issued  to  compel  an  appearance. — Vere  v. 
Gowar,  5  D.  P.  C.  494. 

4.  (Distringas,)  A  declaration  by  the  defendant,  that  he  will  keep  out  of  the  way 
to  avoid  being  served,  does  not  waive  the  necessity  of  complying  with  the  prac- 
tice of  making  three  calls,  &c.  in  order  to  obtain  a  distringas, — Clayton  v.  Mar- 
sham,  5  D.  P.  C.  542. 

5.  (Distringas.)  Under  special  circumstances,  the  Court  permitted  a  writ  of  dis' 
tringas  to  compol  ftppearance  to  be  issued  against  a  defendant,  although  his 
residence  could  not  be  discovered,  the  usual  service  of  the  writ  of  summons,  by 
calls  and  appomtments,  having  been  effected  at  his  two  last  known  places  of 
abode,  and  on  an  agent  for  the  receipt  of  his  rents,  who  stated  himself  to  be  in 
communication  with  his  principal. — Grindley  v.  Thorn,  5  D.  P.  C.  544. 

6.  (Delivery  of  copy  of  capias,)  Where  a  defendant  was  arrested  at  nine  o'clock 
in  the  morning,  it  was  held  not  to  be  a  sufficient  compliance  with  the  4th  section 
of  the  Uniformity  of  Process  Act,  to  deliver  a  copy  of  the  capias  to  the  defend- 
ant at  seven  o'clock  in  the  evening.— -Shearman  v.  M* Knight,  5  D.  P.  C*  672. 

QUO  WARRANTO. 

The  Court  refused  a  rule  for  a  quo  warranto  information  against  the  town  clerk  of 
a  borough,  which  was  %oved  for  in  order  to  contest  his  right  to  compensation  as 
a  displaced  officer,  under  the  6  &  6  W.  4,  c.  f6,  b.  66.— Rex  v.  Harris,  2  M.  & 
W.  676. 

REPLEADER.    See  Pleading,  10. 

SEDUCTION.    See  Action  on  the  Case,  4, 

SETTLEMENT. 

(By  apprenticeship. — Acceptance  of  assignment  of  parish  apprentice. — Notice.} 
Assignment  and  acceptance  of  a  parish  apprentice  in  the  following  words  :-— 
"  the  said  T.  M.  doth  hereby  assign  the  said  Elizabeth  Matthews,  and  the  said 
M.  P.  doth  hereby  agree  to  accept  the  said  Elizabeth  Melhuish,  (the  real,  name 
was  Matthews.)  Held^  that  the  misnomer  did  not  render  the  acceptance  a  nul- 
lity. 
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When  a  parish  apprentice  is  bound  into  another  parish,  by  assignment  of  the 
indenture  of  apprenticeship,  notice  from  the  churchwardens  and  overseers  of  the 
fint  parish  to  those  of  the  second  is  not  requisite  under  56  G.  3,  e.  139,  s.  2, 
(4  B.  &  Ad.  229.)     fitr  v.  JnhabitanU  of  Exminster,  1  N.  &  P.  606. 

SHIP. 

(Property  in,  when  transferred.)  In  June,  1833,  the  foHowing  agreement  was  en- 
tered iiilo  with  J.  L.,  a  ship-builder :  "  Particulars  and  description  of  a  new 
ship,  now  about  one-third  built,  in  the  yard  of  J.  L.  (then  followed  a  description 
•f  the  fength,  breadth,  and  depth  of  the  ship,  the  number  of  tons  she  was  to 
carry,  the  timbers,  and  every  thing  she  was  to  be  built  of  and  supplied  with)  for  the 
sam  of  £1750,  and  payment  as  follows,  oppo^te  to  each  respective  name."  The 
agreement  was  signed  by  J.  L.,  and  after  his  signature  followed  these  words  : — 
"  We  the  undersigned  hereby  engage  to  take  shares  in  the  before^mentioned 
vessel,  as  set  opposite  to  our  respective  names,  and  also  the  mode  of  payment."' 
This  was  signed  by  several  parties,  and  amongst  them  by  the  pkuBtiff  *'  for  one- 
fourth,"  in  October,  1833.  Below  their  signatures  was  written, — "  I  hereby 
agree  to  accept  the  above  price  and  mode  of  payment.  J.  L.**  The  plaintiff 
proved  payment  for  his  share  by  bills.  The  T.  C  Company  had  signed  for  one- 
fourth  ;  and  H.,  a  member  of  the  company,  used  to  go  to  look  at  the  vessel  when 
building,  and  occasionally  found  fault  with  the  work,  which  was  improved  in 
consequence;  and  J.  L.  told  his  foreman  to  act  according  to  H.'s  directions.  In 
January,  T834,  J.  L.  became  bankrupt ;  at  that  time  the  frame  of  the  vessel  was 
on  the  stocks  in  his  building-yard  in  an  unfinished  state.  After  the  bankruptcy 
some  of  the  men  continued  to  work  upon  her,  receiving  their  money  from  H. — 
Held,  that  the  property  in  one-fourth  of  the  vessel  did  not  pass  by  the  agreement 
to  the  plaintiff.  (5  B.  &  Aid.  942. 1  Taunt  318.  4  Ad.  &  E,  467.— Laidier  v. 
Burlinson,2  M.  ic  W.  602. 

STAMP. 

1.  By  marriage  settlement,  the  defendant,  in  conuderation  of  £4000  paid  by  the 
father  df  the  intended  wife  as  a  marriage  portion,  and  in  consideration  of  the  mar- 
riage, covenanted  to  pay  the  plaintiff  an  annuity  of  £800  to  the  use  of  the  in- 
tended husband  and  wife,  during  their  joint  lives.  Held,  thaft  the  deed  did 
not  require  a  £45  ad  valorem  stamp  as  irpon  the  sale  of  au  annuity. — Money  v. 
Nanney,  3  Bing.  N.  C.  478. 

2.  An  agreement  for  the  sale  of  goods  and  good-will  for  £60  was  held  to  require  a 
stamp.     (2  B.  &  Ad.  205.)^South  v.  Finch,  3  Bing.  N.  C.  506. 

And  see  Pleading,  1. 

STOCK-JOBBING  ACT,    See  Illfgal  Contract. 

STOPPAGE  IN  TRANSITU. 

Goods  were  consigned  to  A.,  deliverable  in  the  River  Thames  :  on  the  arrival  of 
.  the  vessel  iu  the  river  the  captain  pressed  A.  to  have  them  landed  immediately ; 
A.,  in  consequence,  sent  B.,  his  son,  with  directions  to  land  them  at  a  wharf 
where  he  was  accustomed  to  have  goods  landed  for  him)  and  kept  until  he 
carted  them  away  to  his  customers  in  his  own  carts :  but  A.  (being then  insolvent) 
told  B.  at  the  same  time  that  he  would  not  meddle  with  the  goods ;  that  he  did 
not  intend  to  take  them ;  and  that  the  vendor  ought  to  have  them.  The  goods 
were,  pursuant  to  B.'s  direction,  landed  at  the  wharf,  and  were  there  stopped  by 
the  vendor.  In  trover  for  the  goods  by  the  assignees  in  bankruptcy  of  A.  against 
the  wharfinger :  Held,  that  the  declarations  so  made  by  A.  to  B.  were  admissi- 
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ble  in  evidence,  though  they  were  not  communicated  to  the  vendor  or  to  the 
wharfinger ;  and  that  the;^  showed  that  A.  had  not  taken  possession  of  the  goods 
<u  owner,  and  therefore  that  the  traositus  was  not  determined.  (Lord  Abingert 
C.  B.  dissenting.)— James  V.  Griffin,  2  M.  &  W.  622.  (See  the  same  case  on  a 
former  discussion,  1  M.  &  W.20 ;  16  L.  M.  196.) 

TENDER. 

(^Proof  of.)  An  entry  of  a  tender  and  refusal  made  by  the  deceased  clerk  of  the 
plaintiff's  attorney  in  a  day-book  kept  for  the  purpose  of  minuting  his  daily  trans- 
actions, was  held  admissible  in  evidence  to  prove  the  tender.  (3  B.  &  Ad.  890 ; 
1  Bing.  N.  C.649,)— Marks  v.  Lahee,  3  Bing.  N.  C.  408 ;  3  Scott,  137. 

TRESPASS. 

(  What  sufficient  Justification  of  imprisonment— Pleading.)  In  trespass  for  a^ault 
and  false  imprisonment,  the  defendant  pleaded  that  he  was  possessed  of  a  shop, 

-  and  carried  on  the  business  of  a  baker  therein,  and  that  the  plaintiff  had  been  in 

*  the  shop  making  a  great  noise  and  disturbance,  and  abused  the  defendant,  and 
disturbed  him  in  the  peaceable  possession  of  his  shop,  in  breach  of  the  king's 

■  peace,  and  thereby  obstructed  the  defendant  in  the  exercise  of  his  business  ;  that 
the  plaintiff  went  out  of  the  shop  into  the  public  street  in  front  of  it,  and  eon- 

.  tinued  there  to  make  a  great  noise  and  disturbance,  and  to  abuse  the  defendant, 
and  thereby  caused  a  great  concourse  of  persons  to  assemble,  and  so  disturbed  the 
defendant  in  the  possession  of  his  shop,  and  obstructed  his  business,  in  breach  of 
the  peace,  and  yiereby  caused  a  great  riot  and  disturbance ;  that  the  defendant 
requested  him  to  desist  and  depart,  but  he  refused ;  whereupon  the  defendant,  in 
order  to  preserve  the  peace,  sent  for  certain  policemen  and  requested  them  to  re- 
move the  plaintiff;  that  they  requested  the  plaintiff  to  cease  making  such  noise 
and  disturbance,  &c.  but  he  refused,  and  continued  making  such  noise,  riot,  and 
disturbance,  &c. ;  whereupon  the  defendant,  in  order  to  preserve  the  peace, 
charged  them  with  the  plaintiff,  and  he  was  taken  to  a  station-house,  and  thence 
l)efore  a  magistrate,  who  admonished  and  discharged  him.  Held  that,  even 
without  the  allegation  of  a  riot,  the  plea  disclosed  a  sufficient  justification. 

The  evidence  was,  that  the  plaintiff,  after  abusing  the  defendant  in  his  shop, 
went  into  the  street  outside  it,  and  there  continued  to  abuse  him  ;  that  a  crowd  of 
n  hundred  persons  was  collected,  and  the  street  much  obstructed  ;  that  the  de- 
fendant sent  for  the  police,  who,  on  the  plaintiff's  refusing  to  go  away,  took  him 

•    to  the  station-house,  and  before  the  magistrate,  as  stated  in  the  plea.     Held,  that 
these  facts  amounted  to  a  breach  of  the  peace,  and  justified  the  defendant  in 
directing  the  imprisonment  of  the  plaintiff.   (1  C.  M.  &  R.  757  ;  1  M.  &  W. 
616.)  Cohen  v.  Huskisson,  2  M.  &  W.  477. 
And  see  Costs,  1,  2. 

VENDOR  AND  PURCHASER. 

(Of  goods. — Esloppet  of  vendor  by  sold  note  and  transfer  )  The  defendant  sold  to  the 
plaintiff  a  parcel  of  ^heat,  being  then  in  the  warehouse  of  B.  &  W.,  agents  for  the 
defendant.  By  the  defendant's  direction  B.  &  W.  transferred  the  wheat  in  their 
books  into  the  plaintiff's  name,  the  wheat  remaining  in  their  possession.  The  de- 
fendant subsequently  received  notice  from  one  J  M.  that  the  purchase  of  the  wheat 
was  on  the  joint  account  of  himself  and  the  plaintiff,  and  requiring  him  not  to  de- 
liver it  to  the  plaintiff.  J.  M.  afterwards  became  a  bankrupt,  and  his  property 
vested  in  assignees,  who  gave  the  defendant  a  similar  notice.  In  consequence 
of  these  notices  the  defendant  directed  B.  &  W.  not  to  deliver  it ;  and  B.  &  W.> 
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when  applied  to  by  the  plaintiff,  refused  aamples.  To  trover  for  the  wheat, 
the  defendant  pleaded  that  L.  M.  and  T.  H.,  the  assignees  of  J.  M.,  were 
jointly  interested  with  the  plaintiff  in  the  wheat,  and  that  the  supposed  converaon 
took  place  by  their  leave  and  lioeoce.  Replication,  that  L.  M.  and  T.  H.  were 
not  jointly  interested.  Held,  that  the  property  in  the  wheat  passed  to  the  plain- 
tiff by  the  transfer  in  the  books  of  B.  &  W.,  and  that  it  was  not  competent  to  the 
defendant  to  give  evidence  that  other  parties  were  jointly  interested  with  the 
plaintiff.— K'lernan  v.  Sanders,  1  N.  St  P.  625. 

WARRANT  OF  ATTORNEY. 

1*  (Old  warrant  of  attorney.)  In  applying  to  sign  judgment  on  an  old  warrant  of 
attorney,  it  was  held  insufficient  for  the  deponent  to  swear  that  he  believes  the 
defendant  to  be  alive,  from  the  information  he  has  received,  unless  he  also  swears 
that  he  believes  such  information  to  be  true. — Reeder  v.  Whip,  5  D.  P.  C.  676. 

2.  {Same.)  It  is  sufficient  proof  of  the  defendant  being  alive,  to  show  that 
a  cheque  of  his,  dated  thirteen  days  before  the  application,  has  been  paid.— 
Jacobt  V.  Griffiths,  5  D,  P.  C.  677. 

^^  In  an  action  by  five  plaintifls,  the  Court  refused  to  allow  satisfaction  to  be 
entered  on  the  judgment  roll  on  a  warrant  of  attorney  signed  by  four  of  them 
•nly,  although  it  was  sworn  that  the  other  plaintiff  had  gone  to  settle  in  Ame- 
rica, and  that  the  damages  were  merely  nominaU — Davis  v.  Jonee,  4  Scott,  202  ', 
6  D.  P.  C.  603. 

WARRANTY. 

{Of  horse,  measure  of  damages  in  action  upon,)  A  declaration  for  a  breach  of 
warranty  of  a  horse,  alleged,  by  way  of  special  damage,  that  the  plaintiff  had 
resold  the  horse  at  an  advanced  price ;  that  the  horse  had  been  returned  to  him, 
and  that  he  had  lost  all  the  profit  be  would  have  derived  from  the  resale :  Held, 
that  on  this  declaration  the  plaintiff  could  not  recover  the  difference  between  the 
two  prices,  it  not  being  averred  that  the  increased  value  of  the  horse  was  owbf 
to  any  outlay  by  him  since  it  had  been  in  his  possession.— Ciar«  v.  Maynard, 
1  N.&P.701. 

WAY. 

{Evidence  of  user  under  2^3  Will.  4,  c.  71,  *.  2.)  To  support  a  plea,  framed  oa 
the  sUtute  2  &  3  Will.  4,  c.  71,  s.  2,  of  a  right  of  way  enjoyed  for  forty  years, 
evidence  may  be  given  of  user  more  than  forty  years  back.— Lowson  v.  LangUy, 
4  Ad.  &  £.  890. 

WITNESS. 

1*  {Suhpana — Payment  of  vsitneis**  expenses*)  A  witness,  who  was  subpoenaed 
at  Camberwell  to  attend  a  trial  in  London,  on  the  part  of  a  plaintiff,  admitted 
that  he  had  received  a  guinea  with  a  subpoena  from  the  opposite  party,  and 
thereupon  consented  to  receive  a  shilling  with  the  plaintiff's  subpoena :  Held  a 
sufficient  payment  to  render  him  liable  to  an  action  for  disobeying  the  plaintiff's 
subpoena.  (1  Moore,  16.)—BetUley  v.  M'Leod,  3  Bing.  N.  C.  405;  3  Scott, 
131;  5D.P.C.481. 

2.  {Competency,)  In  ejectment  by  a  party  claiming  as  heir  of  A.,  the  son  of  an 
elder  brother  of  A.  is  a  competent  witness  for  the  defendant.  (3  T.  R.  27;  1 
B.  &  Ad.  439  ;  4  Taunt.  18  ;  4  B.  &  Aid.  410.)— Do«  d.  Bath  v.  Clarke,  3 
Bing.  N.  C.  429 ;  3  Soett,  203. 
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3.  (Compttency,)  A  witness,  who  originally  signed  the  deed  of  the  Liverpool 
Building  Society,  and  obtained  a  share,  by  which  he  acquired  an  interest  in  the 
funds :  Held,  not  to  be  rendered  competent  by  exchanging  his  share  for  a  salaxy 
from  the  society,  and  cancelling  it  by  the  authority  of  the  society,  or  by  releasing 
his  claim  on  the  society  for  salary. — Righy  v.  WalthtWt  5  D.  P.  C.  527. 

WRIT  OF  ERROR. 

(Coram  vobU-^Supei'sedeas—Bail  in  error,)    The  new  rules  of  H.  T.  2  Will.  4, 

s.  83,  and  H.  T.  4  Will.  4,  s.  9,  do  not  apply  to  errors  in  fact ;  therefore  a  writ 

of  error  coram  vobis  is  a  supersedeas  from  the  time  of  notice  that  it  is  sued  out, 

not  from  the  time  of  allowance  only. 

The  6  Geo.  4,  c.  96,  s.  1,  requiring  bail  in  error,  does  not  apply  to  errors  in 

fact.    (8  East,  4U.)— Levy  v.  Price,  2  M.  &  W.  633. 

WRIT  OF  RIGHT. 

The  demandant,  in  a  writ  of  right,  must  allege  in  his  count,  as  well  as  prove,  a 

seisin  in  his  ancestor  within  sixty  years.— Dums</ay  v.  Hughes,  3  Bing.  N.  C. 

439 ;  3  Scott,  209. 

WRIT  OF  TRIAL. 

(New  trial,)    Where,  ou  a  trial  before  the  sheriff,  a  verdict  is  found  for  the  de* 
fendant,  and  the  sum  claimed  by  the  plaintiff  is  less  than  52.,  the  Court  will 
not  grant  a  new  trial  on  the  ground  of  the  verdict  being  against  evidence.    (2 
C.  &  J.  14  ;  1  C.  M.  &  R.  685.)— Lyrfdon  v.  Coombet,  6  D.  P.  C.  660. 
And  see  Costs,  7 ;  Middlesex  County  Court  Act. 


(  «e  5 


EQUITY. 


[Containing  3  Clark  &  Finnelly,  Part  1 ;  9  Bligh,  N.  S.  Part  4  ;  2  Mylne  &  Keen, 
Part  3 ;  2  Mylne  &  Craig,  Part  2 ;  7  Simons,  Part  3 ;  omitting  eases  com- 
prised in  former  Digests.] 

ADVANCING  CAUSE. 

The  Court  will  exercise  its  jurisdictioa  to  advance,  at  its  discretion,  any  cause 
which  is  ripe  for  hearing ;  and  it  seems  doubtful  whether  ^e  Lord  Chancellor 
can  discharge  or  vary  an  order  made  for  that  purpose  by  the  Master  of  the 
Rolls.     (See  3  G.  2,  c.  30,)— Hutchinson  v.  Stephent,  M.  &  C.  452. 

ANNUITY. 

Where  an  annuity  for  a  term  of  years  forms  part  of  a  residue,  the  executors,  until 
they  can  sell  it,  should  invest  the  payments,  and  the  interest  of  the  investments 
will  belong  to  the  tenant  for  life  of  the  residue. —  Crawley  v.  Crawley, 
Sim.  427. 

AWARD. 

Under  an  authority  to  arbitrators  to  call  in  a  competent  person  to  assist  them  in 
valuing  partnership  propeity,  it  is  no  objection  to  their  award  that  they  have 
availed  themselves  of  the  assistance  of  such  person  in  deciding  on  the  partner- 
ship accounts.  The  arbitrators,  by  adopting  in  terms  the  opinions  of  such  per- 
son, do  not  constitute  him  an  umpire,  but  make  his  opinions  their  own.  (Emery 
V.  Wase,  6  Ves.  Q46.)— Anderson  v.  Wallace,  C.  &  F.  26. 

BILL  OF  EXCHANGE. 

A  merchant  abroad  sent  drafts  from  time  to  time  to  his  London  correspondent  for 
acceptance,  under  an  authority  for  that  purpose,  and  upon  an  understanding  that 
the  liabilities  of  the  latter,  under  all  such  acceptances,  should  be  covered  by 
means  of  bills  payable  in  London,  to  be  remitted  to  him  from  time  to  time. 
Under  such  an  arrangement,  the  presumption  is,  until  an  agreement  to  the  con- 
trary is  shewn,  that  the  London  correspondent  was  not  entitled  to  treat  the  bills 
so  remitted  as  cash,  or  to  discount  them  before  maturity ;  and,  therefore,  that  two 
of  such  bills  existing  in  specie  in  his  hands  at  the  time  of  his  bankruptcy,  not 
due,  did  not  pass  to  the  assignees.  (Exp.  Smith,  Buck,  355;  Exp.  Frere, 
1  Mont.  &  Mac.  263,)—Jombart  v.  Wollett,  M.  &  C  389. 

BOND. 

A  bond  for  a  sum  of  money  was  ordered  to  be  delivered  up  to  be  cancelled ;  the 
Lord  Chancellor  being  of  opinion  upon  the  evidence,  first,  that  the  bond  was  not 
intended  to  operate  as  a  security  for  money  at  all  events,  but  was  given  for  a  col- 
lateral purpose,  which  had  been  fully  satisfied  ;  and,  secondly,  if  that  were 
doubtful,  that  the  obligee's  subsequent  conduct  and  mode  of  dealing  with  the 
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bond,  during  the  whole  of  his  life,  amounted  in  equity  to  a  release  of  the  debt. 
(Gilbert  v.  Weiherelt,  2  Sira.  &  Stu.  254  ;  Leche  y.  Lord  Kilmoiey,  Turn.  & 
Russ.  201.y-Flower  v.  Marten,  M.  &  C.  459. 

CHARITY. 

1.  When  a  reference  has  been  made  to  the  Master  to  appoint  trastees  of  a  charity, 
the  Court  will  adopt  the  Master's  appointments,  unless  the  persons  appointed 
can  be  shewn  to  be  objectionable.— 7n  the  matter  of  the  Norwich  Charities,  M, 
&  C.  275. 

2.  Where  a  testator  devisejl  certain  estates  to  the  Cordwainers'  Company,  for  the 
interest,  use,  and  performance  of  his  will,  and  gave  a  moiety  of  the  rents  to  his 
brother  for  life,  and  out  of  the  remainder  of  the  rents  directed  certain  speci6ed 
payments  to  be  made  to  charitable  purposes,  and  to  the  officers  of  the  Company, 
with' a  gift  over  to  his  brother  in  fee,  if  the  Company  should  neglect  to  perform 
his  will :  Held,  that  the  Company  took  a  beneficial  interest  in  the  rents,  subject 
to  the  payments  for  charitable  purposes^ —  Attomey^General  v.  Cordwainers' 
Company,  M.  &  K.  534. 

3.  Before  the  statute  of  1  W.  &  M.  c.  21,  a  commission  .of  charitable  uses  could 
not  be  issued  by  Commissioners  of  the  Great  Seal.  A  decree  of  commissioners 
of  charitable  uses  made  during  the  Commonwealth  in  1649,  when  there  was  no 
Lord  Chancellor  or  Lord  Keeper,  was  therefore  held  to  be  a  nullity. — Attorney- 
General  v.  Governors  of  Atherston  School,  M.  &  K.  544. 

4.  A  testator  devised  copyhold  land  in  fee,  upon  condition  that  the  devisee,  within 
one  month,  should  pay  2000/.  to  the  testator's  executor,  to  be  applied,  after  pay- 
ment of  debts  and  legacies,  to  charitable  purposes.  The  testator  died  without 
leaving  any  customary  heir  or  next  of  kin  :  Held,  that  the  proportion  of  the 
2000/.  void  by  the  Statute  of  Mortmain  was  to  be  considered  as  undisposed  of, 
and  that  the  devisee  was  entitled.  (Gravener  v.  Hallum,  Ambl.  643 ;  Wright 
V.  Row,  1  Bro.  C.  C.  6l.y^Henchman  v.  The  Attorney-General,  M.  &  K.  485. 

CONTEMPT. 

A  barrister,  also  a  member  of  parliament,  appeared  before  a  Master,  as  counsel  in 
support  of  a  petition  presented  by  himself  and  others.  He  afterwards  addressed 
a  letter  to  the  Master,  expressed  in  threatening  terms,  the  tendency  of  which 
was  to  induce  the  Master  to  alter  the  opinion  he  was  supposed  to  have  formed 
upon  the  case;  and  he  subsequently  wrote  a  letter  to  the  Lord  Chancellor, 
in  which  he  avowed  the  authorship  of  the  letter  to  the  Master.  The  Lord  Chan- 
cellor committed  him  to  the  Fleet  during  pleasure.  (Anon.  I  P.  W.  675  -,  Exp. 
Jones,  13  Ves.  237.)— Mr.  Lechmere  Charltoti's  Case,  M.  6l  C.  316. 

costs: 

1.  Where  in  a  suit  for  the  distribution  of  an  intestate's  estate,  certain  persons,  not 
parties  to  the  suit,  proved  themselves  to  be  next  of  kin  before  the  Master ;  they 
were  held  to  be  entitled  to  their  costs  out  of  the  intestate's  estate,  it  being  im- 
possible to  distribute  the  fund  without  ascertaining  who  were  the  intestate's  next 
of  VitL^Bennett  V,  Wood,  Sim.  522. 

2.  A  bill  was  filed  in  consequence  of  a  claim  to  a  fund  made  by  a  defendant.  The 
defendant,  in  his  answer,  disclaimed  all  right  to  the  fund,  but  made  certain 
statements  as  the  ground  for  his  not  being  ordered  to  pay  the  costs  of  the  suit. 
The  plaintiffs  entered  into  evidence,  by  which  they  falsified  those  statements : 
Held,  that  the  plaintiffs  were  justified  in  this  course,  and  the  defendant  was 
ordered  to  pay  the  costs  of  the  suiX.^-Deacon  v.  Deacon,  Sim.  378. 
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CREDITOR. 

A  creditor  who  has  obtained  a  judgment  in  outlawry  against  his  debtor,  is  not 
entitled  to  the  aid  of  a  Court  of  Equity  in  obtaining  possession  of  the  debtor *s 
property  until  he  has  obtained  a  grant  of  it  from  the  crown. — Cuddon  v.  Hubert, 
Sim.  485. 

CREDITOR'S  SUIT. 

Principles  upon  which  a  specialty  creditor,  whose  debt  is  also  secured  by  a  mort- 
gage or  lien,  should  prove  his  debt  under  a  decree  in  a  creditor's  suit. — Masony. 
Bogg,  M.  &  C.  443. 

DEBTS. 

P.  devised  his  estate  of  B.  to  his  eldest  son  J.,  charged  with  20,000/.  and  interest 
from  the  day  of  his  death,  as  a  legacy,  which  he  bequeathed  to  G.,  a  younger 
SOD.  His  lands  in  C.  he  devised  to  J.,  subject  to  the  incumbrance  thereon,  and 
to  the  payment  of  all  such  debts  as  he  might  owe  at  his  decease,  and  also  to  pay 
G.  1000/.  yearly  during  the  life  of  his  wife.  He  directed  that  his  house  at  H. 
should  be  sold,  and  the  proceeds  applied  towards  the  discbarge  of  his  said  debts ; 
and  as  to  all  the  residue  of  his  estate,  both  real  and  personal,  he  devised  and 
bequeathed  the  same  in  trust,  to  be  sold  and  applied  in  the  discharge  of  his 
debts,  in  aid  of  his  said  real  estates ;  and  he  gave  to  his  son  F.  10,000/.  charged 
on  his  lands  in  C.  In  these  lands  in  C.  the  testator  had  only  a  life  estate,  the 
remainder  in  fee  being  in  J.  his  eldest  son.  In  1815,  F.  filed  a  bill  in  Chancery 
to  put  J.  to  his  election.  J.,  by  his  answer,  elected  to  take  under  the  will ;  it  was 
declared  that  the  legacy  of  10,000/.  was  well  charged  on  the  lands  in  C,  and 
accounts  were  directed  of  what  was  due  for  the  legacy  and  incumbrance  affect- 
ing  the  lands  in  C.  prior  to  the  legacy,  and,  generally,  of  the  debts  and  legacies 
of  the  testator  affecting  those  lands,  and  their  priorities,  &c.,  and  of  the  personal 
estate,  &c.  Th^  Master  found  and  certified  the  legacies  and  debts  affecting  the 
lands  and  their  priorities,  and  the  judgment,  bond,  and  simple  contract  debts, 
owing  by  the  testator  at  his  death,  and  what  was  due  upon  the  legacy ;  but  that 
no  evidence  as  to  the  testator's  personal  estate  had  been  laid  before  him.  Upon 
further  directions,  it  was  ordered  that,  in  default  of  payment,  the  lands  should 
be  sold,  and  that  out  of  the  produce  the  judgment  and  other  debts  should  be 
paid,  and  that  the  plaintiff  should  be  paid  what  was  due  upon  his  legacy,  &c. 
In  this  stage  of  the  proceedings  it  was  discovered  that  J.  bad  incumbered  the 
lands  before  the  filing  of  the  bill,  and  could  make  no  valid  election ;  whereupon 
a  supplemental  bill  was  filed,  praying  that  if  the  creditors  of  J.  would  not  release 
their  demands,  and  by  reason  of  the  incumbrances  the  lands  in  C.  could  not  be 
sold,  then  that  the  lands  at  B.,  and  the  reversion  thereof  devised  to  J.,  should  be 
sold  to  satisfy  the  legacy.  By  the  decree  in  this  suit  it  was  ordered,  that  other 
lands,  the  fee  simple  estate  of  the  testator,  should  be  sold  for  the  purposes 
expressed  in  the  former  decree ;  and  if  they  should  be  insufficient  to  satisfy  the 
debts  and  legacies,  J.  having  defeated  the  will  of  his  father,  and  disabled  him 
from  making  a  valid  election  between  the  lands  in  C.  and  the  reversion  of  the 
estate  at  B.,  that  the  debts  and  legacies,  &c.,  should  be  charges  on  the  reversion 
of  J.  in  the  estate  at  B.,  and  that  the  same  should  be  raised  by  sale  thereof  -,  and 
a  reference  was  made  to  the  Master  to  ascertain  debts  and  incumbrances,  and 
the  priorities  thereof,  and  particularly  the  legacy  of  20,000/^.  to  G.,  and  the 
priority  thereof,  and  out  of  what  fund  it  ought  to  be  paid.  The  Master,  by  his 
feport,  certified  that  the  legacy  of  20,000/..  was  payable  out  of  the  lands  at  B. 
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and  was  next  in  priority  after  the  judgment  debts  remaining  unpaid  by  sale  ef 
the  other  fee-simple  estates  of  the  testator.  Objections  to  this  report  were 
taken,  and  afterwards  (according  to  the  practice  in  Ireland)  a  motion  was  made 
to  set  aside  the  report,  or  that  it  might  be  sent  back  to  be  varied  and  amended  ; 
bat  the  motion  was  refused,  and  the  decision  was  affirmed  on  appeal. —  Bouvcrte 
V.  AW6ury,  Bli.  611. 
EQUITABLE  MORTGAGE. 

1.  It  seems  that  an  equitable  mortgagee,  if  the  mortgagor  is  dead,  is  entitled  to 
have  the  estate  sold,  and  the  proceeds  applied  in  payment  of  his  debt,  and  to 
stand  as  a  creditor,  for  the  balance  (if  any)  on  the  general  assets  of  the  mort- 
gagor.— Brocklehurst  v.  Jessop,  Sim.  438. 

2.  If  an  equitable  mortgagee  enters  into  the  receipt  of  the  rents  of  the  mortgaged 
estate,  such  receipt  is,  primd  facie,  a  payment  within  the  meanino^  of  the  proviso 
in  the  statute  of  limitations,  9  G.  4,  c.  ]  4.— Brocklehurst  v.  Jessop,  Sim.  438. 

FRAUD. 

1.  Where  one  solicitor  is  employed  in  a  mortgage  transaction,  he  is  to  be  con- 
sidered as  the  solicitor  both  for  mortgagee  and  mortgagor,  and  notice  to  such 
solicitor  is  notice  to  the  mortgagee ;  and  where  the  solicitor  himself  was  the 
author  of  a  fraud  which  affected  the  title,  and  the  fraud  was  committed  under 
circumstances  apparent  upon  the  face  of  a  deed  fraudulently  obtained,  which 
would  have  excited  the  suspicion  of  a  professional  man,  and  have  Ud  to  inquiry  ; 
it  was  held,  that  the  mortgagee  was  as  fully  affected  with  notice,  as  if  the  fraud 
had  been  committed  by  a  third  person,  and  the  knowledge  of  it  acquired  by  the 
solicitor ;  that  the  circumstances  under  which  the  fraud  was  committed  were 
sufficient  to  6z  the  mortgagee  with  constructive  notice  ;  and  that  if  a  party  does 
not  use  the  precaution  to  employ  a  solicitor,  he  is  in  the  same  situation  as  to 
constructive  notice  as  he  would  have  been  had  he  employed  one.-^Kennedy  v. 
Green,  M.  &  K.  699. 

2.  By  marriage  settlement  in  1740,  lands  in  Ireland  were  conveyed  in  trust  for 
J.  B.  for  life,  remainder  to  his  first  and  other  sons,  subject  to  a  term  of  99  years, 
in  trust  to  raise  5000/.  for  younger  children,  in  such  shares  as  J.  B.  should  ap- 
point. In  1763,  J.  B.,  upon  the  marriage  of  his  daughter  with  O.,  appointed 
2000^,  which  was  settled  after  the  death  of  O.  upon  the  younger  children  of  the 
marriage,  as  he  should  appoint.  In  January,  1768,  R.,  eldest  son  of  J.  B.,  bor- 
rowed of  R.  W.  2300/. ;  a  mortgage  was  made  of  the  lands  in  settlement,  and  a 
recovery  suffered  to  enure,  after  payment  of  the  mortgage  money,  to  such  uses  as 
J.  and  R.  B.  should  appoint ;  and  in  default,  to  the  uses  of  the  settlement  of 
1740.  By  deed  executed  in  September,  1768,  the  uses  were  declared  to  J.  B. 
for  life;  remainder  to  R.  B.  for  life;  remainder  to  the  first  and  other  sons  of 
R.  B.,  in  strict  settlement,  with  a  power  of  revocation.  In  1769,  on  the  mar- 
riage of  R.  B.,  a  term  of  500  years  was  created  to  raise  5000/.  for  younger  chil- 
dren. J.  B.  was  the  eldest  son  of  this  marriage,  and  there  were  two  younger 
children,  who  became  entitled  to  the  5000/. 

J.  B.  the  elder  died  in  1778,  having  by  his  will,  under  the  powers  of  the  settle- 
ment of  1740,  appointed  2000/.  to  his  daughter  £.,  and  1000/.  to  his  son  M., 
who  died,  having  bequeathed  his  share  to  his  brother  R.,  who,  on  his  second 
marriage,  settled  that  sum  on  the  younger  children  of  the  marriage.  O.  died  in 
1778,  having  appointed  the  2000/.  settled  on  his  marriage  among  his  younger 
ehildien.    In  1777,  E.  B.  married  W.E.,  and  in  1779  they  filed  a  bill  in  the 
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Court  of  E<eheq«er  in  Irriuid,  agtiBit  R.  B.  and  J.  hU  sod,  then  amioor, 
pimyiiig  ptymeot  of  the  mm  of  20001.,  or  that  the  fauda  eoaaprind  in  the  term 
ought  be  lold,  which  was  decreed.  In  1781 ,  J3L  W.  filed  a  bill  in  the  Covrt  of 
Eichequer  agaiut  R.  and  J.  B.  and  othen,  praying  payment  of  die  moitgsge 
money,  &c.,  or  a  forecloaure  and  aak,  which  was  deoeed.  In  1785,  the  yonngvsr 
children  of  O.  filed  a  bill  in  the  Exchequer  against  J.  and  R.  B.  and  others, 
praying  payment  of  the  20002.,  or  a  sale,  which  was  decreed.  Under  the  decrees 
in  these  canses,  sales  were  efTected,  in  which  the  lands  were  purchased  in  irnst 
for,  and  conveyances  made  to  J.  B.  He  settled  the  lands  in  1784,  and  died  in 
1790,  having  by  his  will  secured  the  residue  of  his  estate  to  his  son.  J.  B.  died 
in  the  lifetime  of  his  father  R.,  who  also  died  in  1825.  In  1728,  R.  H.  H..  the 
son  of  J.'B.,  filed  a  bill  in  the  Court  of  Chancery  in  Ireland,  charging  collusion 
and  irregularity  in  the  proceedings,  and  praying  a  declaration  that  the  decrees 
and  sales  in  the  Court  of  Exchequer  were  fraudulently  obtained  \  that  the  plain- 
tiff might  be  allowed  to  redeem,  on  payment  of  the  sums  paid  by  J.  B.,  or  tha.t 
he  might  be  compensated  out  of  his  assets ;  which  latter  relief  was  ordered  by 
the  decree,  and  issues  were  directed  as  to  tl^e  value  of  the  lands.  This  decree 
was  affirmed  on  appeal.— Lorti  Bandon  v  Becker,  Bli.  583. 

HEIR. 

In  a  suit  to  establish  a  will,  the  bill  stated  that  A.,  one  of  the  defendants,  was  the 
testator's  heir.  A.  admitted  it,  and  disputed  the  validity  of  the  will,  upon  which 
an  issue  was  directed.  The  verdict  was  in  favour  of  the  will.  The  plaintiff  then 
discovered  that  A.'s  elder  brother  h^d  died,  leaving  two  daughters,  who  were  still 
living,  as  A.  well  knew.  The  Court  refused  to  give  him  his  costs  either  at  law  or 
in  equity. — BA)berU  v.  Seoones,  Sim.  418. 

HEIR  EXPECTANT. 

K.,  about  twenty-four  years  of  age,  having  under  a  settlement  an  annuity  of  800/. 
during  the  joint  lives  of  himself  and  father,  and  a  life-estate  in  remainder,  subject 
to  his  father's  life-estate  in  lands  comprised  in  the  settlement,  entered  into  a  ne- 
gotiation with  H.,  a  silversmith  and  jeweller,  to  effect  a  loan  of  5000/.  which  H. 
declined,  but  offered  to  sell  him  goods,  which  was  done  accordingly,  K.  selecting 
plate,  &c.,  out  of  the  shop  of  H.,  at  the  shop  prices  marked  upon  them,  to  the 
amount  of  8000/. ;  to  secure  the  repayment  of  which  sum,  with  interest  at  five 
per  cent,  from  the  date  of  the  transaction,  a  mortgage  was  executed  by  K.  of  his 
life-estate  in  remainder,  with  a  covenant  to  insure  his  life.  H.  in  the  mortgage 
was  described  as  of  C.  Square,  Esquire,  and  the  consideration  was  stated  to  be 
for  a  debt  owing  by  K.  to  H.  As  a  collateral  security,  warrants  of  attorney,  to 
enter  up  judgment  in  England  and  Ireland,  were  executed,  and  judgments  entered 
up  accordingly.    A  promissory  note  for  the  amount  was  also  signed  by  K.,  in 

^  which  the  consideration  was  stated  to  be  goods  sold  and  delivered.  Pending  the 
treaty  K.  had  sold  or  charged  his  annuity  to  the  full  amount,  and  he  then  had 
no  other  income. 

The  goods  were  not  delivered  till  about  four  months  after  the  selection,  to  give 
time  for  registering  the  mortgage  in  Ireland. 

Upon  the  delivery  of  the  goods,  K.  placed  them  in  the  hands  of  an  auctioneer, 
to  secure  the  repayment  of  2500/.  boiTowed,  with  power  to  the  auctioneer  to  sell 
«    by  auction  in  default  of  repayment. 

Before  the  execution  of  the  mortgage,  L.,  the  father  of  K.,  was  informed  of  some 
transaction  of  loan  pending  between  his  son  and  H.,  and  his  solicitors,  who,  on 
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that  occasion  acted  as  the  solicitors  of  K.,  required  H.  to  take  back  the  goods  and 
deliver  up  the  securities,  which  H.  refused  to  do.  Thereupon  a  bill  was  filed  by 
K.,  praying  that  the  securities  might  be  delivered  up,  and  o/leriog  to  return  the 
goods,  and  in  the  meantime  to  deposit  them  in  Court,  litis  was  not  done ;  but 
the  goods  were  sold  at  a  public  auction  by  the  auctioneer  for  a  sum  of  3482i.,  a 
small  part  being  purchased  at  the  sale  by  K.  The  bill  was,  in  July,  1829»  di»> 
missed  for  want  of  prosecution.  In  July,  1830,  another  bill  was  filed,  stiting 
the  same  case  as  the  former,  charging  *(amoog  other  things)  that  the  goods  were 
sold  to  K.  at  an  exorbitant  overcharge,  and  praying  delivery  up  of  the  securities  on 
payment  of  the  sums  for  which  the  goods  were  sold,  with  interest,  or  upon  such 
other  terms  as  the  Court  should  think  just.  This  bill  also  prayed  an  injimction 
to  restrain  negotiation  of  the  promissory  note ;  which  injunction  was  granted. 

By  evidence  in  the  cause,  it  appeared  that  L.,  to  a  certain  extent,  encouraged 
the  transaction  between  his  son  and  H.,  having  employed  agents  to  bargain  with 
H.,  or  in  some  manner  to  procure  an  assignment  of  the  securities  when  obtained 
from  his  son,  in  order  to  protect  the  estate  from  further  incumbrances.  Whether 
L.  was  informed  of  the  precise  nature  of  the  dealing  before  the  securities  were 
given,  did  not  conclusively  appear.  There  was  no  evidence  that  the  goods  were 
charged  at  exorbiunt  prices,  but,  on  the  contrary,  it  was  proved  that  they  were 
charged  at  the  prices  marked  on  them  by  tickets  for  general  customers,  and  that 
they  were  fairiy  worth  the  prices  so  charged.  Under  these  circumstances  the  bill 
was  dismissed,  and  the  decree  was  affirmed  on  appeal.  (Davis  v.  Duke  of  Marl- 
borough, 2  Swan.  \39.)—King  v.  Hamlet,  Bli.  573. 

HEIR  FEMALE. 

Lands  were  limited  by  deed  to  the  use  of  the  settlor  fur  life ;  remainder  to  the  use  of 
his  wife  for  life  ;  remainder  to  the  use  of  the  heir  female  of  the  body  of  the  set- 
tlor, on  the  body  of  his  wife  already  begotten  and  then  living,  or  which  might  be 
begotten  thereafter ;  and  in  default  of  such  issue,  to  the  use  of  the  heir  male  of 
the  body  of  the  settlor  on  the  body  of  the  vrife  to  be  begotten ;  reminder  to  the 
right  heirs  of  the  settlor.  When  this  deed  was  executed,  the  settlor  and  his  wife 
had  issue  four  daughters,  and  no  issue  male,  but  at  his  death  the  same  four  daugh- 
ters and  also  several  sons  of  the  marriage  survived  him  :  Held,  that  the  daughters 
took  a  life-estate  as  purchasers.  (Bay ley  v.  Morris,  4  Ves.  788 ;  Walker  v. 
Snow,  Palm.  359.)— C^am6ers  v.  Taylvr,  M.  &  C.  376. 

INFORMATION. 

A  plaintifif  seeking  to  charge  a  party  with  the  consequences  of  a  breach  of  trust, 
is  bound  so  to  state  his  case  upon  the  bill,  that  the  circumstances  alleged,  if 
proved,  must  .necessarily,  and  at  all  events,  constitute  a  breach  tff  trust. — Attorney 
General  v.  The  Mayor  of  Norwich,  M.  &  C.  406. 

INJUNCTION. 

The  affidavit  in  support  of  a  motion  to  extend  the  Common  Injunction  must  be 

made  by  the  plaintiff  himself,  unless  a  sufficient  reason  is  assigned  for  its  not 

being  so  made. — Spalding  v.  Keely,  Sim.  377. 

INTERPLEADER. 

1.  A.  deposited  foreign  iron  with  B.,  who  had  a  bonded  yard,  and  afterwards  di- 
rected B.  to  deliver  the  iron  to  C.  B.  accordingly  transferred  the  iron,  in  his 
books,  to  C,  and  informed  him  by  letter,  that  he  held  the  iron  transferred  by 
•  A.  at  C.'s  disposal.    Afterwards  D.  demanded  the  iron  of  B.,  stating  that  it  was 
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in  At  poMMiion  of  A.  m  agmt  fw  him,  ftnd  that  A.  had  no  power  to  deal  with 
h  aa  ho  had  done.  B.,  in  oooaeqneoce  of  C.  and  D.  having  brought  actions  of  trover 
againat  him  for  the  iron,  filed  a  bill  of  interpleader  against  them :  Held,  that  as 
the  letter  had  given  a  right  against  B.,  independent  of  his  character  as  depositaiy, 
it  waa  no  case  of  interpleader.— Craios^y  ▼.  Thornton,  Sim.  391. 

2.  Where  the  depositary  of  a  fund  has  a  personal  interest  in  contesting  a  question 
rektiog  to  part  of  the  fund  with  one  of  the  claimants  of  it,  he  cannot  properly  file 
a  bill  of  interpleader  respecting  it. — Moart  ▼.  Ush&r,  Sim.  385. 

3.  The  Common  Injunction  stays  proceedings  at  law  till  answer  or  further  order : 
the  injunction  in  an  interpleading  suit  stays  them  till  further  order. — Moore  ▼. 
Uiher,  Sim.  388. 

4«  Where  the  plaintiff  in  an  interpleading  suit  first  obtained  tlie  Common  Injunc- 
tion, and  then  moved  to  extend  it  to  stay  trial,  the  motion  was  refused.— Moore 
V.  Uthor,  Sim.  383. 

LEGACY. 

1.  Where  the  interest  of  a  legacy  is  directed  to  be  accumulated  beyond  the  legal 
period,  the  interest  and  accumulations,  after  that  period  and  until  the  time  of 
payment,  form  part  of  the  capital  of  the  residue. — Crawley  v.  Crawley,  Sim.  427. 

4.  A  suit  to  make  an  executor  account  for  a  sum  of  money  which  had  been  be- 
queathed to  him  by  bis  testator  upon  certain  trusts,  and  which  had  been  severed 
by  the  executor  from  the  testator's  personal  estate,  and  the  interest  of  which  had 
for  a  time  been  applied  upon  the  trusts  of  the  will,  is  not  a  suit  to  recover  a  le- 
gacy, within  the  meaning  of  the  Limitation  Act,  3  &  4  Will.  4,  c.  27. — ?hUxp$  v. 
Munningi,  M.  &  C.  309. 

LORD  OF  MANOR. 

Where  the  lord  of  a  manor,  who  daima  against  the  tenants  the  right  of  property  in 
the  mines  within  the  manor,  has  stood  by  for  a  long  period,  and  has  allowed  the 
tenants,  without  objection,  to  work  the  mines  and  expend  large  sums  of  money 
upon  their  mining  operations,  the  Court  will  not  assist  him  by  making  a  decree  for 
an  injunction  or  account  against  the  tenants,  but  will  leave  him  to  his  legal  re- 
medy against  the  tenants.— Parrots  v.  Palmer ,  M.  &  K.  532. 

LUNACV. 

An  order  was  made  to  restrain  an  action  brought  by  an  auctioneer  against  the  soli- 
citor in  a  lunacy,  for  the  amount  of  his  bill,  for  appraising  and  selling  property  be- 
longing to  the  lunatic,  such  sale  having  been  made  under  the  authority  of  the 
Court,  and  the  auctioneer  having  acted  on  the  instructions  of  the  solicitor,  and 
with  the  sanction  of  the  Master,  before  whom  he  had  at  first  carried  in  his  claim ; 
and  a  reference  was  directed  for  the  purpose  of  ascertaining  what  would  be  a  pro- 
per sum  to  be  allowed  him  on  that  account. — In  the  nuttter  of  Weaver,  M.  &  C. 
441. 

MAINTENANCE. 

Where  A.  provided  a  fund  for  defraying  the  expenses  of  obuining  an  act  of  parlia- 
ment to  dissolve  the  marriage  of  C.  and  his  wife,  who  was  A.'s  illegitimate 
daughter :  field,  that  this  was  not  illegal.— ilfoore  v.  Uther,  Sim.  384. 

MARRIAGE  PORTION. 

W.  L.  bequeathed  6000^  to  the  daughter  of  his  brother  J.  L.  charged  on  his  real 
esutes,  and  authorized  the  interest  thereon  to  be  raised  for  her  maintenance,  if 
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J.  L.  should  80  direct;  and  he  devised  his  real  estates  so  charged  to  J.  L.  in  fee. 
J.  L.  bequeathed  10,0002.  in  trust  for  hb  daughter  for  life,  and  after  her  death,  in 
trust  for  her  children,  and  declared  that  that  sum  should  be  in  addition  to  the 
sum  to  which  she  was  entitled  uuder  W.  L.'s  will.  The  daughter  afterwards 
.  married.  Her  father  advanced  to  her  husband  15,0002.  as  her  marriage  portion ; 
and,  by  the  settlement,  pin-money  and  a  jointure  for  the  wife,  and  portions  for 
the  younger  children  of  the  marriage,  were  provided  out  of  the  husband 'a  pro- 
perty, and  the  15,000/.  was  declared  to  be  in  satisfaction  of  the  sums  to  which 
the  wife  was  entitled  under  W.  L.'s  will.  The  father  died  in  1794;  no  demand 
was  made  for  the  10,000/.  until  1826.  Held,  tliat  the  10,000/.  legacy  was 
satisfied  by  the  marriage  portion,  the  daughter  being  assumed  to  have  known  the 
contents  of  her  father's  will  soon  after  his  death. — Earl  of  Durham  v.  Warton, 
C.  &c  F.  146. 

MORTGAGE. 

1.  Where  a  first  mortgagee  filed  a  bill  against  the  mortgagor  and  subsequent  mort- 
gagees for  a  foreclosure,  but  at  the  hearing  he  consented  to  a  sale ;  and  the  pro- 
ceeds were  insufficient  to  pay  the  plaintiff  his  principal  and  interest,  the  Court 
refused  to  give  the  defendants  their  costs,  and  directed  the  whole  fund  to  be 
transferred  to  the  plaintiff.  (Belchier  v.  Renforth,  1  Eden,  523.)  Uppertan  v. 
Harrison,  Sim,  444. 

2.  Where  the  time  fixed,  by  the  decree  in  a  foreclosure  suit  for  payment  of  prin- 
cipal, interest  and  costs,  is  enlargedTthe  Court  will  direct  subsequent  interest  to 
be  computed  on  the  aggregate  sum  found  due  for  principal,  interest  and  costs. 
(Neale  v.  Attorney  <3«neral,  Mos.  246.) — Bruere  v.  Wharton,  Sim.  483. 

3.  A  mortgage  was  made  of  the  manor  and  lands  of  S.  and  other  valuable  estates, 
to  secure  a  debt  of  80,000/.  and  interest  The  mortgagordied  intestate,  leaving 
the  debt  wholly  unpaid ;  and  his  heir  being  pressed  to  pay  off  30,000/.,  part  of 
the  80,000/.,  procured  a  person  to  advance  the  sum  required,  and  the  original 
mortgagee  joined  with  the  heir  of  the  mortgagor  in  a  deed  conveying  the  manor 
and  lands  of  S.  to  the  person  making  the  advance,  subject  to  the  proviso  for  re- 
demption at  the  end  of  five  years,  the  equity  of  redemption  being  diflferent  from 
the  prior  equity,  of  redemption,  and  the  interest  reserved  being  5  per  cent,  instead 
of  4|  per  cent,  which  was  reserved  in  the  original  mortgage :  Held,  that  this  was 
in  efiect  a  new  mortgage  by  the  heir,  and  the  30,000/.  was  thereby  constituted 
his  personal  debt.    Barham  v.  Earl  of  Thanet,  M.  &  K.  607. 

MORTMAIN.  ^ 

A  bequest  of  money  to  a  charitable  institution,  **  towards  building  alms-houses  to 
the  said  institution,"  is  primd  facie  a  bequest  for  buying  land  and  baildiog  upon 
it,  and,  consequently,' void  under  the  SUtute  of  Mortmain.  But  matter  dehors 
the  will  may  be  looked  at  for  the  purpose  of  placing  the  ^ourt  in  the  situation  of 
the  testator,  in  order  to  determine  whether  the  testator  contemplated  building 
upon  land  already  in  mortmain  or  to  be  acquired  by  other  means  than  by  the  ap- 
plication of  the  legacy.  (Attorney  General  v.  Parsons,  8  Ves.  191.)— Gifc/et* 
v.Hofcwn,  M.ficK.617.  ^ 

NE  EXEAT  REGNO. 

The  defendant  had  been'taken  under  a  ne  exeat  regno,  which  was  afterwards  ordered 
to  be  discharged.  After  the  order  was  made,  but  before  the  defendant  was  set  at 
liberty,  the  plaintiff  arrested  him  by  common  law  process  for  the  same  cause  of  suit; 
VOL.  XVIII.  E  E 
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Held,  that  he  htil  no  jurisdicfion  to  discharge  the  defendant  from  arrest  Walker 
V.  Christian,  Sim.  367. 

NEW  TRIAL. 

1.  In  cases  in  whichj  but  for  tlie  existence  of  a  trust,  the  title  to  real  property  would 
be  to  be  tried  at  law,  and  a  party  would  consequently  have  repeated  opportunities 
of  trying  it,  the  Couit  of  Chancery  is  unwilling  to  bind  the  rights  of  the  parties 
by  a  single  trial,  especially  when  it  appears  likely  that  more  light  will  be  thrown 
upon  the  subject  by  another  triaL  (Mudd  y.  Sukermore,  Rolls,  1835.) — Locke 
y.  Coleman,  2  M.  &  C.  42. 

2.  A  second  trial  of  an  isine  with  respect  to  a  copyhold  custom,  was  directed  in  a 
case,  in  which  the  resnlt  of  the  first  trial  would  have  gone  far  to  establidi,  within 
an  extensive  district,  a  rule  of  inheritance,  of  which  no  distinct  praoed^  had 
been  given  in  evidence.  (Baker  v.  Hart,  3  Atk.542;  £dwin  v.  Thomas,  2  Vern. 
75.)— Locfte  V.  Coleman,  2  M.  &  C.  42. 

NOTICE. 

).  Under  an  agreement  of  exchange  between  A.,  who  held  lands  under  a  college 
lease,  and  B.,  the  owner  of  an  adjoining  estate*  B.  occupied  part  of  the  college 
lands,  and  A.  had  occupied,  along  with  the  residue  of  the  leasehold,  part  of 
B.'s  estate,  A.  having  become  bankrupt,  the  college  leasehold  was  sold,  and 
was  described  in  the  particulars  of  sale  as  "late  the  residence  of  A:"  Held, 
that  the  purchaser  was  not  to  be  conadered  as  having  noticed  the  agreement  of 
exchange,  and  that  he  had  a  right  to  recover  the  part  of  the  leasehold  in  B.'s  oc- 
cupation.—Mi/e*  V.  Langleif,  2  R.  &  M.  626. 

2.  A.  by  deed  assigned  a  fund  in  Court  to  B.,  in  trust  to  apply  the  same  in  pay- 

•  meat  of  money  then  due  from  A.  to  B.,  and  in  further  payment  of  all  the  sums 
of  money  which  B.  might  advance  to  A.,  and  subject  thereto,  in  trust  for  A.  A. 
died  indebted  to  B.  in  3000/.  due  at  the  date  of  the  assignment,  and  also  largely 
indebted  to  the  Crown.  A.  was  further  indebted  to  .a  banking  firm,  of  which  B. 
was  a  partner,  in  a  sum  which  was  treated  by  the  partnership  as  a  bad  debt ;  and 
in  respect  of  which  B.'s  share  of  the  loss  amounted  to  391 4/.  And  a  further 
sum  of  2313/.  was  paid,  after  the  death  of  B.,  by  his  executor,  to  the  Crown, 
upon  process  being  issued  against  the  estate  of  B.,  who  had  been  surety  to  the 
Crown  for  A. 

The  Crown  claimed  priority  as  to  the  whole  fund  in  Court,  insisting  that  the 
property  comprised  in  the  deed  consisted  of  choses  in  action,  and  that  no  notice 
had  been  given  to  the  trustees  of  the  fund  :  Held,  that  the  estate  of  B«  was  en- 
titled to  the  benefii  of  the  deed  in  respect  of  the  aum  due  at  the  date  of  it,  and  the 
sum  paid  by  A.'s  executor,  but  not  to  the  sum  representing  B.'s  share  of  the  less 
in  the  partnership  transacdon.~F0<ter  v.  Hargreaues,  1  Keen,  281. 

3«  A  party  claiming  to^e  a  pvEchaser  for  a  valoalilc  coosideimtion  without  notice, 
under  a  marriage  contnot,  must  show  that  he  had  no  notice  at  the  time  of 
the  settlement ;  proof  that  he  bad  no  notice  at  tbie  time  of  the  articles  is  not  suffi* 
eient.— Davte<  v.  Thomas,  2  Y.  &  Col.  234« 

4.  An  estate  was  devised  to  trustees,  upon  trust  by  sale  or  mortgage,  to  discharge 
a  specific  debt,  and  to  apply  the  residue  for  the  benefit  of  the  testator's  children. 
A.  purchased  the  estate  of  the  surviving  trustee  (who  was  A.'s  father),  but  left 
the  purchase-money  (except  what  was  required  to^  satisfy  the  debt),  unpaid, 
giving  his  bond  as  a  collateral  security  for  the  payment  of  iL  Between  the  time 
of  the  contract  and  the  actual  conveyance  of  the  premises,  A*  entered  into  mar- 
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riage  articles,  whereby  he  covenanted  to  settle  the  prenuses  upon  bis  intended 
wife  and  her  issue.  After  A.'s  marriage,  and  the  execution  of  the  conveyance,  a 
settlement  was  made  in  pursuance  of  the  articles.  The  settlement  recited  Che 
conveyance,  and  the  conveyance  referred  to  the  will :  Held,  that  the  settlement 
conveyed  notice  of  the  will,  and  that  such  notice  was  binding  on  the  wife  and 
children  of  A.,  although  the  articles  were  silent  as  to  the  will ;  and  conse- 
quently that  the  testator's  children  were  entitled,  as  against  the  children  of  A.,  to 
a  lien  on  the  estates  to  the  amount  of  the  purchase-money  left  unpaid. — Davies  v, 
Thomas,  2  Y.  5c  Col.  234. 

5.  The  Bank  st&nds  io  lelation  to  stock  as  a  depository  of  geods  in  felation  to  tho 
goods.  The  Bank,  tbe^efoie,  can  only  be  made  responsible  for  a  transfisr  of  stock 
after  distinct  notice  given  to  them  of  an  existing  claim  upon  the  stoek*-"H«m- 
berUoHB  v,  Cham,  2  Y.  &  Col.  209. 

6.  A*  deposited  eeifain  iron  with  B.  and  Co.,  who  wen  wharfingers,  and  afterwards 
d&iected  them  to  deliver  it  to  C.  C.  applied  to  B.  and  Co.  to  know  the  particu- 
lars of  the  iron  held  by  them  on  his  account ;  and  B.  and  Co.  then  wrote  a  letter 
to  C,  saying  that,  in  compliance  with  his  request,  they  annexed  a  note  of  the 
landing  weights  of  the  iron  transferred  into  his  name  by  A„  and  now  held  by 
them  (B.  and  Co.>  at  his  (C.'s)  disposal.  B.  and  Co.  snhseqoendy  received  no- 
tice from  D.  that  ihe  iron  belonged  to  him,  and  that  it  had  been  deposited  with 

A.  as  an  agent  for  sale,  and  that  he  had  without  authority  pledged  it  to  C. 

B.  and  Co.  then  filed  a  bill  of  interpleader  against  C.  and  P. :  Held,  on  de- 
murrer, (affirming  the  decision  of  the  Court  below,)  that  after  B«  &  Co.'s  letter 
to  C„  they  could  not  maintain  a  bill  of  interpleader  against  him.  (Cooper 
V.  De  Tastet,  1  Tamlyn,  177 ;  Mason  v.  Hamilton,  5  Sin),  l9.)^Crawshaff  v. 
Thornton,  2  M.  &L  C*  1. 

7.  M.0,  by  deeds  executed  in  1B12,  conveyed  lands  to  trustees  in  fee,  upon  trust,  to 
raise  money  by  sale  or  mortgage  to  pay  off  the  debts  of  B.,  and  to  pay  the  surplus 
of  monies  raised  in  M.'s  lifetime  to  him,  and  of  monies  raised  after  his  death  to 
B.,  and  to  stand  seised  of  the  estates  unsold  in  trust  for  M.,  during  his  life,  and 
after  his  decease  in  trust  for  B.  in  fee.  By  deeds  executed  in  1813,  B.  granted 
annuities  to  the  appellants,  and  by  deeds  of  the  same  date,  and  to  secure  the  an- 
nuities, gave  powers  of  distress  and  entry  upon  the  lands  comprised  in  the  deeds 
of  1812,  and  demised  the  lands  to  trustees  for  a  term.  The  annuities  were  also 
further  secured  by  warrants  of  attorney,  and  judgments  thereooi  and  memorials  of 
them  were  enrolled. 

By  deeds  executed  in  1814,  B.  conveyed  to  the  respondent  all  the  monies  and 
premises  to  which  be  wes  entitled  under  the  deeds  of  1812,  to  secure  the  replacing 
of  20,000^.  Navy  5  per  ceixts.  lent  to  B.  by  the  respondents.  M.  died  in  1817. 
Part  of  the  lands  were  sold  in  the  lifetime  of  M. ;  the  residue  were  sold  after  his 
death,  and  a  surplus  remained  after  the  execution  of  the  trusts.  In  1819  the 
respondent  gave  notice  of  his  incumbrance  to  the  surviving  trustee.  Upon  a  suit 
in  equity  it  was  decreed,  that  by  the  effect  of  the  notice  the  respondent  had  gained 
a  priority  of  charge  upon  the  fund. — Foster  v.  Cockerfill,  9  Bli.N.S.  132* 

OCCUPATION  RENT. 

The  Couit  vnll  not,  by  an  interlocutory  drder  before  the  hearing,  charge  a  party 
who  IS  in  possession  of  an  estate,  and  who  has  been  ordered  to  pay  an  occupa- 
tion rent  to  the  receiver,  with  the  amount  of  such  rent  for  any  period  antecedent 

.  to  ^e  date  of  the  order  for  fixing  the  rent  and  appointing  the  receiver.— X/oyd  v. 
Mason,  M.  &  C.  487. 

E  S^ 
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OPENING  BIDDINGS. 

The  biddings  were  opened  on  an  advance  of  500/.  upon  15,500/.,  under  the  circum- 

ttances.    (See  Lawrence  v.  Halladay,  6  Sim.  296.)  ^Cochrane  y.  Coehranet  i 

R.  &  M.  684. 

PARLIAMENT. 

Privilege  of  parliament  is  no  protection  against  an  attachment  for  any  contempt 
a  criminal  kind.— TTeZ/nJey  v.  Duke  of  Beaufort,  2  W,  &  M.  639. 

PARTIES. 

1.  To  a  bill  which  seeks  an  account  of  the  assets  of  an  intestate,  who  died  in  India, 
possessed  by  a  peisonal  representative  there,  a  personal  representative  of  the  in- 
testate constituted  in  England  is  a  necessary  party,  although  it  does  not  appear 
that  the  intestate,  at  the  time  of  her  death,  had  any  assets  in  England.  And  it 
is  not  sufficient,  in  order  to  avoid  a  demurrer  for  want  of  jMurties  in  such  a  case, 
that  the  personal  representative  constituted  in  India,  who  is  out  of  the  jurisdic- 
tion, is  made  a  party,  and  that  process  is  prayed  against  her  when  within  the 
jurisdiction ;  although  the  bill  alleges,  that  the  Indian  Court  was  the  proper 
Court  for  granting  administration,  and  that  the  administratrix  constituted  by  it 
is  the  sole  legal  personal  representative  of  the  intestate. — TyUr  v.  Bell,  3  M. 
&  C.  89. 

2.  Although  it  is  much  of  course  to  give  leave  to  amend  when  a  demuner  for  want 
of  parties  is  allowed ;  yet,  if  the  Court  sees  thatlhe  frame  of  the^bill,  as  it  then 
stands,  is  not  such  as  entitles  the  plaintiff  to  relief  as  against  the  demurring 
party,  leave  to  amend  will  be  refused.  (Lowe  v.  Fairlie,  2  Mad.  101.)— Ty/^r  v. 
Bell,  2  M.  &  C.  89. 

3.  A  party  who  files  his  bill  to  obtain  the  benefit  of  an  interest  accruing  by  in- 
testacy, must  not  only  make  the  personal  representative  of  the  intestate  a  party 
to  the  suit,  but  must  charge  that  in  point  of  fact  there  was  a  surplus  of  the 
intestate>  estate  after  payment  of  all  debts  and  incumbrances.-— iSf^pAcni  v.Frott, 
2  Y.  &  Col.  297. 

4.  Qtuere,  how  for  parties,  claiming  in  different  interests,  can  join  in  a  bill  of  revivor  - 
and  supplement l--5m?tfc  v.  Smith,  2  Y.  &  Col.  353. 

5.  Under  the  stat.  59  G.  3,  c.  12,  lands  belonging  to  the  parish  are  vested  in  the 
churchwardens  and  overseers  of  the  parish,  as  a  corporation.  Therefore,  where 
feoffees  to  charitable  uses  were  empowered  to  sell  and  convey  their  lands  to  the 
commissioners  under  an  improvement  act :  Held,  that  the  petition  for  the  invest- 
ment of  the  purchase-money  should  be  presented  in  the  names  of  the  chureh- 

•  wardens  and  overseers  of  the  parish  in  which  the  charity  was  established.— Eip. 
Annesley,  2  Y.  &  Col.  350. 

6.  A  person  entitled  to  a  share  of  a  sum  of  money,  which  is  due  as  a  debt  from  a 
testator,  cannot  maintain  a  bill  for  his  own  share,  unless  he  sues  on  behalf  of 
himself  and  all  other  parties  interested  in  the  debt,  or  makes  those  other  persons 
parties" to  the  smU-^ Alexander  v.  Mullim,  2  R.^  M.  568. 

7.  The  bill  of  the  husband  and  wife,  where  it  seeks  relief  in  favour  of  the  husband,^ 
to  the  prejudice  of  the  wife's  interest,  is  considered  by  the  Court  as  the  bill  of  the 
husband  alone.  In  such  a  case  the  proper  course  is  to  make  the  wife  a  defend- 
ant. If  there  were  no  deed,  and  it  was  simply  the  case  of  a  wife  consenting  that 
the  husband  should  receive  money  which  was  given  to  her,  then  the  wife's  con- 
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sent  ia  Court  would  be  sufficient  without  altering  the  form  of  the  pleadings. — 
Hanrott  v.  Cadwallader,  2  R.  &  M.  545. 
8.  Where  a  party  is  made  a  co-plaintiif,  having  no  interest  in  one  of  the  objects 
sought  by  his  co-plaintiff,  and  the  bill  is  sustainable  only  in  respect  of  thai  object, 
it  must  be  dismissed. — Denton  v.  Davy,  1  Moore  P.  C.  15. 

PARTNERS  AND  PARTNERSHIP. 

1.  The  creditor  of  a  partnership,  in  which  one  of  the  partners  dies,  and  the  survi- 
ving partner  afterwards  becomes  bankrupt,  has  a  right  to  resort  to  the  assets  of  the 
deceased  partner  for  payment,  without  regard  to  the  state  of  the  account  as 
between  such  deceased  paitner  and  the  surviving  partners.  (Sumner  v.  Powell, 
2  Mer.  30 ;  Wilkinson  v.  Henderson,  1  M.  &  K.  58S.)— D«t»ytie«  v.  Noble,  2 
R.  &  M.  495. 

2.  Declaration,  that  real  estate,  held  for  partnership  purposes,  is  in  the  nature  of 
personal  estate. — Mq^  v.  KearsUy,  2  Y.  &  Col.  139. 

3.  Where  one  of  two  executors  was  a  partner  with  the  testator,  the  residuary 
legatees  may  sustain  a  bill  for  an  account  of  the  partnership  transactions  against 
the  executor,  though  collusion  between  them  is  neither  charged  nor  proved. — 
Cropper  v.  Knapman,  2  Y.  &  Col.  338. 

4.  A.  and  B.  carried  on  the  business  as  pencil  makers,  under  the  firm  of  A.  and  L. 
A  died,  and  B.  carried  on  the  business  under  the  firm  of  B.  &  Co.,  successors  to 
A.  and  L.  A.'s  executor,  having  commenced  the  same  business,  under  the  firm 
of  A.  and  L.,  an  injunction  was  granted  restraining  him  from  using  that  style, 
until  the  right  should  have  been  tried  at  law.-"  Lewis  v.  Langdon,  Sim.  421. 

PERFORMANCE. 

1.  Where  a  tenant  for  life  sells  part  of  the  settled  estate  under  the  authority  of  an 
act  of  parliament,  which  directs  him  to  lay  out  the  consideration-money  in  the 
pwchase  of  other  lands,  and  to  settle  them  to  the  same  uses,  and  he  afterwards 
purchases  lands  in  fee-simple  to  nearly  the  amount,  but  dies  without  having 
settled  them  accordingly,  leaving  them  to  descend  upon  his  heir  at  law,  who  was 
also  the  first  tenant  in  tail  in  remainder  under  the  settlement,  a  Court  of  Equity 
vrill  intend  that  the  purchase  was  made  in  performance  of  the  obligation  imposed 
by  the  act,  and  will  not  permit  the  remainder-man  to  recover  the  value  of  the 
lands  sold  against  the  personal  estate  of  the  tenant  for  life.  (Lechmere  v.  Lech- 
mere,  3  P.  W.  211.)— rt<66s  V.  Broadwood,  2  R.  &  M.  487. 

2.  The  testator,  upon  the  marriage  of  his  daughter  C.  covenanted  to  make  her  fortune 
equal  to  that  of  any  one  of  his  other  five  daughters  and  their  issue;  but  the 
fortunes  bequeathed  to  these  five  daughters  were  limited  to  them  for  life  only, 
with  remainder  to  their  issue ;  and  in  case  any  one  of  the  five  should  die  without 
leaving  issue,  her  share  was  to  go  to  the  others  of  the  four  daughters  and  their 
issue,  in  the  same  manner  as  their  original  shares.  One  of  the  five  died  without 
issue  :  Held,  the  provision  for  C.  being  given  to  her  absolutely,  she  thereby  takes 
an  equivalent  in  value  to  the  contingent  interests  which  the  five  daughters  took 
in  each  other's  share,  and  she  is  therefore  not  entitled  to  claim  any  further  pro- 
vision in  respect  of  the  benefit  derived  by  the  four  daughters  from  the  share  of  the 
fifth  daughter,  who  died  without  issue,— C/egg  v.  Clegg,  2  R.  &  M.  570. 

PERSONAL  ESTATE  AND  PROPERTY. 

1.  Declaration,  that  real  estate,  held  for  partnership  purposes,  is  in  the  nature  of 
personal  estate.— Morris  v.  Kearsley,  2  Y,  &  Col.  139. 
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2.  The  ihare*  in  the  Chelsea  Waterworks  Company  are  personal  property,  and  will 
thefcfore  pass  by  a  will  not  executed  according  to  the  provisions  of  the  Statute  of 
'PmndB^Bligh  v.  Brent,  2  Y.  &  Col.  268. 

3.  Real  property  held  for  the  purposes  of  a  trading  company,  is,  in  equity,  to  be 
deemed  in  the  natuie  of  personal  estate,  aUhongfa  the  company  is  a  corporation, 
and  the  shares  are  assignable,  and  one  sharekolder  is  not  answerable  for  the  acts 
of  another,  in  relation  to  the  partnership  concern.— S«  C. 

4.  The  general  personal  estate  of  a  testator  is  liable  to  all  costs  oecasioned  by  his 
mistake,  or  rendeied  necessary  for  the  purpose  of  taking  the  opimoe  of  the  Court 
on  the  coiBStrwction  of  his  will,  though  some  of  those  costs  may  have  been  in- 
clined in  proceedings  affecting  the  real  estate  only,  the  rasttlt  of  which  was  to 
benefit  a  devisee  of  the  real  estate.— JRepiej/  v.  Moytey,  I  Keen,  678. 

PEJITIONS,  BY  WHOM, 

Under  the  statute  59  Geo.  3,  c.  12,  lands  bdonging  to  the  parish  are  vested  in  the 
churchwardens  aitd  overseers  of  the  parish,  as  a  corporation.  Therefore  where 
feoffees  to  charitable  uses  were  empowered  to  sell  and  conyey  their  lands  to  the 
commissioners  under  an  Improvement  Act,  Held,  that  the  petition  for  investiog 
of  the  purchase-money  should  be  presented  in  the  names  of  the  churchwardens 
and  overseers  in  which  the  charity  was  established. — Exp,  Atmesley,  2  Y.  &  Col. 
360. 

PIN  MONEY. 

A  wife  cannot  recover  more  than  a  year's  arrear  of  pin  money,  after  long  acquies- 
cence in  the  rec^pt  of  it  by  her  husband,  notwithstanding  claims  made  by  the 
wife  during  the  husband's  lifetime,  and  a  promise  made  by  the  husband  that  she 
should  have  an  equivalent,  such  promise  not  amounting,  under  the  cincwnstances, 
to  an  undertakiug  to  pay  the  arrear. — Thrwpp  v.  Uarmant  M.  &  K.  513. 

PLEADING. 

Where  a  bill  stated  that  A.,  the  plamtiff 's  cousin,  died  intestate,  and  wttliont  issue, 
leaving  the  plaintiff,  and  B«,  a  defendant,  his  co«heirs ;  that  C,  the  other  de- 
fendant, bad  entered  into  posseseion  of  A.'s  estates  under  an  alleged  will ;  that 
plaintiff  and  B.  had  brought  an  ejectment  against  C*  on  their  joint  and  several 
demises ;  that  there  were  outstanding  terms  which  C.  threatened  to  set  up,  and 
which  would  defeat  the  ejectment,  and  that  B.  reused  to  join  in  the  suit, 
and  prayed  for  a  discovery  and  production  of  deeds,  and  to  restrain  the  setting 
up  of  the  terms :  Held,  that  the  title  as  here  was  not  sulficiently  stated. — Baker 
v.  Harwood,  Sim.  373. 

2.  Where  devisees  and  legatees  filed  a  bill  against  the  trustees  and  executors  of  the 
will  of  a  mortgagee  in  pessessiea  of  part  of  certain  estates,  alleging  that  the  trus- 
tees and  executors,  colluding  with  the  mortgagee,  refused  to  make  him  account 
tot  the  rents  which  be  had  r«c«ived,  or  to  racteem  the  mortgage ;  and  praying  for 
an  account  of  the  testator's  assets,  and  that  tlie  mortgage  might  be  redeemed.  A 
demurrer  for  multifariousness  was  allowed. — Pearse  v.  Hetvitt,  Sire.  471. 

POWER. 

1.  A  real  estate  was  settled  to  the  use  of  a  father  for  life,  with  remainder  to  the 
use  of  all  and  every  or  such  one  or  more  of  his  children,  for  such  estate  and  es- 
tates, and  in  such  parts,  shares  and  proportions,  and  with  such  limitations  over, 
and  charged  with  such  annual  or  gross  sums,  such  limitations  over  and  charges 
to  be  to  or  for  the  benfiet  of  the  same  children,  some  or  one  of  them,  and  in  ^ch 
manner  and  form  as  the  father  should  appoint.    The  father  afterwards  appointed 
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tbeestaCe  to  trustees  and  their  heirs,  upon  trust  to  pay  the  rents  and  profits 
thereof  to  his  daughter,  who  was  a  married  woman,  for  her  sole  and  separate  nse 
during  the  life  of  her  husband,  without  power  of  anticipation  :  Held,  that  the 
appointment  to  the  trustees  was  a  good  execution  of  the  power.  (Alexander  v. 
Alexander,  2  Ves.  sen.  640 ;  Pilt  y.  Jackson,  2  Bro.  C.  C.  51 ;  Long  v.  Long, 
6  Ves.  446.)— I^*rnto»  v.  Bright,  2  M.  &  C.  230. 

2.  Testator  devised  a  mixed  fund  of  real  and  personal  property  to  a  trustee,  upon 
trust  to  pay  the  rents,  issues  and  profits,  to  certain  persons,  (amongst  whom  was 
his  daughter  M.,)  for  their  respective  lives,  and  subject  to  those  trusts  he  gave 
M.  power  to  appoint  by  will  the  whole  property.  M.  married,  and  by  a  will 
executed  in  pursuance  of  the  power,  devised  the  whole  fund  to  a  trustee,  upon 
trust  to  permit  her  husband  to  receive  and  take  the  rents,  issues  and  profits,  for 
his  life,  subject  as  thereinafter  mentioned  ^  and  in  case  she  should  leave  any  issue 
of  the  marriage,  son  or  daughter,  living  at  her  decease,  she  charged  the  estate 
with  40002.  for  the  benefit  of  that  son  or  daughter ;  and  after  the  decease  of  her 
husband,  she  devised  the  whole  fund  to  such  son  or  daughter,  absolutely  \  she 
then  proceeded  as  follows : — •*  And  in  case  there  shall  be  no  issue  of  my  mar- 
riage living  at  my  decease,  then  I  give,  devise  and  bequeath,  to  my  said  dear 
husband,  all  and  singular  my  said  estates  and  effects,  to  hold  to  him,  his  heirs, 
executors,  &c. ;  subject^  nevertheless,  and  chargeable  with  the  payment  of  100/. 
to  each  of  hJB  sisters.  A.,  B.,  C.  and  D.  Also  I  give  and  bequeath  to  £.  the 
sum  of  2002.,  to  be  paid  to  her  within  twelve  calendar  months  next  after  my  de- 
cease :  Held,  that  E.'s  legacy  was  a  charge  upon  the  real  estate,  over  which  M.  . 
exercised  b^  power  of  appointment. — Nytten  v.  Gretton,  2  Y.&c  Col.  222. 

3.  A,  having  a  life  interest  in  premises  vested  in  trustees,  who  had  a  power  of 
leasing,  agreed  to  grant  a  lease  for  twenty-one  years  to  B.  The  trustees  refused 
to  grant  a  lease  to  B.  on  the  ground  that  he  was  in  insolvent  circumstances,  and 
that  the  grant  of  such  lease  would  be  a  breach  of  trust  against  their  cestui  que 
trusts. 

The  Court  being  of  opinion  that  B.  was  entitled  to  specific  performance,  and 
that  the  trustees  had  given  A.  some  authority  to  act,  ordered  the  trustees  to  exe« 
cute  a  lease  to  B.  to  the  extent  of  A.'s  interest.— Nco/c  v.  Mackenzie,  1  Keen, 
474. 

4.  Semble,  that  churchwardens  and  overseers,  having  no  corporate  seal,  have  no 
power  to  execute  a  power  of  attorney,  authorizing  a  party  to  continue  to  receive 
the  dividends  of  stock,  notwithstanding  fluctuations  in  the  number  and  identity 
of  the  members  of  the  corporation. — Exj).  Annesley,  2  Y.  &  Col.  350. 

6.  A  general  gift  to  operate  as  an  execution  of  a  power,  must  either  refer  to  the 
power,  or  to  the  subject  of  it ;  and  a  reference  to  part  of  the  subject,  or  to  some 
of  many  subjects  of  the  power,  will  not  be  sufficient  to  make  a  will  operate  as  an 
execution  of  the  power,  where  there  is  no  other  indication  of  an  intention  to  exe- 
cute lU—Hughes  v.  rwrner,  M.  &  K.  666. 

PRACTICE. 

1.  The  four-day  order,  if  obtained  before  the  filing  of  the  certificate  that  the  de- 
fendant has  made  default  in  putting  his  examination,  is  irregular.— jfrisfrj/  v. 
Stafford,  Sim.  365. 

2.  An  order  for  referring  an  answer  for  insufiiciency,  must  be  served  as  well  as 
obtained  before  the  expiration  of  the  six  days  allowed  by  the  5th  of  Lord  Lynd- 
hurst*8  Orders. — Peace  v.  Hodgson,  Sim.  347. 
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3.  Where  a  subpoena  has  been  served  upon  a  defendant,  resident  abroad,  and  au 
appearance  has  been  entered  for  him,  under  the  4  &  5  Will.  A,  c.  82,  the  plain- 
tiff may  proceed  to  take  the  bill  jtro  confeuo  against  him  for  want  of  an  answer, 
in  the  same  manner  as  if  the  subpoena  had  b^n  served  within  the  jurisdiction  of 
the  Court. — Godson  v.  Cook,  Sim.  519.  «    ■ 

4.  The  defendant,  before  replication,  served  a  notice  of  motion  to  dismiss.  On 
the  next  day  plaintiff  replied,  and  the  motion  was  not  made,  and,  consequently, 
plaintiff  did  not  undertake  to  speed.  No  subpoena  to  rejoin  was  served,  and  the 
defendant  again  moved  to  dismiss :  Held,  that  neither  the  16th  nor  17th  order 
applied,  but  that  the  case  was  to  be  governed  by  the  old  practice. — Earl  Ferrers 
V.  Shirley,  Sim.  484. 

5.  Persons  not  parties  to  a  cause,  but  who  have  obtained  leave  to  attend  the  pro- 
ceedings in  the  Master's  Office,  if  they  wish  to  except  to  his  report,  must  present 
a  petition,  stating  tlieir  objections,  and  praying  leave  to  except. — Taylor  v. 
D'^vHle,  Sim.  446. 

6.  Where  a  defendant  demurred  to  the  bill  within  the  twelve  days  allowed  by 
Lord  Brougham's  Orders,  but  after  plaintiff  bad  obtained  the  common  injunction, 
it  was  held  to  be  regular. — Poole  v.  Marsh,  Sim.  621. 

7.  H.  M.,  who  died  in  December,  1816,  devised  a  term  in  his  lands  at  W.  in  trust 
to  pay  his  debts,  and  the  legacies  and  annuities  given  by  his  will.  He  thereby 
gave  to  his  mother  the  sum  of  600^  and  an  annuity  of  200/.,  in  addition  to  her 
jointure  of  800/.,  charged  upon  the  lands  'devised.  He  also  gave  to  his  sister 
A.  M.  an  annuity  of  400/.,  upon  condition  that  she  released  his  estates  from  any 
claim  she  might  have  thereon. 

On  a  bill  filed  in  1816,  to  cai'iy  the  trusts  of  the  will  into  execution,  R.  M.,  by 
her  answer,  claimed  her  jointure  of  800/.  and  a  sum  of  300/.,  with  interest,  charged 
as  upon  the  lands  devised  under  covenant  by  her  marriage  settlement.  She  also 
claimed  the  annuity  of  200/.,  and  the  sum  of  600/.,  with  interest  given  by  the 
will ;  and  all  arrears  of  rent  of  the  lands  devised,  due  at  the  death  of  her  bus- 
band,  the  testator's  father,  which  had  been  received  by  the  testator.  She  further 
claimed  a  proportion  of  the  value  of  the  timber  planted  on  the  lands  devised  by 
her  husband  when  tenant  for  life,  under  the  acts  for  the  encouraging  of  planting 
Ireland ;  and,  finally,  she  claimed  under  the  will  of  her  husband  the  residue  of 
his  personal  estate. 

A.  M.,  by  her  answer,  set  up  various  claims,  as  charges  upon  the  lands  de- 
vised, arising  out  of  the  settlement  made  upon  the  marriage  of  her  father  and 
R.  M.  her  mother,  and  upon  transactions  with  her  father  and  brother,  the 
testator;  among  which  claims  was  an  annuity  of  400/.  under  an  agreement 
alleged  to  have  been  made  by  the  testator  with  the  father,  in  consideration  of  his 
forbearing  to  exercise  in  favour  of  A.  M.  a  power  of  appointment  over  16,000/. 
charged  upon  the  land ;  and  she  submitted  that  the  condition  annexed  by  the 
will  of  H.  M.  to  the  annuity  of  400/.  thereby  given  to  her  was  inequitable,  and 
that  she  ought  not  to  be  put  to  any  election  until  her  rights  against  the  estate  of 
H.  M.  were  ascertained. 

R.  M.died  in  1818,  having  by  will  given  the  residue  of  all  her  property  to  A.M., 
who  was* appointed  executrix,  and  proved  the  will  under  the  decree  made  in  the 
cause  in  1818.  A.  M. carried  in  a  charge,  by  which  she  claimed,  as  representa- 
tive of  R.  M.,  an  apportionment  of  the  annuity  of  800/.  under  settlement,  and  of 
200/.,  and  the  legacy  of  600/.,  under  the  will  of  H.  M, ;  and  in  her  own  right 
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she  claimed  the  arre&rg  of  the  annuity  of  400/.  under  the  will  of  H.  M. ;  and  she 
thereby  offered  to  release  the  estate  of  H.  M.  from  every  other  charge,  claim,  or 
demand  whatsoever,  which  she  might  have  thereon. 
The  Master,  by  his  report,  found  that  A.  M.  was  entitled  as  executrix  of  R.  M., 

.  and  in  her  own  right,  according  to  the  charge;  and  a  decree  was  made  for  sale  of 
the  lands  comprised  in  the  term,  to  satisfy  the  charges.  This  decree  was  made 
in  1831.  A.  M.  died  in  1830,  having  received  all  arrears  of  the  annuities  claimed 
under  the  will  in  her  own  right,  and  as  due  to  R.  M.,  and  also  interest  upon  the 
legacy  of  500/.  given  to  R.  M.  under  the  will  of  H.  M. 

Upon  a  second  suit  against  the  trustees  of  the  inheritance,  representing  that  it 
would  be  more  for  the  bene6t  of  the  parties  interested,  that  the  fee-simple  should 
be  sold  instead  of  the  term,  it  was  accordingly  directed  by  a  decree  which  was 
enrolled  in  1832,  and  proceedings  were  taken  for  the  sale.  In  1834,  a  motion 
was  made  in  both  causes  before  the  Master  of  the  Rolls,  by  M.  M.,  the  adminis- 
trator de  bonis  non  of  R.  M.,  for  leave  to  go  before  the  Master  in  the  first  causej 
-and  prove  the  several  unproved  demands  made  by  and  in  the  answer  of  R.  M., 
but  omitted  in  the  charge  of  A.  M.,  or  to  file  a  supplemental  or  other  bill  to 
establish  such  demand.  This  motion  having,  been  refused,  a  new  motion  was 
made  before  the  Lord  Chancellor  for  leave  to  file  a  supplemental  or  other  bill  to 
establish  the  improved  claims.  This  motion  being  also  refused,  upon  appeal 
to  parliament  a  case  was  made  for  permission  to  carry  in  a  charge  and  prove  the 
claims  in  the  original  suit.  The  appeal  was  dismissed  with  costs. — Monck  v. 
Paget,  Bli.  608. 

8.  A  motion  for  leave  to  examine  witnesses  and  that  publication  might  in  the 
meantime  be  enlarged^  after  publication  had  actually  passed,  was  held  not  to  be 
an  application  coming  within  the  meaning  of  the  3  &  4  W.  4,  c.  94,  s.  13,  and 
it  was  held  that  it  ought  to  be  made  to  the  Court  in  the  first  instance  and  nol  to 
the  Master. — Carr  v.  Appleyard,  M.  &  C.  476. 

PRACTICE  IN  MASTER'S  OFFICE. 

The  3  &  4  W.  4,  c.  94,  s.  13,  giving  jurisdiction  to  Masters  to  hear  and  determine 
all  applications  for  leave  to  amend  bills,  does  not  apply  to  cases  where  the  party 
is  entitled  of  course  to  leave  to  amend,  as  where  leave  is  given  at  the  hearing  to 
amend  by  adding  parties,  or  to  cases  where  it  is  necessary  for  the  Court  to  hear  all 
the  circumstances,  enabling  it  to  determine  'whether  leave  ought  to  be  given  to 
amend  or  not. — JR«es  v.  Edwards,  1  Keen,  465. 

PRESUMPTION. 

1.  A  person  who  endows  a  close  fellowship  in  a  college,  comprising  other  fellow- 
ships of  an  older  foundation,  will  be  presumed  to  be  generally  conusant  of  the 
statutes  and  rules  of  the  college,  and  to  mean  that  his  fellow  shall  be  subject  to 
the  same  provisions  with  respect  to  election  and  admission  as  the  other  fellows, 
except  in  so  far  as  those  provisions  are  controlled  by  the  express  terms  of  the 
endowment.— E.iy.  Inge,  re  Hall,  2  R.  &  M.  690. 

2.  Where  a  tenant  for  life  sells  part  of  the  settled  estate  under  the  authority  of  an 
act  of  parliament,  which  directs  him  to  lay  out  the  consideration  money  in  the 
purchase  of  other  lands,  and  to  settle  them  to  the  same  uses,  and  he  afterwards 
purchases  lands  in  fee-simple  to  nearly  the  amount,  but  dies  without  having  set- 
tled them  accordingly,  leaving  them  to  descend  upon  bis  heir  at  law,  who  was 
also  the  first  tenant  in  tail  in  remainder  under  the  settlement,  a  Court  of  Equity 
will  intend  that  the  purchase  was  made  in  performance  of  the  obligation  imposed 
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by  tbe  act ;  and  will  ooi  p«nnit  the  rtmainder-Bmn  to  leoover  the  value  of  the 
lands  sold  against  tht  personal  estate  of  tbe  tenant  for  liie.  (Lecbmere  v«  Lcch- 
mere,  3  P.  Wms.  211.}— TuMf  v.  Broadwood,  2  R.  k  M.  487. 

3.  In  1780  the  interest  of  a  sum  of  money  was  iMjneathed  to  A.  for  her  life,  and 
after  her  decease  the  principal  to  her  daaghter  B.  Between  1784  and  1795  pTQ- 
ceedings  in  Chancery,  in  which  A.  and  B.  were  parties,  were  instituted  against 
the  executor,  and  a  decree  for  an  account  was  obtained,  which  was  not  acted 

'  upon.  From  that  time  till  1828,  no  application  was  made  by  B.  for  her  legacy* 
nor  did  it  appear  that  A .  had  oflate  years  received  her  interest.  On  the  other 
hand,  it  was  stated  by  the  representatives  of  the  eiecutor,  and  from  circum- 
stances it  appeared  probable,  that  the  legacy  was  paid  by  the  executor  many 
years  ago  to  A.  and  B.  jointly,  or  to  one  of  them,  with  the  consent  of  the  other : 
Held,  nevertheless,  that  payment  of  the  legacy  in  the  mode  suggested  could  not 
be  presumed ;  such  mode  of  payment  being  contrary  to  the  presumed  duty  of  ihe 
executor :  Held  also,  that  A.  not  dying  till  1830,  B.'s  claim  was  not  barred  by 
the  Statute  of  Limitations. -Prior  v.  Horniblow,  2  Y.  &  Col.  200. 

PRINCIPAL  AND  SURETY. 

1.  A  son  being  indebted  to  his  father  upon  a  bead  for  lOOOi.  and  interest,  sabse- 
qnenily  joined  bis  iather,  as  surety,  in  a  bond  for  500^  and  interest,  given  by 
the  father  to  a  third  person,  and  a  raemorandnm  was  then  indorsed  on  the  first 
bond,  by  which  it  was  agreed  between  tbe  father  and  son,  that  the  son  slioald 
not  be  called  on  to  pay  the  within^mentioned  principal  sum  of  1000/.  until  the 
£sLther  should  have  paid  all  principal  ntoney  and  interest  due  on  the  bond  for 
5001 :  Held,  that  tlie  memorandum  related  only  to  the  principal,  secured  by 
the  bond  for  1000/.,  and  therefore  that  the  representative  of  the  father  might  pro- 
ceed inequity  against  tbe  representatives  of  the  son  for  immediate  payment  of  the 
interest,  and  nf  the  principal,  when  the  principal  and  interest  on  the  bond  for  500/. 
should  have  been  paid. — Reed  v.  Norris,  M.  &  C.  361. 

2#  A  surety  compounding  a  debt,  for  which  he  is  bound  with  his  principal,  and 
taking  an  assignment  of  the  debt  to  a  trustee  for  himself,  can  only  claim  against 
the  principal  the  amount  actually  paid.  (£z  parte  Rushforth,  10  Ves.  420  j 
Butcher  v.  Churchill,  14  Ves.  567.>-Re<d  v.  Norris,  M.  &.  C.  361. 

PRIORITY  OF  SECURITY. 

1,  As.  to  the  extent  and  priority  of  a  ortgage  security,  see  the  case  Fournierv, 
Paine,  9  Bli.  N.  S.  282. 

2.  M.,  by  deeds  executed  in  1812.  conveyed  land  to  trustees  in  fee,  upon  trust,  to 
raise  money  by  sale  or  mortgage  to  pay  oflfthe  debts  of  B.,  and  to  pay  the  surplus 
of  monies  raised  in  M.'s  lifetime  to  him,  and  of  monies  raised  after  his  death  to 
B.,  and  to  stand  seised  of  the  estates  unsold  in  tmst  for  M.,  during  his  life,  and, 
after  his  decease,  in  trust  for  B.  By  deeds  executed  in  1813,  B.  granted  annui- 
ties to  the  appellants ;  and,  by  deeds  of  the  same  date,  and  to  secure  the  annui- 
ties, gave  powers  ordistress  and  entry  upon  the  lands  comprised  in  the  deeds  of 
1812,  and  demised  the  lands  to  trustees  for  a  term.  The  annuities  were  also 
further  secured  by  warrants  of  attorney,  and  judgments  thereon,  and  memorials  of 
them  were  enrolled. 

By  deeds  executed  in  1814,  B.  conveyed  to  the  respondent  all  the  monies  and 
premises  to  which  he  was  entitled  under  the  deeds  of  1812,  to  secure  the  re- 
placing of  20,000^.  navy  5  per  cents.,  lent  to  B.  by  the  respondents. 
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M;  died  in  1817,  pMt  of  the  lands  were  told  in  the  Hletime  of  M.,  the  resi- 
due wete  sold  ifter  his  deadi,  and  a  sarptus  remained  after  execution  of  the 

trusts. 

In  1819,  the  respondent  gave  notice  of  his  incumbrance  to  the  surviving  trustee* 
Upon  a  suit  in  equity,  it  was  decreed,  that  by  the  effect  of  the  notice  the  respond- 
ent had  gained  a  priority  of  charge  upon  the  fund.»- Foster  v.  Cockerill,  9  Bli. 
N.  S.  332. 

3.  A.,  by  deed,  assigned  a  fund  in  Court  to  B,,  in  tmst,  to  apply  the  same  in  pay- 
ment of  money  then  due  from  A.  to  B.,  and  in  further  payment  of  all  the  sums 
of  money  which  B.  might  advance  to  A. ;  and  subject  thereto,  in  trust  for  A.  A. 
died  indebted  to  B.  in  3000J.,  due  at  the  date  of  tfae  assignment,  and  also  largely 
indebted  to  the  Crown.  A.  was  further  indebted  to  a  banking  firm,  of  which  B. 
was  a  partner,  in  a  sum  which  was  treated  by  the  partnership  as  a  bad  debt,  a&d 
in  respect  of  which  B.'s  share  of  the  loss  amounted  to  39142. ;  and  a  further  sura 
of  23132.  was  paid  after  the  death  of  B.,  by  his  executor,  to  the  Crown,  upon 
process  being  issued  against  the  estate  of  B.,  who  had  been  a  surety  to  &e  Crown  ' 
for  A. 

The  Crown  claimed  priority  as  to  the  whole  fund  in  Court,  insisting  that  the 
property  comprised  in  the  deed  consisted  of  choses  in  action,  and  that  no  notice 
had  been  given  to  the  trustees  of  the  fund :  Held,  that  the  estate  of  B.  was  enti- 

.  tied  to  the  benefit  of  the  deed  in  respect  to  the  sum  due  at  the  date  of  it,  and  the 
sum  paid  by  A/s  Executor,  but  not  to  the  sum  representing  B.'s  share  of  the  loss 
in  the  partnership  transaction. — Foster  V.  Har greaves,  1  Keen,  281. 

PRISONER  IN  K.  B. 

Defendant  in  contempt,  living  within  the  rales  of  the  King's  Bench,  ordered  to  be 
committed  to  the  Fleet.— ilnon.  2  Y.  &  Col.  144, 

PRIVATE  HEARING. 

The  consent  of  both  parties  is  not  necessary  to  a  private  hearing. — Ogle  v.  Brand- 
ling, 2  R.  &  M.  688. 

PRIVY  COUNCIL. 

1.  Application  to  disinits  an  appeal  on  the  ground  of  delay  in  prosecution,  and  no 
certificate  being  filed  piusuant  to  the  31st  section  of  the  Canada  Judicature 
Act,  refuted ;  the  rule  allowing  a  year  and  a  day  for  proseeutiog  an  appeal, 
though  usually  adhered  to,  not  being  imperative  upon  the  king  in  council,  and 
the  respondents  having  in>  claim  to  complain  of  delay,  after  lying  by  themselves 
without  making  any  application. — St,  Louis  v.  St,  Louis,  1  Moore,  P.  C.  143. 

2.  Tfae  provision  of  the  5  Geo.  4,  e.  113,  s.29,  are  conclusive,  and  the  judicial 
committee  have  no  power  to  extend  the  time  there  limited  for  appealing. — Muter 
y,Chipchase,  1  Moore,  P.  C.'l. 

3.  After  a  delay  of  six  years  the  judicial  committee  refused  to  grant  leave  to  pro* 
secute  an  appeal,  though  the  delay  arose  from  circumstances  over  which  it  was 
sworn  the  appellant  had  no  control. — Lindo  v.  Tlie  King,  1  Moore,  P.  C.  3. 

PROBATE. 

Although  probate  or  letters  of  administration  may  have  been  granted,  yet,  if  a  suf- 
ficient case  is  made  for  disputing  their  validity,  and  a  suit  has  been  commenced  in 
the  Ecclesiaetical  Court,  for  the  purpose  of  having  them  revoked,  this  Court  will 
protect  the  property  of  the  deceased,  by  granting  an  injunction  and  a  receiver 
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pending  the  litigation  in  the  Ecclesiastical  Court.  (Andrews  v.  Powys,  2  Bro. 
P.  C.  504 ;  Ball  v*  OUver,  2  V.  &  B.  96.)—Watkint  v.  Brent,  Sim.  512. 

PROCESS. 

Where  a  defendant,  after  having  been  taken  on  an  attachment  for  want  of  answer, 

was  rescued,  the  sergeant^at-armswas  directed  to  act,  the  transaction  amounting 

to  a  return  of  non  est  inventut. — Lewis  v.  John,  Sim.  426. 

PRODUCTION  OF  DEEDS,  &c. 

1.  A  bill  of  discovery  was  filed  by  the  directors  of  an  insurance  company,  in  aid 
of  their  defenoe  to  an  action  brought  by  the  defendant  to  recover  the  amount  of 
the  sum  secured  by  a  policy  of  insurance  effected  on  the  life  of  a  person  who 
died  shortly  after  the  date  of  the  policy.  The  bill  alleged  that  the  declaration, 
on  the  basis  of  which  the  insurance  had  been  effected,  was  untrue ;  and  it  con- 
tained the  usual  charge,  that  the  defendant  had  in  his  possession  documents  by 
which  the  truth  of  the  matters  alleged  in  the  bill  would  appear.  The  defendant 
admitted  that  he  had  in  his  possession  the  various  documents  enumerated  in  the 
first  schedule  to  his  answer ;  but  be  said  that,  since  the  death  of  the  person 
whose  life  was  insured,  he  had,  by  reason  of  certain  information,  contemplated 
the  bringing  his  action  against  the  plaintifiis,  if  they  should  dispute  their  liability 
to  pay  the  amount  of  the  sum  secured  by  the  policy,  and  that  the  documents 
contained  information  as  to  evidence  which  could  be  procured  on  the  defendant's 
behalf,  and  that  the  producing  the  same,  or  permitting  the  plaintiff  to  inspect 
the  same,  might  disclose  the  names  of  witnesses  intended  to  be  examined,  and 
evidence  intended  to  be  given,  on  behalf  of  the  defendant,  in  the  action  which 
he  had  brought  against  the  plaintiflfs.  And  he  submitted  that  he  ought  not  to  be 
compelled  to  produce  the  said  documents  or  any  of  them :  Held,  that  the  de- 
fendant was  bound  to  produce  the  documents  mentioned  in  the  schedule,  except 
the  letters  written  to  and  by  his  solicitors,  the  statements  for  councils'  opinion, 
and  the  opinions  thereon. — Storey  v.  Lord  George  Lennox,  1  Keen,  341. 

2.  Where,  as  a  security  for  money  advanced  from  time  to  time  to  A.,  the  creditor 
of  A.  had  taken  various  bills  of  sale  and  assignments  of  A.'s  personal  property, 
but  had  left  A.  in  the  visible  user  and  enjoyment  of  that  property ;  upon  a  bill 
filed  by  a  subsequent  judgment  creditor  of  A.,  impeaching  the  prior  securities 
for  fraud  :  Held,  upon  motion  before  hearing,  that  plaintiff  was  entitled  to  pro- 
duction of  the  several  bills  of  sale  and  assignments. — Neate  v.  Latimer,  2  Y.  & 
Col.  267. 

Papers  and  documents  produced  by  the  defendant  for  the  plaintiff's  inspection 
ordered,  upon  motion  before  hearing,  to  be  re-delivered  to  the  defendant,  the 
plaintiff  having  had  full  opportunity  to  inspect  them. — Janet  v.  Thomat,  2  Y.  & 
Col.  312. 

PROTECTOR  OF  SETTLEMENT. 

For  the  principles  by  which  the  Lord  Chancellor,  when  protector  of  a  settlement  in 
the  place  of  a  lunatic,  will  be  guided,  in  giving  or  withholding  his  consent  to  a 
deed  of  dispostion  under  the  Fines  and  Recoveries  Act,  see  Re  Newman,  2  M. 
&  C.  112. 

PUBLIC  NUISANCE. 

An  injunction  was  granted,  on  information  and  bill,  upon  the  ground  of  pubUc 
nuisance,  to  restrain  the  magistrates  of  a  county  from  cutting  the  timbers  sup- 
porting the  roadway  of  a  bridge,  which  timbers  and  roadway,  at  the  place  pro- 
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proed  to  be  cut,  were  within  their  jurisdiction,  but  of  which  the  other  extremity 
was  within  the  jurisdiction  of  a  different  county.  fBox  v.  Allen,  I  Dick.  49  ; 
Att.  Gen.  v.  Johnson,  2  Wils.  C.  C.  Q1.)^Att.  Gen.  v.  Forbet,  2  M.  &  C.'123. 

PURCHASER  FOR  VALUABLE  CONSIDERATION. 

A  party  claiming  to  be  a  purchaser  for  a  valuable  consideration  without  notice, 
under  a  marriage  contract,  must  show  that  he  had  no  notice  at  the  time  of  the 
settlement ;  proof  that  he  had  no  notice  at  the  time  of  the  articles  is  not  sufficient. 
—DavUs  V.  Thomas,  2  Y.  fit  Col.  234. 
See  also  Vendoa  and  Purchaser. 

REAL  ESTATE. 

Declaration,  that  real  estate,  held  for  partnership  purposes,  is  in  the  nature  of  per- 
sonal estate. — Morris  v.  Keanley,  2  Y.  &  Col.  139. 
See  also  Personal  Estate. 

RECEIVER. 

1.  A  receiver,  in  order  to  obtain  sureties,  agrees  with  them,  that  A.,  the  partner  of 
one  of  the  sureties,  shall  attend  during  the  receipt  of  the  rents  of  the  estates,  and 
that  they  shall  be  paid  into  a  bank  at  L.,  in  the  name  of  the  sureties ;  and  that 
all  monies  to  be  applied  for  the  purposes  of  the  receivership  shall  be  drawn  out 
by  checks  prepared  and  written  by  D.  and  signed  by  the  receiver.  This  agree- 
ment havbg  been  acted  upon,  the  bank  at  L.  failed,  and  a  loss  was  sustained. 
The  account  was  then  transferred  to  another  bank,  under  the  same  agreement, 
when  another  loss  ensued  by  failure  of  the  bankers :  Held,  on  petition,  that 
the  receiver  was  responsible  for  the  loss,  ficc. — White  v.  Baugh,  9  Bli,  N.  S. 
181. 

2.  The  circumstance  that  the  party  who  has  the  administration  of  the  testator's  real 
and  personal  effects  is  an  uncertificated  bankrupt,  and  was  not  appointed  to  bis 
office  by  the  testator,  is  not  a  sufficient  reason  to  induce  the  Court  to  appoint  a 
receiver  before  answer,  where  several  parties  interested  decline  to  join  in  the 
application.— SmttA  v.  Smith,  2  Y.  fie  Col.  353. 

3.  A  receiver  was  granted,  at  the  instance  of  an  executor,  pending  a  suit  in  the 
Ecclesiastical  Court  to  have  the  probate  annulled ;  the  defendant,  who  was  the 
party  impeaching  the  will  and  setting  up  an  intestacy,  having  by  her  own  acts 
prevented  the  executor  from  getting  in  the  assetSt-^Marr  v.  LittUwood,  M.  fie  C« 
454. 

REFERENCE. 

1.  For  the  proper  form  of  the  reference  under  the  stat.  1  W«  4,  c  60,  see  A«  Pigott, 
2  R.  fie  M.  683. 

2.  In  suits  for  specific  performance  between  vendor  and  purchaser,  every  thing 
connected  with  the  title  may  be  the  subject  of  the  usual  reference  upon  motion 
as  to  the  venfdor's  title,  and  may  be  added  by  way  of  inquiry  to  that  reference ; 
but  the  Court  will  not  allow  any  inquiry  to  be  added  as  to  matters  which  have 
no  reference  to  the  title,  and  which  are  not  admitted  by  the  answer.— Bmn^tt  v. 
Reei,  1  Keen,  405. 

REHEARING. 

A  second  rehearing,  after  the  cause  has  been  heard  and  decided  in  the  Court  be- 
low, and  once  reheard  on  appeal  by  the  Lord  Chancellor,  is  not  a  matter  of 
right,  but  an  indulgence  which  the  Court  will  only  grant  on  a  special  case  made. 
(Fox  V.  Macreth,  3  Bro.  C.  C.  45.)— D<*rftur«t  v,  St.  Alban's,  2  R.  fie  M.  702. 
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REHEARING  IN  EXCHEQUER. 

A  bill  filed  in  Uie  Exchequer  stated  %  eootrect  for  the  sale  and  purehwe  of  lands 
of  inberitanoe*  subject  to  numerous  life  interests  at  nonunal  or  conventional 
rents,  with  a  proviso  (among  others)  that  in  case  any  of  the  lives  should  drop 
before  the  completion  of  the  contract,  the  increase  in  the  value  of  the  in- 
heritance, consequent  upon  the  dropping  of  such  lives,  should  be  estimated,  and 
become  proportionably  an  addition  to  the  purchase-money.  The  bill  prayed  a 
specific  performance  of  the  contract  Upon  a  reference  as  to  the  title  and  the 
dropping  of  lives,  &c.,  the  Master,  by  his  report,  found  the  additional  value  to 
the  estate  by  the  wearing  as  well  as  the  dropping  of  lives.  The  plaintiffs,  with- 
out prosecuting  the  report,  presented  a  petition  of  rehearing,  the  oider  fi»r  whieh 
having  been  obtained  move  than  six  moBths  «fter»  the  deeiM  became  inefiectual. 
They  then  presented  a  petition  praying  qttati,  by  addition  to'tho  decree,  that  the 
Master  might  compute  the  increased  value  from  the  wewing  of  lives,  and  ob- 
tained an  order  for  that  purpose,  but  this  order  was  reversed  upon  appeal. — 
Champernowne  v.  Brooke,  9  Bli.  N.  S.  199. 

RENT  CHARGE. 

By  a  marriage  setdement  certain  freehold  lands,  together  with  the  mansion-house 
and  park  of  the  settlor,  were  given  to  trustees  in  trust  to  pay  to  the  settlor's  wife, 
if  she  should  survive  him,  £1000  a-year  clear  from  all  deductions  whatever. 
The  settlor  by  his  will  confirmed  the  settlement,  and  gave  the  mansion-house 
and  paik  to  his  wife  for  life,  remainder  to  his  nephew,  to  whom  he  also  gave  his 
copyhold  estates  in  England  and  his  estates  in  Pensylvania,  the  latter  free  from 
all  incumbrances  whatever :  he  also  created  two  rent-charges,  payable  out  of  his 
,  real  estates  in  England :  Held,  that  the  devise  to  the  wife  of  the  lands  charged 
by  the  settlement  was  not  intended  to  merge  the  charge,  and  that  she  was  enti- 
tled to  enjoy  the  maniion'hoiue  and  park' without  any  deduction  from  the  an- 
nuity, which  was  to  be  raised  enUxely  out  of  the  English  astatee  held  by  the 
nephew.  (Chester  v.  Willis,  Ambl.  246.)^Pmv$U  v.  Grigby,  C.  &  F.  103  j 
Bli.  646. 

RESIDUE. 

1 .  A  residue  bequeathed  by  wili  is  dearly  within  the  piovisions  of  the  atalnie  3  &  4 
WilL4«  C.27,  s.  40.^Prwr  v.  H«mibUw,  2  Y.  &  Col.  200. 

2.  Where  sums  are  set  apart  to  answer  contingent  legacies,  the  interest  of  them, 
until  the  contingency  happens,  is  part  of  the  income  of  the  residue. — Crawiey  v. 
Crawley,  Sim.  427. 

RESULTING  TRUST. 

A.  by  his  will  gave  to  his  wife  for  her  life  his  messuage,  which  he  held  for  a  term  of 
niuety-xmie  years^  and  his  goods,  and  if  she  died  before  im  «itate  and  interest 
AoM  determine,  he  directed  that  the  messuage,  &e.  should  rest  in  his  epecu- 
tors,  and  be  applicable  to  the  purposes  after  declared  in  his  will  concerning  his 
personal  estate :  be  devised  all  his  lands,  &c.  and  leasehold  messuages,  &c.,  and 
all  other  his  real  and  personal  estate,  upon  trust,  ^  to  the  reel  estate,  to  repair 
and  let  the  same,  &c.,  and  upon  fuither  trust,  notwithstandiag  aiqf  limitatien  of 
uses  or  trusts  thereinbefore  mentioned,  at.their  discretion  to  sell  and  convey  the 
same,  except  the  messuage,  &c.  given  to  his  wife,  &c.,  either  in  parcels  for 
building  upon,  or  otherwise  improving  the  same,  and  upon  rents  for  the  benefit 
of  his  real  estate,  such  rents  to  be  held  upon  the  same  uses^  &c.  And  as  to  the 
money  to  arise  upon  such  sales  upon  trust,  to  add  the  same  to  his  personal 
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estate,  to  constitate  a  part  thereof.  The  will  then  as  to  lands,  &c.  W.  gav« 
th«m  in  tnut  to  G.H.,  and  also  £7000  to  be  conveyed  and  paid  respectively 
to  G.  H,  at  twenty-one  \  but  if  he  should  die  under  that  age,  he  directed  that 
the  lands,  &c.  at  W.  and  the  £7000  should  sink  into  the  residue  of  bis  feal 
and  personal  estate,  and  go  according  to  the  disposition  thereinafter  expressed. 
The  will  then  proceeded  as  follows : — <'And  as  to  the  rest,  residue  and  remainder 
of  Diy  personal  estate,  not  by  this  my  will  specifically  disposed  of,  upon  trust 
that  my  trustees  and  the  survivor,  his  executors  or  administrators,  do,  after 
payment  thereout  of  my  just  debts,  &c.,  and  all  sums  necesiaiy  for  the  ma- 
nagement and  repairs  of  my  real  and  personal  estate,  invest  the  overplus  in 
the  public  funds,  &c.,  the  msulting  income  or  preduce  tbereef  to  be  accumulated 
by  way  of  compound  interest  until  J.C.  shall  arrive  at  the  age  of  tventy-foar  years, 
and  then  upon  trust  to  convey,  assign,  ke.  to  J.C.  (upon  his  giving  security,  &c. 
for  the  regular  payment  of  the  tmuities  tbereinbefiue  bequeathed)  all  the  legal 
estate  and  interest  in  all  my  freehold,  copyhold,  and  ieeseboU  mMsuages,  lands, 
kc,  and  all  other  my  real  and  personal  eatale  and  efiects  not  therei^iefoie  de- 
vised and  bequeathed,  &£.''  The  testator  also  diiected  that  hie  trustees,  out  of 
the  ineome  of  his  personal  estate,  should  piece  J.C*  at  school,  and  give  bim  an 
academical  education  at  one  of  the  universitiM  of  Oxford  or  Cambridge,  and  for 
that  purpose  appropriate  out  of  the  income  ef  the  teetator's  perional  estate  a  sum 
not  exceeding  £B00  per  annum,  until  be  ahould  attaiA  twenty-one  years  of  age, 
and  afterwards  £1500  per  annum  until  be  sbMild  fittain  the  age  of  twentypfonr, 
with  limitation  over  in  case  J.  C.  should  die  without  issue  before  he  attained  the 
age  of  twenty-lour :  Held«  that  the  benefit  intended  to  be  given  to  J.C.  was  the 
pnMlttce  of  a  mix^d  fund  of  the  real  and  personal  estate  of  the  testator^  and  that 
the  rents  of  the  real  estate  until  J.  C.  attained  twenty-four  did  not  result  to  the 
heir  at  law  of  th^  testator  as  undisposed  of,  but  passed  to  J.  C.  as  part  of  the 
fund  given  in  trust. — Ackers  v.  Phipps,  9  Bli.  N.  S.  480. 

REVERSION. 

1.  In  determining  whether  a  fair  price  has  been  given  for  a  reversionary  interest, 
the  market  value,  and  not  an  actuary's  estimate,  ought  to  be  regarded.— PTard/e 
v.  Carter,  Sim.  490. 

2.  A.  was  entitled,  for  the  joint  liv^s  of  himself  and  his  father,  to  a  rent-charge  of 
£600,  charged  OA  an  estate  of  which  his  father  wais  tenant  for  ]ife,  with  remain- 
der to  A.  in/eCf    A.,  having;  agreed  to  sell  to  B.  a  perpetual  rent-cbai|;e  of  £500 

.  issuing  out  of  the  estate,  assigned  to  B,  ih9  rent-charge  to  which  he  was  so  enti- 
tled, and  conveyed, his  reversion  in  fee  to  trustees,  iu  trust  to  secure  to  B.  a 
rent-charge  of  £500,  to  comnMeace  en  the  termination  of  the  prior  rent- charge : 
Held,  tbattfai^  w$i9  not  a  sale  of  an  int<3rest  in  r^yersjion.-— 5.  C. 

REVIVOR. 

The  plaiatiif 's  solicitor,  at  the  request  of  the  defendant's  aoUciior,  agreed  to  post- 
pone the  taiaiion  of  costs  decreed  to  be  paid  to  ^  plaintiff,  on  an  undertaking 
that  the  plaintiff  should  not  be  prejudieed  thereby.  Before  the  costs  were  Uied 
Ae  plaintiff  died :  Held,  that  bis  executors  might  neeovoi  for  the  coati.-^Tucker 
v.  WUlsins,  «im.  949. 

SALE  IN  MASTER'S  OFFICE. 

Auctioneer  in  the  country  appointed  to  conduct  the  sale  uuder  a  decree,  to  avoid 

the  expense  of  sending  the  master's  clerk. — Thompson  v.  Hodgson,  2  Y.  &  Col. 

311. 
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SET  OFF. 

P.  and  Co.  having  lK>rrowed  a  large  sum  of  the  Bank  of  Bengal,  deposited  Com- 
pany's paper  with  the  Bank  to  a  greater  amount  as  a  collateral  security,  accom- 
panied with  a  written  agreement,  authorizing  the  Bank,  in  default  of  repayment 
of  the  loan  by  a  given  day,  "  to  sell  the  Company's  paper  for  the  reimbursement 
of  the  bank,  rendering  to  P.  and  Co.  any  surplus."  Before  default  was  made  in 
the  payment  of  the  loan,  P.  and  Co.  were  declared  insolvents  under  the  Indian 
Insolvent  Act,  9  Geo.  4,  c.  73,  by  the  36th  section  of  which  it  was  declared, 
that  where  there  had  been  mutual  credit  given  by  the  insolvents  and  any  other 
person,  one  debt  or  demand  might  be  set  off  against  the  other,  and  that  all  such 
debts  as  might  be  proved  under  a  commission  of  bankruptcy  in  England  might 
be  proved  in  the  same  manner  under  the  Indian  Insolvent  Act.  At  the  time  of 
the  adjudication  of  insolvency,  the  Bank  were  also  holders  of  two  promissory 
notes  of  P.  and  Co.,  which  they  had  discounted  for  them  before  the  transaction 
of  the  loan  and  the  agreement  as  to  the  deposit  of  the  Company's  paper.  The 
time  for  repayment  of  the  loan  having  expired,  the  Bank  sold  the  Company's 
paper,  the  proceeds  of  which,  after  satisfying  the  principal  and  interest  dee  on 
the  loan,  produced  a  considerable  surplus.  In  an  action  by  the  assignees  of  P. 
and  Co.  against  the  Bank  to  recover  the  amount  of  the  surplus,  held,  that  the 
Bank  could  not  set  off  the  amount  of  the  two  promissory  notes,  and  that  the 
case  did  not  come  within  the  clause  of  mutual  credit  in  the  Bankrupt  Act.— 
Young  v.  Bank  of  Bengal,  1  Moore  P.  C.  150. 

SETONG  DOWN  AS  SHORT  CAUSE. 

A  cause,  upon  the  counsel  for  the  plaintiff  undertaking  to  certify  that  it  was  proper 
to  be  heard  as  a  short  cause,  was  directed  to  be  put  into  the  next  paper  of  short 
causes  without  the  concarrence  of  the  defendant's  solicitor. 

Inexpediency  of  rule  re<]^uiring  such  concurrence,  where  it  is  withheld  merely 
for  the  purpose  of  delaying  the  taking  of  accounts  in  the  Master's  office. — Mount- 
ford  V.  Cooper,  1  Keen,  464. 

SETTLEMENT. 

Marriage  articles  recited  that  L.  the  father  of  the  intended  husband,  had  agreed,  in 
case  the  marriage  should  take  effect,  to  pay  200<.,  and  also  to  settle  the  lands  of 
T.  in  the  same  manner,  to  the  uses  and  upon  the  trusts  thereinafter  mentioned ; 
and  that  S.,  the  father  of  the  intended  wife,  who  was  an  infant,  had  agreed  to 
convey  the  lands  of  G.  in  the  manner,  at  the  time,  to  the  uses,  and  upon  the  trusts 
thereinafter  mentioned,  and  also  to  pay  to  the  intended  husband  lOOL  upon  the 
marriage :  it  was  then  covenanted  by  L.  that]  in  case  the  marriage  should  take 
effect,  and  S.  should,  as  soon  as  the  intended  wife  came  of  age,  settle  the  lands  of 
G.  to  the  uses  thereinafter  expressed,  he,  L.,  would  settle  the  lands  of  T.  to  his 
own  qse  until  the  maniage,  and  from  and  after  the  marriage  to  his  own  use  for 
life,  with  remainder  upon  certain  trusts  for  the  benefit  of  the  husband  and  wife, 
and  the  issue  of  the  marriage ;  and  it  was  covenanted  by  S.,  that  in  case  the 
maniage  should  take  efiect,  and  L.  should  perform  his  covenant,  he,  S.,  would 
settle  the  lands  of  G.  to  the  use  of  himself  for  life,  with  remainder  upon  certain 
trusts  for  the  benefit  of  the  husband  and  wife,  and  issue  of  the  marriage.  The 
marriage  took  efiect,  and  the  wife  came  of  age,  but  S.  failed  to  settle  the  lands  of 
G. ;  Held,  nevertheless,  that  L.  was  bound  to  perform  the  co^nant  on  his  part. 
—Lloyd  V.  Lloyd,  J  M.  &  C.  192. 

2.  An  estate  was  devised  to  trustees  upon  trust  by  sale  or  mortgage  to  discharge  a 
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specific  debt,  and  to  apply  the  residue  for  the  benefit  of  the  testator'^  children. 
A.  purchased  the  estate  of  the  surviving  trustee^  (who  was  A.'s  father,)  but  left 
the  purchase  money  (except  what  was  required  to  satisfy  the  debt)  unpaid,  giv- 
ing his  bond  as  a  collateral  security  for  the  payment  of  it.  Between  the  time  of 
the  contract  and  the  actual  conveyance  of  the  premises,  A.  entered  into  msErriage  ar- 
ticles, whereby  he  covenanted  to  settle  the  pi'emises  upon  his  intended  wife  and 
her  issue.  After  A.'s  marriage,  and  the  execution  of  the  conveyance,  a  settle- 
ment was  made  in  pursuance  of  the  articles.  The  settlement  recited  the  convey- 
ance, and  the- conveyance  referred  to  the  will. 

Held,  that  the  settlement  conveyed  notice  of  the  will,  and  that  such  notice  was 
binding  on  the  wife  and  chiM^eo  of  A.,  although  the  articles  were  silent  as  to 
the  will,  and  consequently  that  the  testator's  children  were  entitled,  as  against 
the  children  of  A.,  to  a  lien  on  the  estate  to  the  amount  of  the  purchase-money 
left  unpaid.— Dav{«s  v.  Thomas,  2  Y.  &  Col.  234. 

3.  A  party  claiming  to  be  a  purchaser  for  a  valuable  consideration  without  notice, 
under  a  marriage  contract,  must  show  that  he  had  no  notice  at  the  time  of  the 
settlement  -,  proof  that  be  had  no  notice  at  the  time  of  the  articles  is  not  suffi- 
cient.—Davtes  V.  Thomas,  2  Y..  &  Col.  234. 

4.  After  the  marriage  of  a  female  ward  a  settlement  is  made,  under  the  direction 
of  the  Court,  for  the  benefit  of  the  viife  and  children  of  the  marriage,,  of  a  moiety 
of  a  plantation  in  Demerara,  of  which  the  wife  was  seised  in  fee  at  the  time  of  the 
marriage ;  the  husband  and  wife  afterwards  mortgage  the  estate  to  persons  having 
full  notice  of  the  settlement.  By  the  law  of  Demerara  the  settlement  was  a  nul- 
lity, and  in  no  manner  affected  the  rights  and  powers, of  the  husband  and  wife 
over  the  estate  :  Held,  that  the  mortgage  is  valid,  the  equity  of  the  wife  and 
children  attaching  only  upon  the  person  of  the  husband. -^Marttit  v.  Martin,  2  R. 
&M.507. 

SHIP  REGISTRY.     - 

The  Court  will  entertain  a  suit  for  an  account  of  the  freight  of  a  ship,  grounded  on 
a  contract  which  also  contains  stipulations  affecting  to  give  an  ultimate  right  of 
property  in  the  ship,  and  which  may  not  be  capable  of  being  recognized  or  en- 
forced as  a  whole,  for  want  of  being  registered ;  provided  the  title  to  the  freight  is 
distinct  from,  and  does  not  necessarily  depend  upon,  a  title  to  the  ship  claimed 
under  such  contract.  (Mestayer  v.  Gilespie,  11  Ves.  621 ;  Fronting  v.  Ham- 
mond, 8  Taunt.  68%.)— Davenport  v.  Whitmore,  2  M.  &  C.  177. 

SHORT  CAUSES. 

The  Court  will  not  order  a  cause  to  be  heard  as  a  short  caase,  although  the  plaintiff, 

and  all  the  defendants  but  one,  consent  to  its  being  so  heard. — Ker  v.  Cnsac,  Sim, 

620.  '  ' 

SOLICITOR  AND  CLIENT. 

1.  Where  the  whole  consideration  money  is  paid  to  the  grantor  of  an  annuity,  and 
out  of  that  money  the  attorney  immediately  receives  from  the  grantor  the  amount 
of  his  bill  of  costs,  this  is  not  an  illegal  retainer  within  the  Annuity  Acts. — Maher 
v.  Hobbs,  2  Y.  &  Col.  317. 

2.  A  security,  which  has  been  given  to^  an  attorney  by  his  client  for  a  debt  really 
due,  or  as  a  reward  for  services  already  rendered,  will  not  be  set  aside  in  equity. 
Cheslyn  v.  Dalby,  2  Y.  &  Col.  170. 

3.  Ck  for  many  years  employed  D.  as  his  attorney,  and  in  the  course  of  those  yean 
VOL.  XVIII.  P  P 
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became  largely  indebteU  to  D.  for  buaineti  done  and  money  lent.  Vrom  time  to 
time  D.  delivered  accounts  to  C,  but  received  no  paymenta  of  any  oonaiderable 
amount  from  his  client.  C.  afterwards  employed  other  attorneys.  Ultimately, 
C.  being  threatened  with  an  execution  by  a  judgment  creditor,  applied  to  D.  for 
bis  asristance,  who  procured  the  money  for  him  by  way  of  mortgage,  but  stipu- 
lated that  the  mortgage  should  stand  as  a  security  for  his  own  debt,  as  well  as  the 
judgment  debt,  C.  having  assented  to  this  arrangement,  executed  the  mortgage- 
deed,  and  also  a  deed  of  trust  of  even  date,  which  was  prepared  jointly  by  D.  and 
the  other  attorneys  of  C,  by  which  it  was  agreed  that  the  mortgage  should  sUnd 
as  a  security  for  the  amount  of  D.'s  debt,  to  be  settled  by  Arbitration,  and  that  in 
such  settlement  no  prejudice  should  arise  to  D.  by  reason  of  the  lapse  of  time : 
Held,  that  this  transaction  did  not  amount  to  the  receiving  of  a  gratuity  by  an 
attorney  from  his  client,  and  consequently,  in  the  absence  of  fraud»  was  sustain- 
able in  a  Court  of  Eqmiy,^Chetlyn  v.  Dalby,  2  Y.  &  Col.  170. 

SPEGinC  PERFORMANCE. 

}p  Although  a  Court  of  Equity  will  not  in  general  decree  the  specific  performance 
of  an  agreement  to  lefer  to  arbitration,  or,  on  the  death  of  an  arbitrator,  substi- 
tute the  master  for  the  arbitrator,  yet,  where  matters  of  account  have  been  re- 
ferred to  arbitration,  which  fails  by  the  death  of  the  arbitrator,  a  party  who  re- 
fuses to  supply  the  defect,  by  naming  a  new  arbitrator,  will  recdve  no  relief  from 
H  Court  of  Equity,  except  upon  the  terms  of  his  doing  equity  ;  and  those  terms 
may  consist  in  his  consenting  to  the  acooanti  being  taken  by  the  master.— CA#s- 
lyn  V.  DaUnf,  2  Y.  &  Col.  170. 

8.  Insolvency  is  a  ground  upon  which  the  Court  will  refuse  specific  performance  of 
an  agreement  to  grant  a  lease,  but  theris  must  be  proof  of  general  insolvency,  and 
a  particular  default  in  the  payment  of  rent  to  the  landbrd  of  the  premises  last 
occupied  by  the  person  contracting  for  the  lease,  will  not  disentitle  him  to  the  per- 
formance of  the  contract,  where  there  is  the  testimony  of  unexoeptiooable  wit- 
nesses to  his  responsibility.— Neoitf  v.  MachintU,  1  Keen,  474. 

BPEBDING  CAUSE,       ' 

Where  the  defendant  had  neglected  to  take  advantage  of  the  default  of  the  plaintifi; 
until  he  the  plaintiff  served  a  subpoena  to  rejoin,  and  sued  out  a  commission, 
and  the  defendant  moved  to  dismiss  the  bill  for  want  of  prosecution,  on  affidavit 
that  the  cause  was  not  set  down  for  hearing,  and  that  no  rules  were  taken  out  to 
produce  witnesses,  or  pass  publication :  the  case  was  held  to  be  within  the  17th 
New  Order  of  1831,  and  the  plaintiff  was  ordered  to  speed  the  cause,  but  de- 
fondant  was  not  allowed  coata  of  the  applicatioo,— H^Atie  v.  Smith,  1  Keen,  881 . 

STATUTES,  CONSTRUCTION  OP. 

1.  When  the  whole  consideration  money  is  paid  to  the  grantor  of  an  annuity,  and 
out  of  that  money  the  attorney  immediately  receives  from  the  grantor  the»amount 
of  his  bill  of  costs ;  this  is  not  an  illegal  retainer  within  the  Annuity  Acts, — 
Maber  r.Hobbs,2Y,  &  Col.  317. 

2.  The  54th  and  5$th  sections  of  stat.  G.  4,  c.  16,  are  not  confined  to  mere  personal 
obligations  by  the  surety,  but  are  applicable  to  cases  where  the  property  of  th« 
surety  is  assigned  as  a  collateral  security  for  the  debt  of  the  principal. — 5.  C. 

3.  A  residue  bequeathed  by  will  is  clearly  within  the  provisions  of  the  statute  3  & 
4  W.  4,  c.  27,  8,  40,— Prior  v.  Horniblow,  2  Y,  &  Col,  20Q. 
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4.  An  exchange  of  lands,  or  an  exchange  of  lands  where  a  sum  of  money  forms 
part  of  the  (consideration  by  way  of  equality  of  exchange^  is  not  within  1  W.  4, 
c.  eO.^Ttirnvf  V.  Edgell^  1  Keen,  502. 

d.  The  third  section  of  4  flc  5  W.  4,  c.  29,  enacts,  that  in  certain  cases  loans  on 
real  tecurities  in  Ireland  shall  be  under  the  ditectidtt  of  the  Cotirt  of  Chiinc^ry 
Of  Exchequer  in  England,  to  be  obtained  in  any  cause  tipon  petition  in  a  stim- 
mary  way :  Held,  that  the  concluding  pari  of  th^  third  section  ottghf  to  be  read 
asfollowiS;  in  any  cause  or  upon  petition  in  a  summary  way,  and  that  there 
must  be  a  reference  to  the  Matiter  to  approve  of  the  security.— £ip«  FHneh, 
Sim.  610. 

STATUTE  OF  LIMITATIONS. 

1.  Where  aooounts  are  referred  to  an  arbitrator  with  a  special  agreement  as  to  the 
mode  in  which  they  are  to  be  taken,  and  afterwards,  upon  the  failure  of  the  arbi- 
tratienj  the  same  accounts  are  referred  to  the  Maater,  he  will  be  directed  to  take 
tbeoi  in  the  ordinary  way^  and  not  according  to  the  special  agreement.  There- 
fore, where  under  such  circumstances  it  was  one  of  the  terma  of  the  agreement 
that  no  advantage  should  be  taken  of  the  statute  of  limitations :  Held,  Master 
was  not  to  be  ruled  by^that  stipulation.— C^sij/n  v.  Dalhy,  2  Y.  &  Col.  170. 

2.  In  1780  the  interest  of  a  sum  of  money  was  bequeathed  to  A.  for  her  life,  and 
after  her  decease  the  principal  to  her  daughter  B.  Between  1784  and  1795 
proceedings  in  Chancery,  in  which  A.  aud  B.  were  parties,  were  instituted 
against  the  executor,  and  a  decree  for  an  account  was  obtained,  which  was  not 
acted  upon.  Prom  that  time  till  1828  no  application  was  made  by  B.  for  her 
legacy,  nor  did  it  appear' that  A.  had  of  late  years  received  her  interest.'  On  the 
other  hand,  it  ^as  stated  by  the  representatives  of  the  executor,  and  ftom  eir- 
cumstaneei  it  appeared  probable,  that  the  legacy  was  paid  by  the  executor  many 
years  ago  to  A.  and  B«  jointly,  or  to  one  of  them  with  the  consent  of  the  other  : 
Held,  nevertheless,  that  payment  of  the  legacy  in  the  mode  suggested  could  not 

,  be  presumed,  ^uch  mode  of  payment  being  contrary  to  the  presumed  duty  of  an 
executor.  Held  also,  that  A.  not  dying  till  1830,  B.'s  chim  was  not  barred  by 
statute  of  Hmitations.— Prtof  t.  Hamiblow,  9  Y«  &  Col.  200. 
a.  Qtttfftf,  wliether,  stnee  the  statute  9  Geo.  4,  o«  14,  the  recital  in  a  deed  of  the 
existence  of  a  debt,  coupled  with  parol  evidence  only  as  to  its  amount,  is  suffi- 
cient to  take  it  out  of  the  fttittute  of  limitations.— C^%n  v.  Dalbif,  2  Y.  & 

Col.  nh 

STOCK,  TRANSFER  OF. 

Although  f)>e  Bank  are  bound  to  allow  tiie  transfer,  to  or  by  the  executor,  of  stock 
specifieally  bequeathedi  if  the  executor  has  not  assented  to  the  legacy,  yet  it 
doeii  not  fnll<^  that,  if  he  has  assented  to  the  k^cy,  the  Bank  are  bound  to 
transfer  it  to  the  legatee.— Humdensfcme  v.  C^aje,  2  Y.  5c  Coh  209. 

SUBP(E!^A  TO  REJOIN. 

The  jiflaiiitifl^  upon  mdion  to  dismiss  his  bill  fdt  want  of  prosecution,  undertook 
to  speed ;  and  in  pursuance  of  th6  undertaking  filed  a  replication,  and  terved  a 
subpotma  to  rejoin,  but  he  clid  not  move  for  a  commission  to  examine  witnesses. 
The  defendant  afterwards  moved  to  dismiss  for  want  of  prosecution.  The  motion 
was  dismissed  with  costs,  on  the  ground  that  after  the  subpcena  to  rejoin,  the 
pfainflflf  not  requiring  a  commission,  the  defendatit  himself  might  proceed  with 
l|t^  etMm.*-'Carden  t.  Manning,  1  KMfl,  380. 
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(SUPPLEMENTAL  BILL. 

1.  A  bill  for  discovery  and  relief  upon  a  claim  of  a  rector  for  tithes  being  filed 
against  an  infant,  an  answer  was  put  in  by  hb  guardian.  The  infant  having 
attained  his  majority,  the  plaintiff  filed  a  supplemental  bill,  stating  the  fact  of 
the  infant's  having  come  of  age,  and  other  facts  alleged  to  have  been  recently 
discovered,  or  come  to  the  knowledge  of  the  plaintiff:  the  supplemental  bill  also 
comprised  the  same  statement  of  facts  as  the  original  bill,  together  with  some 
other  facts  not  supplemental  nor  alleged  to  have  been  newly  discovered,  and 
interrogatories  founded  upon  all  the  statements :  it  prayed  only  a  discovery.  To 
this  supplemental  bill  a  general  demurrer  for  want  of  equity  was  filed.  The 
demurrer  was  overruled,  upon  the  ground  that  the  plaintiff  was  entitled  to  a  dis- 
covery as  to  all  the  matters  in  the  supplemental  bill  which  were  comprised  in 
the  original  bill  and  not  answered ;  and  also  as  to  matters  supplemental  and 
those  alleged  to  have  been  newly  discovered  ;  and  although  he  was  not  entitled 
to  a  discovery  as  to  matters  not  supplemental  nor  alleged  to  have  been  newly  dis- 
covered, the  demurrer  was  bad,  as  covering  too  much.  This  judgment  was 
affirmed  on  appeaL^Marfuts  of  Waierford  v.  Knight,  9  Bli.  N.  S.  307. 

2.  Under  the  usual  decree  against  an  executor  to  account,  the  Master  is  not  at 
liberty  to  investigate  a  disputed  account  arising  out  of  partnership  transactions 
between  the  testator  and  executor,  the  latter  swearing  that  the  balance  is  in  his 
favour ;  but  under  such  circumstances,  the  plaintiff  may  have  relief  by  supple- 
mental bills,  without  exhibiting  an  interrogatory  in  the  original  suit  for  the  exa- 
mination of  the  executor. — Cropper  v.  Knapman,  2  Y.  &  Col.  338. 

SURETY. 

The  54th  and  56th  sections  of  6  Geo.  4,  c.  16,  are  not  confined  to  mere  personal 
obligations  by  the  surety,  but  are  applicable  to  cases  where  the  property  of  the 
surety  is  assigned  as  a  collateral  security  for  the  debt  of  the  principal. — Maber 
v.  Hobbs,  2  Y.  &  Col.  217. 

TITHES.       • 

1.  Vicar's  bill  for  small  and  great  tithes  .of  aii  ancient  park,  which  had  been  dis- 
parked  and  thrown  into  cultivation,  dismissed  ;  there  being  no  evidence  of  per- 
ception or  of  receipt  of  compositions  for  tithes  by  the  vicar  in  respect  of  the 
lands  within  that  district,  although  it  was  proved  that  compositions  for  tithes  had 
been  regularly  paid  to  the  vicars  in  respect  of  the  other  lands  in  the  township  in 
which  the  park  was  situate.— ffaW  v.  Farmer,  2  Y.  &  CoU  145, 

2.  A  terrier  without  date,  and  bearing  the  signature  of  various  persons,  having  no 
addition  or  designation  affixed  to  their  names,  is  admissible  in  evidence  on  behalf 
of  the  vicar,  if  produced  under  circumstances  showing  it  to  be  a  genuine  docu- 
ment—ifa//  V.  Farmer,  2  Y.  &  Col.  145. 

3.  The  words  "privy  tithes"  are  generally  synonymous  with  "  small  tithes;" 
therefore,  although  the  ecclesiastical  survey  appeared  to  distinguish  between  privy 
tithes  and  small  tithes,  yet  this  was  held  to  be  explained  by  a  subsequent  terrier, 
which  mentioned  privy  tithes,  in  contradistinction  to  tithes  in  general,  as  being 
payable  to  the  vicar;  and  under  these  circumstances,  supported  by  evidence  of 
former  vicars  having  regularly  received  payments  called  "  privy  tithes,"  although 
those  payments  had  been  in  some  instances  made  for  houses  only,  and  in  other 
instances  omitted  altogether,  and  although  some  portion  of  the  small  tithes  was 
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proved  by  the  defendants  to  have  been  conveyed  away :  Held,  that  the  vicar 
was  entitled  to  a  decree  for  small  tithes.— Ha//  v.  Godsm,  2  Y.  &  Col.  153. 

4.  Where  occupiers  file  a  bill  against  a  party  to  establish  a  modus,  pending  a  suit 
instituted  against  them  by  the  same  party  for  the  tithes,  it  is  not  necessary  for 
them,  in  support  of  their  bill,  to  have  the  defendant's  admission  of  their  occupa- 
tion.—Fwfcer  v.  Arlett,  2  Y.  &  Col.  208. 

5.  The  reasonableness  of  setting  out  every  tenth  turnip,  instead  of  every  tenth  heap 
of  turnips  for  the  parson,  must  depend  upon  whether,  by  that  mode  of  tithing,  the 
parson  has  an  opportunity  of  seeing  that  the  tithe  is  fairly  laid  out. — Clarke  v. 
Clarke,  2  Y.  &  Col.  245. 

6.  When  evidence  of  a  payment  in  lieu  of  tithes  was  given,  extending  so  far  back  as 
the  reign  of  Charles  1,  but  more  ancient  documents  relating  to  the  same  parish, 
and  among  them  the  Ecclesiastical  Survey  of  Henry  8,  made  no  mention  of  such 
payment :  Held,  that  an  allegation  of  such  payment  having  existed  before  legal 
memory  was  not  supported.— Lord  Graves  v.  Fisher,  C.  &  F.  1 . 

7.  Upon  the  trial  of  an  action  brought  by  a  lay-impropriator  under  the  statute 
5  &  6  £d.  6,  c.  13,  for  not  setting  out  tithe,  evidence  having  been  given  that  the 
tithe  in  question  had  never  been  paid  for  the  lands  of  the  defendant,  the  judge 
was  required  to  direct  the  jury  that  a  grant  or  release  of  the  tithe  ought  to  be 
presumed.  But  the  judge  told  the  jury  that  they  could  not  presume  a  grant  from 
mere  non-payment,  and  that  it  was  no  answer  to  a  claim  of  tithe  by  a  lay-impro- 
priator. Whereupon  a  bill  of  exceptions  was  tendered  and  signed.  A  verdict 
upon  this  direction  having  been  given  for  the  plaintiff,  and  judgment  thereon 
upon  a  writ  of  error,  the  judgment  was  affirmed  in  the  Exchequer  Chamber  and 
in  the  House  of  Lords. — Andrews  v.  Drever,  Bli.  471. 

8.  From  evidence  of  a  grant  from  the  crown  in  1579,  and  of  modern  enjoyment  of 
tithes,  the  jury  may  presume  intermediate  conveyances  of  the  rectory  between 
the  date  of  the  original  grant  and  a  lease  of  tithes  dated  in  1686. — Andrews  v. 
Drever,  Bli.  471. 

TITLE  TO  PROPERTY. 

1.  In  cases  in  which,  but  for  the  existence  of  a  trust,  the  title  to  real  property  would 
be  to  be  tried  at  law,  and  a  party  would  consequently  have  repeated  opportuni- 
ties of  trying  it,  the  Court  of  Chancery  is  unwilling  to  bind  the  rights  of  the  par- 
ties by  a  single  trial,  especially  when  it  appears  likely  that  more  light  will  be 
thrown  upon  the  subject  by  another  trial.  (Mudd  v.  Sukermore,  Rolls,  1835.) 
•—Loeke  v.  Colman,  2  M.  &  C.  42. 

2.  Upon  the  death  of  one  of  two  partners,  intestate,  the  personal  representatives 
of  the  deceased  partner  agreed  to  sell  his  moiety  of  the  real  property  of  the  partner- 
ship to  the  surviving  partner,  and  at  the  same  time  stipulated  that  they  would 
furnish  him,  at  their  own  expense,  with  an  abstract  of  their  title  to  that  moiety : 
Held,  that  they  were  bound  to  furnish  the  usual  abstract  of  title,  and  not  merely 
the  letters  of  administration  under  which  they  acted  in  relation  to  the  intestate's 
personal  estate. — Morris  v.  Kearstey,  2  Y.  &  Col.  139. 

TORTS. 

Bill  of  discovery  does  not  lie  in  aid  of  action  for  personal  ioii,— Glynn  v.  Houston, 
1  Keen,  329. 

TWO  SUITS  FOR  SAME  MATTER. 

An  injunction  was  granted  to  restrain  the  plaintiff  from  prosecuting  a  sUit  not 
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brought  to  a  hearing  in  Ireland,  the  subject-matter  of  the  suit  beiag  the  same  as 
that  of  a  suit  instituted  in  this  Court,  and  in  which  this  Court  had  pronounced  a 
decree,  refusing  the  relief  sought  by  the  plaintiff.— Bootfc  v.  Leycester,  1  Keen, 
579. 

TH£ATR£. 

No  play  can  lawfully  be  acted  for  hire,  gain,  or  reward,  within  twenty  miles  of 
London,  without  the  authority  of  letters-patent  from  the  king,  or  of  a  licence  from 
the  lord  chamberlain,  and  no  aucl\  letters-patent  or  licence  can  be  granted  so  to 
authorize  the  performance  of  plays  at  any  place,  ej(cept  within  the  city  or  liber- 
ties of  Westminster,  or  where  the  king  may  happen  to  reside. 
•  An  agreement,  therefore,  for  a  partnership  in  acting  plays  at  a  theatre  situate 
within  twenty  miles  of  London,  but  not  within  the  city  or  liberties  of  Westmin- 
ster, or  in  the  plaee  of  the  king*s  residence,  is  one  to  which  the  Court  will  not 
giye  effect.  (Rex  v.  Glossop,  4  B.  &  Aid.  616;  Rex  v.  Neville,  1  B.  & 
AdoL  489  ;  De  Begds  v.  Armested,  10  Bing.  107.}— J?u7tn^  v.  Oshaldiston,  2 
M.  &  C,  53. 

TRADING  COMPANY. 

Real  property  held  for  the  purposes  of  a  trading  company,  is,  in  equity,  to  be 

deemed  in  the  nature  of  personal  estate,  although  the  company  is  a  corporation. 

and  the  shares  are  assignable,  and  oiys  shareholder  is  not  answerable  for  the 

acts  of  another  in  relation  to  the  partnership  concern. — Bligh  y.  Brent,  2  Y.& 

Col.  268. 

TRUaT. 

1.  A  fiither  aasigaed  eertain  leasehold  prenusea  to  a  tmistee,  m  trust  for  his  sou, 
ttntil  he  should  attain  the  age  of  twenty-one  years,  and  in  the  meantiBBe  to  stand 
possessed  theveof  in  trust,  to  eolVect  and  receive  the  rents  ax«d  profits  thereof,  as 
a]B4  when  the  same  should  become  payable,  and  thereupon  to  pay,  a^ly,  and 
disposi^  of  the  aame  for  and  towards  the  maintenance,  education,  clothings  and 
support  of  the  said  son  during  his  minority ;  and  upon  his  attaining  the  age  of 
twenty-one  years,  upon  trust  to  assign  the  said  premises,  together  with  the  lease 
and  accumulations  of  rents,  unto  the  said  son,  his  executors,  &c.,  for  the  re- 
mainder of  the  term :  Held,  the  son  took  a  vested  interest  in  the  lease,  and,  on 
his  death,  that  it  passed  to  his  personal  representatives. — Stephen*  v.  Frost,  2  Y. 
&.Col.  302. 

2.  Qu4r«,  Whether,  notwithstanding  the  ca.se  of  Davies  v.  Thornycroft,  6  Sim.  420, 
a  trust  for  the  separate  use  of  a  single  woman  is  valid  against  an  aCker-taken  hus- 
band 1— JMafrer  v.  Hobbs,  2  Y.  &  Col.  317. 

3.  A  testator  after  commencing  his  will  with  words  amounting  to  a  charge  of  hb 
real  estate  vnth  the  payment  of  his  debts,  devised  an  advowson  to  trustees,  upon 
trust  to  present  his  youngest  son  to  the  living  when  vacant  and  subject  thereto 
in  trust,  to  sell  and  apply  the  produce  of  the  sale  for  the  special  purposes  therein 
mentioned,  and  he  directed  his  residuary  i^l  estate  upon  certain  trusts  to  other 
trustees,  and  appointed  three  executors,  (who  proved  his  will)  one  of  whom  was 
hil  youngest  son,  and  another  one  of  the  trustees  of  the  advowson. 

The  personal  estate  being  insufficient  for  the  payment  of  his  debts,  the  toustees 
oi  the  advowson,  one  of  whom  was  an  executor,  at  the  iostenctt  of  the  ethei  ex- 
ecutors, contracted  to  sell  the  advowson,  before  any  vacancy  had  occuraed  in 
the  living.  In  a  suit  for  specific  performance  by  the  plaintiS,  the  trustees,  of 
the  advowson  and  executors,  against  the  purchaser^  it  wns  held,,  that  the  charge 
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being  ia  efi«et  a  d«vise  of  real  estate  b  truK  to  pay  debts,  a  good  title  eottld  be 
made  by  plaintifis  without  institution  of  a  suit  to  asoertafai  deficiency  of  peftonal 
estate,  and  that  purchaser  was  not  bound  either  to  inquire  whether  other  suffi- 
cient property  ought  not  to  be  applied  in  payment  of  debtSi  or  to  see  to  the  appli- 
cation of  purchajse  money«~^W6  v.  Barret,  I  Keen,  559. 

4.  A  s«n  of  2000/*  was,  by  )fae  direction  of  H.  0.,  carried  by  her  bankers  to  an 
account  in  the  j^oint  names  of  herself,  as  trustee  for  the  plaintiffs,  and  the  plain- 
tiffii ;  the  bankers  gave  a  promissory  note  for  the  amount,  payable  in  fourteen 
days,  with  interest  at  2^  per  cent,  to  H,  O.,  trustee  for  the  persons  therein  named. 
After  the  death  of  H.  O.  her  executors  recdved  from  the  bankers  the  sum  secured 
by  the  promissory  note :  Held,  that  this  amounted  to  a  complete  declaration  of 
trust,  and  that  executor  was  a  trustee  for  the  plaintiff,  in  whose  favour  trust  was 
Aec\9ied.—Wheatley  v.  Parr,  1  Keen,  551. 

5.  Trtistee,  after  devismg  certmn  real  estates  to  different  persons,  gave  and  devised 
all  his  real  estates,  not  before  disposed  of  by  his  will,  to  A.  B.,  his  heirs,  execu- 
tors, admimetrators,  and  aarigns,  according  to  the  tenure  and  nature  thereof  re- 
speetively,  to  atid  fot  his  and  their  own  use  and  benefit:  Held,  that  the  trust 
estate  passed^— BaiiifrHtf^tf  v«  Ashburton,  %Y,Bc  Col.  347. 

6«  A  testator  beitig  seised  in  fee  of  a  farm  in  the  parish  of  A.,  and  being  also  pos- 
sessed of  a  lease  for  lives  of  the  rectorial  6thes  of  that  parish,  devised  the  farm  td 
lu  nephews  in  (ail  male,  and  the  lease  to  his  brother  J.,  his  executors,  adminis- 
trators, and  assigns,  owners  or  occupiers  of  the  said  parsonage,  tithes,  and  pre- 
mises, should  at  all  times  after  his  decease  free  and  discharge  his  said  farm  from 
all  manner  of  tithes,  whieb  should  be  payable  out  of  the  same  to  the  said  owner 
or  occupier  of  the  parsonage  mmI  tithes  aforesaid^  J.  survived  the  testetor,  and 
devised  his  interest  in  the  lease  to  his  four  sons,  who  took  several  renewals,  and 
in  1782  assigned  the  existing  lease  for  a  valuable  consideration  to  A.  B.,  with 
notice  of  the  trusts  of  the  will :  Held,  that  a  party  to  whom  the  tithes  were  be- 
queathed by  the  will  of  A.  B.,  and  who  took  a  renewal  of  the  lease  in  1817,  held 
tile  renewed  lease  upon  the  trusts  of  the  will,  and  consequently  had  no  title  to 
the  ^hes  of  the  farm,  and  that  the  owner  of  the  farm  was  not  bound  to  contri- 
bute to  the  renewal  fines.— Tr«66  v.  Lugar,^  Y.  &  Col.  247. 

7.  A  testetrix  devised  a  customary  tenement  to  J.,  without  words  limiting  the  in- 
heritance. tJpon  the  death  of  the  dormant  surrenderee,  in  whom  the  legal 
estete  was,  surrendered  the  fee  to  J.,  and  J.  died  more  than  forty  years  before 
the  filing  of  the  bill,  having  surrendered  the  tenement  to  a  purchaser,  who  had 
notice  of  the  will  of  the  testatrix :  Held^  that  the  equitable  title  of  the  heir, 
which  accrued  on  the  death  of  J.,  was  barred  by  length  of  time.  (Cholmondeley 
V.  Clinton,  2  J.  &  W.  190.)— Coi/ard  v.  Hare,  2  R*  &  M.  676. 

8.  The  owner  of  an  equiteble  estete  conveyed  it  to  trustees  upon  trust  for  sale,  and 
H    by  a  deed  of  even  date  with  the  conveyance,  declared  the  trusts  upon  which 

the  produce  of  the  sale  were  to  be  applied.  I1te  party  who  had  the  mere  legal 
estate  and  no  beneficial  interest,  refused  to  convey  it  to  the  equitable  trustee  un- 
less the  persons  interested  as  eeitui  que  trust  under  the  deed  of  even  date  were^ 
made  parties  to  the  conveyance :  Held,  that  he  was  not  justified  in  that  refusal^ 
but  as  he  acted  bond  fide  under  the  advice  of  a  conveyancer  of  character,  the 
Court  made  ttw  decree  against  him  without . costs.— iffigtV  v.  Stannard,  M.  &  K. 

vvv. 

9.  Th<  eighth  secticd  of  the  Stat,  1  W.  4,  c.  60,  relates  to  trust  only,  and  not  to' 
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mortgages ;  and  to  positive  or  naked  trustees,  and  not  to  constructive  trustees,  or 
trustees  by  operation  of  law.— In  re  Dearden,  M.  &  K.  608. 

10.  An  engagement  by  A.  to  answer  the  draft  of  B.  for  payment  of  a  debt  due 
from  B.  to  C,  no  draft  having  been  drawn  by  B.,  and  no  communication  of  the 
transaction  between  A.  and  B.  havmg  been  made  to  C,  raises  no  equity  in  C.  to 
recover  the  amount  of  the  debt  from  it, — Rottenbury  v.  Fenten,  M.  &  K.  505. 

11.  Where  persons  intrusted  with  the  administration  of  a  fund  have  incurred  legiti- 
mate and  proper  expenses  in  performing  duties  thrown  upon  them  by  their  fidu* 
ciary  situation,  they  have  a  right,  b6th  at  law  and  in  equity,  to  reimburse  them- 
selves out  of  the  funds  in  their  hands,  without  any  special  provision  to  thkt  effect. 
— Attorney  General  v.  Mayor  of  Norwich,  M.  &  C.  406. 

TRUSTEE. 

1.  Where  trustees  for  infants  persisted  in  unnecessary  litigation,  they  were  ordered 
to  pay  the  costs  personally.— Camp&ei^  v.  Campbell,  2  M.  &  C.  25. 

2.  A  sum  of  £2000  was  by  the  direction  of  H.  O.  carried  by  her  bankers  to  an 
account  in  the  joint  names  of  herself,  as  trustee  for  the  plaintiiis,  and  the  plain- 
tiffs ;  the  bankers  gave  a  promissory  note  for  the  amount  payable  in  fourteen 
days,  with  interest  at  2^  per  cent  to  H.  O.,  trustee  for  the  person  therein  named. 
After  the  death  of  H.  O.  her  executors  received  from  the  bankers  the  sum 
secured  by  the  promissory  note :  Held,  that  this  amounted  to  a  complete  decla- 
ration of  trust,  and  that  executor  was  a  trustee  for  plaintiff,  in  whose  favour  trust 
was  declared. — Wheatley  v.  Parr,  1  Keen,  551. 

3.  The  Court  will  not  allow  costs  to  a  trustee  who,  after  having  acted,  declines  to 
perform  the  trusts  reposed  in  him,  and-  thereby  renders  a  suit  for  the  appointment 
of  a  new  trustee  necessaiy. — Howard  v.  Rhodes,  1  Keen,  581. 

4.  For  the  proper  form  of  the  reference  under  the  stat.  1  W.  4,  c.  60,  see  Be 
Pigott^  2  R.  &  M.  683. 

5.  Where  it  appeared  upon  an  information  against  1;he  Fishmongers'  Company,  that* 
the  company  omitted  to  invest  a  legacy  directed  to  be  invested  in  land  for  the 
benefit  of  the  charity,  but  had  applied  their  own  funds  in  aid  of  the  charity  to  a 
larger  amount  than  the  investment  would  have  produced :  Held,  that  the  neg- 
lect to  invest  it  either  in  land  or  (if  that  could  not  be  advantageously  accom- 
plished) in  some  separate  fund,  was  a  substantial  ground  of  complaint,  and 
directed  accordingly  such  investment  as  appeared  most  beneficial  to  the  charity, 
but  refused  an  inquiry  as  to  the  loss  alleged  but  not  shown  to  have  been  sus- 
tained by  the  neglect  to  invest ;  and  considering  that  the  suit  was  not  instituted 
for  the  benefit  of  the  charity,  the  Court  directed  the  defendants  to  pay  the  costs 
as  between  party  and  party,  and  refused  the  relators  their  extra  costs  out  of 
charity  fund. — Attorney-General  v.  Fishmongers*  Company,  1  Keen,  492. 

TRUSTEE  AND  CESTUI  QUE  TRUST. 

A.  having  a  life  interest  in  premises  vested  in  trustees,  who  had  a  power  of  leasing, 
agreed  to  grant  a  lease  for  twenty-one  years  to  B.  The  trustees  refused  to  grant 
a  lease  to  B.,  on  the  ground  that  he  was  in  insolvent  circumstances,  and  that 
the  grant  of  such  lease  would  be  a  breach  of  trust  against  their  cestuis  que  trust. 
The  Court  being  of  opinion  that  B.  was  entitled  to  specific  performance,  and 
that  the  trustees  had  given  A,  some  authority  to  act,  ordered  the  trustees  to  exe- 
cute a  lease  to  B.  to  the  extent  of  A/s  interest.— ^eaj«  v.  Machetixie,  1  Keen, 
474. 
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UNDER-LESSEE. 

The  equitable  assignee  of  an  under-lease  is  •clothed  with  the  obligation  to  perform 
the  covenants  in  the  under-lease,  though  he  is  himself  the  original  lessor,  and 
he  cannot  set  up  non-performance  of  those*  covenants  against  his  lessee,  as  a 
ground  for  refusing  the  performance  of  a  contract  in  the  original  -lease. — 
Jenkins  v.  Portman,  I  Keen,  435. 

VENDOR  AND  PURCHASER. 

1.  Under  an  agreement  of  exchange  between  A.,  who  held  lands  under  a  college 
lease,  and  B.,  the  owner  of  an  adjoining  estate,  B.  occupied  part  of  the  college 
lands,  and  A.  had  occupied  along  with  the  residue  of  the  leasehold  part  of  B.'s 
estate.  A.  having  become  bankrupt,  the  college  leasehold  was  sold,  and  was 
described  in  the  particulars  of  sale  as  "  late  the  residence  of  A. :"  Held,  that  the 
purchaser  was  not  to  be  considered  as  having  noticed  the  agreement  of  exchange, 
and  that  he  had  a  right  to  recover  the  part  of  the  leasehold  in  B.'s  occupation.— 
MiU$  V.  Langley,2  R.  &  M.  626. 

2.  A  testator,  after  commencing  his  will  with  words  amounting  to  a  charge  of  his 
real  estate  with  the  payment  of  his  debts,  devised  an  advowson  to  trustees,  upon 
trust  to  present  his  youngest  son  to  the  living  when  vacant,  and  subject  thereto 
in  trust  to  sell  and  apply  the  produce  of  the  sale  for  the  special  purposes  therein 
mentioned ;  and  he  devised  his  residuary  real  estate  upon  certain  trusts,  to  other 
trustees,  and  appointed  three  executors  (who  proved  his  will),  one  of  whom  was 
his  youngest  son,  and  another  one  of  the  trustees  of  the  advowson. 

The  personal  estate  being  insufficient  for  the  payment  of  his  debts,  the  trustees 
of  the  advowson,  one  of  whom  was  an  executor,  at  the  instance  of  the  other  exe- 
cutors, contracted  to  sell  the  advowson,  before  any  vacancy  had  occurred  in  the 
living. 

In  a  suit  for  specific  performance  by  the  plaintiffs,  the  trustees  of  the  advow- 
son and  executors,  against  the  purchaser,  it  was  held  that  the  charge  being  in 
effect  a  devise  of  real  estate  in  trust  to  pay  debts,  a  good  title  could  be  made  by 
plaintiffs,  without  institution  of  a  suit  to  ascertain  deficiency  of  personal  estate, 
and  that  purchaser  was  not  bound  either  to  inquire  whether  other  sufficient  pro- 
.  perty  ought  first  to  be  applied  in  payment  of  debts,  or  to  see  to  the  application  of 
purchase-money. — Shaw  v.  Barrer,  1  Keen,  669. 

3.  By  conditions  of  sale  it  was  stipulated,  that  the  vendor  of  an  jestate  which  was 
sold  in  lots,  should  deliver  an  abstract  of  the  title  to  the  purchasers,  and  deduce 
a  good  title ;  but  that  as  to  a  part  of  the  estate,  acquired  under  an  inclosure,  he 
should  not  be  bound  to  show  any  title  thereto  prior  to  the  award ;  and  it  was 
farther  stipulated,  that  the  vendor  should  deliver  up  to  the  largest  purchaser  in  . 
value  all  the  title-deeds  and  other  documents  in  his  custody,  but  should  not  be 
required  to  produce  any  original  deed  or  documents  other  than  those  in  his  pos- 
session, and  set  forth  iif  the  abstract :  Held,  that  the  construction  of  these  condi- 
tions did  not  excuse  the  vendor  from  verifying  the  title  shown  upon  the  abstract, 
by  producing  the  deeds,  or,  if  any  of  them  were  not  in  his  possession,  by  other 

^  satisfactory  evidence.  (Dick  v.  Donald,  1  Bligh,  N.  S.  660.)—Southby  v.  Hutt, 
2  M.  &  C.  207. 

4.  The  account  of  rents  given  against  a  purchaser  for  value,  who,  after  being  in 
possession,  is  evicted  by  a  party  having  a  better  title,  ought  not  to  extend  to  such 
rents  as,  without  bis  default  or  neglect,  might  have  been  received,  if  no  special 
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case  of  fraud  is  made  against  him.    (Moneypenny  v.  Brisloirt  9  Rmb«  h  M. 
117.)— H<mmM  t.  HmmU,  M.  &  C.  478« 
&  WbM«  a  mortgage  pvduMd  port  ol  tht  —r^igad  estate ;  kb  pri&eipal  And 
mterartyaakiiliilad«ptotiwMtkolMav«k,«ieMdedtlM|«ratta#BM^    he 
WW  let  kto  posMsnoniraM  th«  pneediog  ClUMtauM.— BaM  ▼•BmmhI,  ttHl«427. 

6.  Where  a  vendor  signs  a  receipt  for  the  whole  pvrelnse-money,  but  snifefs  the 
purchaser  to  retain  part  of  it,  and  remains  in  paasesMBof  te  estate  as  Imaiit  %m 
the  purchaser;  his  possession  is  no  notice,  to  a  subsequent  puxehaser  or  ioeam- 
bianoer,  of  his  lien  on  the  estate  ibr  the  sum  vetaioed.— fF&its  v.  WdktfUld,  Sim. 
401. 

7.  If  a  vasdor*  who  kaewe  thai  tiw  pmhase-MMy  is  trMi  meoey,  saffeie  etie  of 
the  mislees  to  retain  p«rt  ef  it,  natheut  the  kaeirMige  of  the  ce-troaiese  0t  the 
eeslai  qee  tseat,  he  has  no  Hen  oo  the  eslste  ibe^  the  paft  ee  falaiiied.^^.  C« 

8.  The  rule  thet  a  pmdiaser  for  rahiable  eonsideFBtkm  without  notice  is  pit)tected 
by  the  legal  estate,  extends  not  only  to  cases  where  his  title  is  impeached  by 
reason  of  some  secret  act  done  by  the  Tendor  or  these  under  whoai  he  elaims, 
but  to  cases  also  where  his  title  is  impeached  by  reason  of  the  fiUsehood  of  a  iact 
of  title  asserted  by  the  vendor  or  thees  under  whoaa  he  Haiansj  where  such 
asserted  title  ia  clothed  with  poBsessien»  and  the  falsehood  of  the  aUeged  fiiel  not 
have  been  discovered  by  reasonable  diligeace^— Jmsf  v«  Pomlei,  M«  &  R.  681. 

».  S^devwed  hwfa  to  he  puf  eheiad  with  the  psweeedi  ef  ew<Mi  islrtl  ertM  iohig 
lifetime,  to  the  «se  el  tfesteesaad  iSkm  hin,  upesttesl^  to  p^r  the  feats  and 
ptefita  te  hss  daeghler,  whether  MaiieA  or  euieMiiei,  fer  hsr  sepajile  tfse,  and 
not  sahjeei  to  the  debts  or  eontrol  of  «9r  hflshand ;  asd  after  her  decwaee  ifpon 
further  trusty  to  eontey  the  lands  te  su^  peieeieead  far  aucfh  leei^  esMleak  and 
interests  as  his  daughter  should  by  will,  attested  by  three  credible  witneassv,  s^d 
whether  msoBied  or  sin^,  appMt ;  wad  inr  weat  ef  iseh  appeiataaiat,  upon 
trwty  te  convey  the  imbeht  and  idheiitMMa  eC  te  lafids  to  the  right  hoR  e#  his 
dswghter;  and  the  testator  further  diBStted»  that  as  te  so  maeh  of  sech  precept  as 
should  Ml  have  bees  laid  out  hs  leads,  te  treotecB  shouldinvest  the  same  ift  the 
pQUiefonde,  and  pey  the^vidends  into  te  piwper  hands  of  Mi  daug^fer,  daring 
her  HK^fetMrsote^we  and  heaeftt,  whetbermanied  or  BamoAicxI,  aaif  iHit  sirtiject 
to  the  debts  or  control  of  any  hssbesMl ;  and  after  her  decease  upon  ftntertrast, 
to  pay  and  transfer  te  same  to  such  persons,  and  for  such  intents  and  purposes, 
and  in  such  manner  as  she  should,  by  her  last  will  and  testament,  and  whether 
sole  or  covert,  appoint  -,  and  in  default  thereof,,  in  trust,  to  pay,.  tiaasiiBi^  and 
assign  the  same  to  the  executors  or  adnNnistrators  of  his.  daughter.  Alter  th^ 
death  of  S.,  lands  were  purchased^  and  were  conveyed  to  te  trustees  of  hi»  will, 
upon  te  trusts  and  for  the  purposes  expressed  and  declared  in  te  wilh  A  eon- 
tract  having  been  subsequently  entered  into  by  te  trustees  for  te  sale  of  those 
lands^  it  was  held,  that  the  trustees,  with  te  concurrence  of  te  dau|^ter,  could 
make  a  good  title  to  the  purchaser.— If «M  v.  EarlrfSlmfte$lmry,U,  &  R..5e9. 

10.  Where  an  estate  is  chained  generally  with  te  payment  etf  debts-  and  legacies, 
and  the  debta  have  been  paid,  bet  not  te  legades,  te  puieimer  wiU  not  be 
bound  to  see  to  the  application  of  the  purchase-money,  unless  it  he  pvsn^ed  that 
he  knew  of  the  payment  of  the  debts ;  and  the  taking  of  a  general  bond  of  in- 
demnity, or  of  a  bond  of  indemnity  against  the  legacies  only-,  will  not  raise  the 
inference  thut  he  knew  of  such  payment.— /o^nwn  v.  Kennett,  M.  &  R.  624. 

11.  it  vendor,  in  lieu  of  te  price  of  3000/.,  agreed  to  accept  an  annuity  of  100/. 
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a  year  for  th«  joiat  lives  oC  her  inteiided  hosband  and  henelf,  in  case  the  pur- 
chaser shouUl  so  long  live,  the  purchaeer  engaging  that  his  penonal  repre- 
sentatives should  within  three  OMHiths  after  his  deceaas,  m  certain  events,  hat  not 
in  all  events,  pay  a  further  sum  of  3000k  TUs  is  not  a  seenrity,  but  •  snbsti- 
tution  for  the  priee ;  and  the  lien  of  the  vendor  on  the  land  is  diseharged.-- 
Farroitr.  Sim^kmd,  M.  H  K.  655. 

VESTED  INTEREST. 

A  father  assigned  certain  leasehold  premises  to  a  trustee^  in  trust  for  his  sen  until 
he  should  attain  the  age  of  tviren^-one  years,  and  in  the  meantime  to  stand 
possessed  thereof  in  trust,  to  collect  and  receive  the  rents  and  profits  therectf,  as 
and  when  the  same  should  become  payable,  and  thereupon  to  pay,  apply,  and' 
dispose  of  the  same  for  and  towards  the  maintenance,  education,  clothing,  and 
support  of  the  said  son  during  his  minority  \  and  upon  his  attaining  the  age  of 
twenty-one  years,  upon  trust  to  assign  the  said  premises,  together  with  the  lease, 
and  the  accumulation  of  rents,  unto  the  said  son»  his  executors,  &c.  for  the  re- 
mainder of  the  term :— Held,  the  son  took  a  vested  interest  in  lease,  and  on  his  death 
that  it  passed  to  his  personal  representatives,— StopAens  v.  Frost,  2  Y.  &  Col.  302. 

VOLUNTARY  CONVEYANCE. 

A  person  by  deed  eanteyed  to  trattees  cettain  penonal  pvopertyv  npon  tr«t  toseU, 
and,  after  satiafyiig  eertain  specified  elnvges  and  claans  in  a  pieKribed  older, 
out  of  proceeds  to  divide  residue  among  his  schedoled  eieditorsy  none  of  whom 
were  parties  or  privy  to  execution  of  deed.  The  trustees,  after  partially  exeeutiDg 
the  trusts,  by  making  sales  and  paying  off  the  pacified  ohaiges  and  claitts  in  the 
order  directed,  cononned  with  the  grantor  in  doiag  several  acta  inconaistent  with 
the  subsequent  trasts :  Held«  that  the  conveyance  was  a  piivato  arrangeaMnt  for 
the  convenience  of  the  grantor,  and  vested  no  right  in  creditors.  (WallwyB  v. 
Coutts,  3  Sira.  14.}~G4irrar(i  v«  Lord  Lauderdale,  2  R.  Si  M.  451. 

WARD  OF  COURT. 

The  clandestine  removal  of  a  ward  of  Court  from  dke  custody  of  the  person  with 
whom  sndi  ward  has  been  resicBng  under  the  anthority  of  the  Conrt,  is  in  its 
nature  a  criminal  contempt,— >feWM/€y  v.  Duhe  rf  Beaufort,  2  R.  &  M.  639« 

WILL. 

1*  The  testator,  upon  the  marriage  of  his  daughter  C,  covenanted  to  make  her  for-' 
tune  equal  to  that  of  any  one  of  his  five  other  daughters.  By  his  will  he  gave 
to  C.  absolutely  a  provision  qual  to  that  which  he  gave  to  any  one  of  his  other 
five  daughters  and  their  issue ;  but  the  fortunes  bequeathed  to  these  five  daugh- 
ters were  limited  to  them  for  life  only,  with  remainder  to  their  issue  -,  and  in  case 
any  one  of  the  five  should  die  without  leaving  issue,  her  share  was  to  go  to  the 
others  of  the  four  daughters  and  their  issue,  in  the  same  manner  as  their  original 
shares.     One  of  the  five  died  without  issue :  Held,  the  provision  for  C.  being 

*  given  to  her  absolutely,  she  thereby  takes  an  equivalent  in  value  to  the  contingent 
interests  which  the  five  daughters  took  in  each  other's  share ;  and  she  is  therefore 
not  entitled  to  claim  any  further  provision  in  respect  of  the  benefit  derived  by  the 
hm  daughters  fimn  the  share  of  the  fifth  daughter,  who  died  without  issue^-* 
Clegg  V.  Clegg,  2?  R.  &  M.  570. 

2;  A  testator  by  his  will  devises  all  his  real  estates  to  his  executors  fbr  the  purposes 
thereinafter  stated  ;  and  after  empowering  Aem  either  to  continue  his  business  or 
to  dispose  of  it,  he  gives  the  profits  of  it  in  the  one  case>  and  the  interest  of  the 
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monies  arising  from  the  sale  in  the  other,  and  also  the  interest  of  the  securities  on 
which  the  rest  of  his  capital  should  be  invested,  |o  his  daughter  for  life,  her  receipt 
to  be  a'  discharge.  He  then  gives  her  the  rents  and  profits  of  all  his  real  estate, 
during  her  life ;  and  at  her  decease  he  devises  and  bequeaths  to  her  heirs  all  his 
estates  real  and  personal  as  tenants  in  common :  if  his  daughter  has  but  one 
child,  such  child  is  to  possess  the  whole ;  but  if  she  should  die  without  issue, 
then  at  her  decease  he  gives  certain  legacies.  He  next  directs  all  his  goods  and 
effects  to  be  sold,  his  said  legacies  to  be  paid,  and  a  sum  invested,  sufficient  to 
purchase  150L  a  year,  which  is  to  be  paid  to  the  husband  of  the  daughter.  He 
then  orders  his  real  estates  to  be  sold  at  the  decease  of  his  daughter,  or  at  the 
decease  of  his  brothers  and  sisters,  according  as  a  particular  event  may  turn  out; 
and  he  gives  over  to  certain  persons  all  the  residue  of  his  personal  estate,  includ- 
ing the  proceeds  of  the  sale  of  the  real  estates  when  sold,  and  the  rents  of  them 
until  they  are  sold.  The  daughter  died  without  having  had  issue :  Held,  the 
daughter  took  an  estate  tail  in  the  freeholds,  (Jeson  v.  Wright,  2  Bligh,  1) ;  that 
the  real  and  personal  estate  being  given  over  together,  she  took  the  personal 
estate  absolutely  ;  that  the  annuity  of  150i.  was  charged  both  on  the  real  and 
personal  estate.  See  Campbell  v.  Harding,' Malcolm  v.  Taylor,  2  R.  &  M.  390 
—416.)— Dtttifc  V.  Fenner,  2  R.  &  M.  567. 

3.  Where  a  testator  gives  an  annuity  to  A.  for  life,  payable  quarterly,  the  first  pay* 
ment  to  be  made  within  eighteen  months  after  his  death,  the  annuity  does  not 
commence  till  fifteen  months  from  the  death  of  the  testator,— Jruin  v.  Ironmonger, 
2  R.  &  M.  531. 

4.  Where  a  testator  makes  a  codicil  without  professional  assistance,  his  expressions 
are  not  to  be  construed  literally  and  technically,  if  upon  the  whole  instrument  it 
appears  that  he  meant  to  use  them  in  a  different  sense. — Read  v.  Backhouse,  2 
R.&M.  546. 

5.  Where  a  testator  gives  an  annuity  to  A.  for  life,  and  directs  the  first  payment  to 
be  made  within  one  month  from  his,  the  testator's  death,  the  annuity  commences 
from  the  death  of  the  testator;  and  though  the  first  year's  payment  is  to  be. made 
at  the  appointed  time,  the  payment  for  the  second  year  does  not  become  due  till 
the  end  of  the  year. — Irvin  v.  Ironmonger,  2  R.  &  M.  531. 

6.  A  testator  appoints  a  fund,  after  the  death  of  his  wife,  to  his  son,  to  be  paid  to 
him  at  her  decease,  if  he  shall  then  have  attained  twenty-one ;  and  in  case  his 
son  dies  under  twenty-one,  and  after  the  wife,  he  gives^e  fund  to  his  brother ; 
and  in  case  the  wife  should  outlive  both  the  son  and  the  brother,  he  gives  it  to 
the  brother's  daughters  then  living.  The  son  attained  twenty-one,  and  died  in 
the  lifetime  of  the  wife,  who  survived  both  the  son  and  the  brother ;  there  were 

'  daughters  of  the  brother  then  living  :  Held,  that  the  representatives  of  the  son, 
and  not  the  daughters  of  the  brother,  are  entitled  to  the  fund.->  Clutterbuck  v. 
Edwards,  2  R.  &  M.  577. 

7.  A  legacy  of  "  lOOL  long  annuities  stock,"  held,  upon  the  context  of  the  will, 
and  the  evidence  of  the  state  of  the  funded  property,  to  be  pecuniary  and  not  spe- 
&c,— Attorney-General  v.  Grote,  2  R.  &  M.  699. 

8.  A  testatrix  by  a  codicil  gave  to  A.  and  M.  "  50/.  each,  of  bank  long  annuities 
now  standing  in  my  name.*'  At  the  date  of  the  codicil,  and  at  her  death,  she 
possessed  long  annuities  sufficient  to  answer  this  bequest  specifically,  but  not 
also  to  satisfy  certain  legacies  charged  by  the  other  testamentary  papers  upon 

m    the  same  stock.    Evidence  as  to  the  state  and  value  of  the  testatrix's  property  in 
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the  funds  at  those  respective  times  was  admitted  ;  and  in  the  effect  of  that  evi- 
dence, and  the  language  of  the  testamentary  papers,  taken  together,  the  bequest 
to  A,  and  M.  were  held  not  to  be  specific  but  pecuniary.  (Fonereau  v.  Poyntz, 
1  Bro.  C.  C.  472,)— Boys  v.  Williams,  2  R.  &M.  689. 

9.  A  testatrix  bequeathed  all  her  personal  property  to  C,  whom  she  appointed  one 
of  her  executors,  to  his  own  use  and  benefit  for  ever,  trusting  and  wholly  con- 
fiding in  his  honour,  that  he  would  act  in  strict  conformity  with  her  wishes. 
On  the  same  day  on  which  she  made  her  will,  she  executed  a  testamentary 
paper,  by  which  she  gave  several  annuities  and  legacies,  and,  among  others,  a 
legacy  to  the  person  who  was  her  sole  next  of  kin :  Held,  that  C.  took  no  bene- 
ficial interest,  but  was  a  trustee  of  the  residue  for  the  next  of  kin.— TVood  v.  Cox, 
1  Keen,  317. 

10.  The  testator  devised  and  bequeathed  the  residue  of  his  estate  and  effects,  real 
and  personal,  to  trustees,  upon  trust  to  convert  the  same  into  government  secu- 
rities in  their  own  names,  and  to  pay  the  interest  and  dividends  thereof  to  M.  S. 
for  her  life,  and  after  her  decease  to  pay  and  transfer  such  residue  in  equal 
moieties  to  the  persons  therein  mentioned :  Held,  that  tenant  for  life  was  en- 
titled to  interest  of  residue  making  interest,  as  it  stood  at  time  of  testator's  death 
until  end  of  one  year,  or  so  much  of  that  year  as  should  elapse  before  conver- 
sion of  residue,  according  to  direction  of  will. — Douglas  v.  Congreve,  1  Keen, 
410. 

11.  Devise  of  freehold  and  leasehold  estate  to  A.  and  B.,  as  tenants  m  common, 
and  if  either  of  them  should  die  without  leaving  issue,  then  as  to  the  share  of 
such  of  them  as  should  so  die  without  issue  as  aforesaid,  to  the  use  of  the  survivor 
of  them,  the  said  A.  and  B.,  and  the  heirs  of  his  body ;  and  in  case  both  of 
them  should  die  without  issue  of  his  or  their  body  or  bodies,  then  to  the  use  of 
C.  for  life,  with  remainder  to  the  trustees  to  preserve,  &c.,  and  divers  remainders 
over :  Held,  that  the  limitation  to  the  survivor  was  a  good  limitation  by  way.  of 
executory  devise,  that  by  the  word  "  issue"  in  the  succeeding  clause,  the  testator 
intended  such  issue  as  were  to  take  under  the  prior  limitation,  and  that  con- 
sequently the  limitation  over  to  C.  was  not  too  remote. — Radford  v.  Radford,  1 
Keen,  486. 

12.  The  testator  commenced  his  will  with  the  words,  *'  In  the  first  place,  I  direct 
my  just  debts,  funeral  expenses,  and  the  charges  of  proving  this  my  will,  to  be 
duly  paid."  He  then  made  several  devises,  and  he  gave  to  J.  G.  a  small  quan- 
tity of  plate,  together  with  the  rents  and  profits  of  his  freehold  and  leasehold 
premises  due  and  accruing  up  to  the  quarter  day  next  after  his  decease ;  which 
rents  and  profits  he  charged  with  the  payment  of  his  said  debts,  funeral  expenses, 
and  the  charges  of  proving  his  will :  Held,  that  real  estates  generally  were  not 
charged  with  payment  of  debts.— Pa2m«r  v.  Graves,  1  Keen,  545. 

13.  The  general  personal  estate  of  a  testator  is  liable  to  all  costs  occasioned  by 
his  mistake,  or  rendered  necessary  for  the  purpose  of  taking  the  opinion  of  the 
Court  on  the  construction  of  his  will,  though  some  of  those  costs  may  have 
been  incurred  in  proceedings  affectmg  the  real  estate  only,  and  the  result  of 
which  was  to  benefit  a  devisee  of  the  real  estate. — Repley  v.  Moysey,  1  Keen, 
578. 

14.  A  testator  gave  to  M.  S.  50,0002. 3  per  cent,  consols,  to  be  transferred  within 
six  months  after  his  decease,  and  after  giving  a  variety  of  specific  and  pecuniary 
legacies,  he  directed  that  the  duty  upon  all  the  pecuniary  legacies  thereinbefore 
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bequeathed  should  be  pM  out  of  his  genend  petvotial  estate :  Held,  that  the 
legacy  of  the  stock  was  not  a  pecuUiaiy  legacy,  afid  thefefof^  not  exempted 
under  this  elause  of  the  will  from  legacy  duty. — Jhmglat  V.  C&ngfeoe,  1  Keen,  410. 

19.  A  testator  gave  a  legacy  of  5001.  to  bis  wife,  and  after  her  decease  to  6.  W. ; 
and  if  0»  W.  should  die  in  her  lifetime,  to  such  jtenon  6t  persons  as  he  should  by 
will  appoint ;  and  hi  default  of  appointment,  after  the  death  of  his  wife,  to  the 
etecuton  and  administraton  of  0.  W.  absolutely.  O.  W.  died,  havmg  Uiade  a 
will,  by  which  he  appointed  an  etecuW,  but  made  no  appoiutmeut  of  the 
legacy :  Held,  the  executor  took  no  beneficial  interest  in  the  legacy* — Stodh  v. 
Doc2f%,l  Keen,  326. 

16.  A.  by  his  will,  gave  to  his  wife  for  her  life,  his  messuage,  which  he  held  for  a 
term  of  99  years,  and  his  goods,  and  if  she  died  before  his  estate  and  interest 
should  determine,  he  directed  that  the  messuage,  &cc.\  should  vest  in  his  execu- 
tors, and  be  applicable  to  the  purposes  after  declared  in  his  will,  concerhing  his 
personal  estate :  he  devised  all  his  lands,  &c.,  and  leasehold  messuages,  &c., 
B&d  all  other  his  real  and  personal  estate,  upon  trust,  as  to  the  real  estate,  to  re- 
pair and  let  the  same,  &o.,  and  upon  farther  trust,  notwithstanding  any  limitation 
of  uses  or  trusts  thereinbefore  mentioned,  at  their  discretion  to  sell  and  convey 
the  same,  except  the  messuage  &c.  given  to  his  wife,  &c.,  either  in  parcels  for 
building  upon,  or  otherwise  improving  the  same,  and  upon  rents  for  the  benefit 
of  his  real  estate,  such  rents  to  be  held  on  the  same  uses,  &c.  And  as  to  the 
money  td  arise  upon  such  sales  upoh  trust,  to  add  the  same  to  his  pef%otial 
estate,  to  constitute  a  part  thereof,  tlie  ttrill,  then,  as  to  lahds,  &c.,  ii  W.,  gave 
them  in  ti'ust  for  .0.  H.,  and  also  70002.,  to  be  conveyed  and  paid  respectively 
to  0.  H.  at  twenty-on6,  but  if  he  should  die  undei'  that  age,  he  directed  that  Uie 
lands,  &c.,  at  W.,  and  the  tOOO/.,  should  ^nk  into  the  residue  of  his  real  and 
personal  estate,  and  go  according  to  the  dispoatioii  thereinafter  expt^ssed.  The 
will  then  proceeded  as  follow^ :— "  And  is  to  the  fest,  f^idue  aiid  remainder  of 
my  personal  estate,  not  by  this  my  will  specifically  dispcssed  6f,  Upoh  titist  that 
my  trustees  aiid  the  survivor,  his  executors  ahd  adininisti^tors,  do,  khir  payment 
thereout  of  my  just  debts,  &c.,  and  all  sums  necessary  f5r  the  m&iiageinent  and 
repairs  of  my  real  and  personal  estate,  invest  the  overplus  in  the  public  funds, 
&€.,  the  resulting  indotte  or  produce  thereof  to  be  aecumtiUcted  by  way  of  com- 
pound interest,  until  Ji  G.  fthall  arrif  e  tti  the  age  of  t^enty^fbllr  years,  and  tiien 
upon  trust  to  ooitvey,  aasigft^  iM.,  to  J.  d.  (tipon  hM  gtviiig  i^ecUrity,  &e.  for  the 
fegular  paymeUt  tff  the  ilnnui^  fhei^nbefore  beqii^th^),  all  the)  k^l  estate 
and  interest  hi  all  my  freehold,  copyheld,  and  leasehold  diessuagesj  la^ids,  £ic., 
and  all  ether  iny  mA  iM  pei^efcmal  estate  and  effectif  not  thereinbefoire  devisied 
and  bequeathed,  fte/'  The  testator  also  directed  that  his  trai^tees,  out  of  the  in- 
come of  his  personul  eltate,  should  place  S.  C.  at  school,  ahd  give  him  an  aca- 
demical education  art  one  of  the  Universities  of  Oxford  or  Cambridge,  and  for 
that  purpose  appropriate,  out  of  the  iaoome  of  the  testftt<nr*8  persoQi4  estate,  a 
sum  not  exceeding  800/.  per  anBam,  unt&  he  should  atttts  twenty-one  yearn  of 
age,  and  afterwards  1500/.  per  annmn  imtil  be  should  attain  the  age  of  twenty- 
four  )  with  limitation  over  in  case  J.  C.  should  die  witheiut  issue^  before  he  at- 
tained the  age  of  twenty-four  :  Held,  that  the  benefit  intended  to  be  given  to  J«C. 
was  the  produce  of  the  mixed  fund  of  the  real  and  personal  estate  of  the  testator, 
and  that  rents  of  real  estate,  till  S.  C.  attained  twenty-four,  did  net  result  to  heir 
at  law  of  testator,  as  unduposed  of,  but  passed  to  .f.C.  as  part  of  fund  given  ii^ 
irust.— 4 Wi  V.  Phipps,  9  fili.  H,  S.  430, 
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17.  A  testator  entered  into  a  contract  for  the  purchase  of  an  estate,  by  which 
the  vendor  agreed  to  convey  the  same  to  the  purchaser,  his  heirs,  appointees,  or 
assig^ns.  Subsequently  to  the  contract  he  made  a  codicil  to  his  will,  by  which, 
after  reciting  the  contract,  h^  devised  the  purchased  estate  to  his  ezecntora  and 
trustees  upon  the  trusts  therein  mentioned.  He  afterwards  took  a  conveyance 
from  the  vendor  to  the  usual  uses  to  bar  dower:  Held,  that  the  conveyance 
revoked  the  devise.  (Rawlins  v.  Burgis,  2  V.  &  B.  386.)— B«W»  v.  FUteher, 
1  Keen,  369. 

18.  A  testator,  by  his  will,  gave  a  specific  chattel  to  A.  Afterwards,  by  a  codicil 
he  gave  a  number  of  articles  and  of  a  different  kind,  and  of  much  less  value,  to 
B.,  and  in  enumerating  ,those  articles  introduced  an  imperfectly  written  word, 
which  might  be  supposed  to  designate  the  chattel  previously  given  to  A. :  Held, 
that  the  bequest  to  A.  was  not  thereby  revoked.  Goblet  v.  Beachy,  2  R.  &  M. 
624. 

19.  C.  R.,  by  his  will,  gave  the  residue  of  his  estete  to  two  trustees,  in  trust,  out 
of  the  produce  to  invest  40001.  in  the  funds,  in  trust  for  his  grand-daughter  for 
her  life,  and  after  her  death  fbr  her  children,  and,  on  fkilure  of  children,  he 
directed  that  the  capital  should  Ml  into  the  residue.  By  a  codicil,  reciting  tliat 
he  had  by  hb  will  given  to  the  two  trustees,  in  trust  for  his  grand-daughter, 
40001.  five  per  centt,,  standing  in  his  name,  and  that  he  was  desirous  that  such 
trust  should  be  executed  by  three  persons,  he  appointed  another  person  to  be  a 
eo-tmstee  and  guardian  of  his  grand-daughter  jointly  with  the  two  named  in  his 
will ;  and  he  directed  that  his  said  trustees  should  transfer  the  said  stock  to  his 
grand-daughter,  firee  from  all  deductions.  Held,  that  he  did  not  intend  to  give 
the  stock  absolutely,  but  merely  that  the  trusts  should  be  p^ormed  by  three 
trustees  instead  of  two.«»  Barry  t.  CrundsH,  Sim.  430. 

20.  J.  P.»  testator,  by  hit  will,  deviwd  his  messuages,  tenemente,  &e.  ealled  P.  P., 
to  J.  L.  for  life,  with  remainder  to  his  first  and  other  sona»  in  tall  $  and  he 
devised  his  messuage,  tenement  and  lands,  known  by  the  name  of  C«,  to  J.  P. 
for  life,  with  remainder  to  bis  first  and  other  sons  in  tail  i  and  in  the  subsequent 
parte  of  bis  will  he  mentioned  the  estetes  as  his  P.  P,  and  C«  estates.  By  a 
eodieil,  after  reciting  that  be  had  given  the  P.  P.  estate  to  J«  L,,  he  revoked  the 
said  P.  P.  estate,  and  gave  it  to  J«  P* ;  and|  alter  further  reciting  that  he  had 
given  the  said  C.  estate  in  lua  wiU  to  J.  P.,  be  revoked  the  said  bequeati  and 
gave  the  said  C.  eetate  to  J.  L.  Held  s  that  all  the  limitatiene  in  the  will  of  the 
two  estates  were  revoked*  and  that  J,P.  took  the  P.  P.  estate  itt  iee#  and  J.  L. 
the  C.  estate  in  tee^PAitifjM  v<  AUm,  ttm.  446. 

21.  J.  E.,  by  his  w]]],  'gave  his  residuary  estate  to  S.  M.  and  A.M.,  share  and 
share  aUke,  for  their  own  us6  and  benefit.  Independent  of  any  other  person : 
Held,  that  they  took  independent  of  their  hvubxadB^—Margetts  v.  Barringerp 

.492. 


22.  J.  D.,  by  his  wiO,  bequeathed  his  residuary  estate  to  his  grand-children,  and  in 
case',  they  should  all  die  without  leaving  issue,  then  to  the  ehildien  of  A.  and 
their  issue,  in  equal  shares,  or  unto  such  of  them  as  should  prove  their  right 
within  two  yeaia  after  the  death  of  his  grand-children  without  issoe^  A.  bad 
five  children,  two  of  whom  were  fiviag  at  the  date  of  the  will,  and  survived  J .  D. ; 
the  others  died  before  the  date  of  the  will,  bat  two  ef  them  left  issue  r  Held, 
that  all  A,'8  desoendante,  who  were  Itfisg  at  the  death  of  all  J,  D.'s  grand- 
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chOdren,  who  should  be  bom  within  two  yean,  would  be  entitled  to  share  in 
the  residue. — Clay  v.  Pennington,  Sim.  370. 

23.  P.  L.,  by  his  will,  gave  certain  bank  stock  to  trustees,  in  trust  for  A.  for  life, 
and  his  funded  property  to  the  same  trustees,  in  trust  for  B.  for  life,  and  after 
his  death,  in  trust  for  his  issue ;  and  he  directed  the  trustees,  after  the  decease  of 
A.,  to  pay  the  dividends  of  his  bank  stock  to  B.  for  life,  and,  after  his  death,  to 
apply  the  dividends  and  capital  for  the  benefit  of  the  children  or  child  of  B.  in 
such  manner  as  he  had  directed  respecting^his  funded  property  ;  and  should  B. 
die  without  issue,  male  or  female,  of  his  body  lawfully  begotten,  then  he  directed 
the  trustees  to  apply  his  funded  property  and  bank  stock  for  such  charitable  or 
other  purposes  as  they  should  think  fit,  without  being  accountable  to  any  per- 
son ;  and  he  gave  the  residue  of  his  personal  estate  and  efiects,  wines,  pictures, 
plate,  books,  and  furniture  to  B. :  Held,  that  the  ultimate  trust  of  the  funded 
property  and  bank  stock  was  not  too  remote,  but  was  void  for  uncertainty ;  and 
that  the  residuary  clause  was  general. — Ellis  v.  Selby,  Sim.  352. 

24.  J.  M.,  by  his  will,  gave  all  his  freehold  and  leasehold  messuages,  lands,  ready 
money,  securities  for  money,  stock  in  the  public  funds,  goods,  chattels,  and 
effects,  and  all  other  his  real  and  personal  estate  and  effects,  to  trustees,  in 
trust,  to  pay  the  rents  of  his  fireehold  and  leasehold  estates,  and  the  dividends, 
interests,  and  proceeds  of  this  money  in  the  funds,  and  other  his  said  personal 
estate,  to  his  daughter  for  life ;  and,  after  her  death,  to  stand  possessed  of  his  said 
freehold  and  leasehold  estates,  money  in  the  funds,  and  all  other  his  said  real 
and  personal  estates,  for  the  children  of  his  daughter ;  and  in  defiaiult  of  such 
children,  in  trust  to  pay  the  rents  of  his  said  freehold  and  leasehold  estates,  and 
the  dividends,  interest,  and  proceeds  of  his  said  stock  in  the  funds  and  other  his 
said  personal  estate,  to  his  nephews,  for  their  lives,  and  after  their  deaths,  in 
trust,  to  stand  possessed  of  his  said  freehold  and  leasehold  estates,  money  in  the 
funds,  and  other  his  said  personal  estate,  for  their  children  ;  and  in  default  of 
such  children,  he  gave  his  said  freehold  and  leasehold  estates,  stock  in  the  public 
funds,  and  all  other  his  said  real  and  personal  estate,  to  the  corporation  of  S. 
in  trust,  as  soon  as  conveniently  might  be  after  they  should  come  into  possession 
thereof,  to  sell  his  said  freehold  and  leasehold  estates,  and  also  to  sell,  call 
in,  and  convert  into  money  his  said  stocks  in  the  public  funds,  and  all  other 
his  said  personal  estate,  and  to  lend  the  same  to  certain  persons  upon  the 
terms  therein  mentioned.  The  testator  at  the  date  of  his  will,  and  at  his 
death,  was  possessed  of  leasehold  estates,  turnpike  securities,  bank  stock,  and 
other  personal  estate.  Held,  that  the  bequest  to  the  trustees  was  a  general 
residuary  bequest,  and  that  the  leaseholds  and  bank  stock  ought  to  be  sold,  and 
the  proceeds  invested  in  the  three  per  cents. ;  and. an  inquiry  was  directed,  whe- 
ther the  turnpike  securities  were  real  and  permanent  securities. — Mills  v.  Mills, 
Sim.  501. 

25.  By  a  written  contract  for  the  purchase  of  an  estate,  it  was  stipulated  that  the 
conveyance  should  be  made  to  the  purchaser,  his  heirs,  appointors,  or  assigns. 
The  purchaser  immediately  afterwards  made  a  devise  of  the  estate,  and  subse- 
quently took  a  conveyance  of  it  to  himself  and  his  heirs,  to  the  usual  uses  to 
bar  dower.  Held,  that  the  conveyance  operated  as  a  revocation  of  the  will,  and 
that  the  devisee  could  not  make  such  a  title  as  a  purchaser  would  be  bound  to 
accept.  (Parsons  v.  Freeman,  3  Atk.  741 ;  Ward  v.  Moore,  4  Mad.  368.)— 
Pullin  V.  Fletcher,  M.&  C.  432, 
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26.  A  testatrix,  by  a  codicil  to  her  will,  duly  attested  to  pass  real  estate,  revoked 
an  annuity  given  by  her  will ;  and  after  reciting  that  one  of  the  trustees  named  in 
her  will  was  dead,  she  revoked  the  estates  and  powers  given  by  her  will  to  such 
deceased  trustee,  and  devised  the  same  to  a  new  trustee,  thereby  placing  the  new 
trustee  in  the  place  and  stead  of  the  deceased  trustee,  as  trustee  for  the  purposes 
of  her  said  will.  She  then  gave  a  legacy  to  the  new  trustee,  in  consideration  of 
his  taking  upon  himself  the  trusts  thereby  in  him  reposed,  and  she  revoked  a  le- 
gacy given  to  the  deceased  trustee :  Held,  that  the  codicil  did  not  operate  as  a 
republication  of  the  will,  so  as  to  pass  an  estate  purchased  between  the  date  of 
the  will  and  the  date^of  the  codicil  .—//ugftef  v.  Turnei',  M,  &  K.  666. 

27.  Where  a  testator  directs  that  his  debts  and  funeral  expenses  are  to  be  paid  by 
his  executors,  it  is  prirn^  facie  to  be  considered  that  he  means  the  payment  to  be 
made  by  them  out  of  the  funds  which  come  to  their  hands  as  executors.  And 
whether  he  intends  all  property  given  to  his  executors  to  be  subject  to  the  pay- 
ment of  his  debts  and  legacies,  must  be  gathered  from  the  whole  will. — Wasse  v. 
Heslington,  M.  &  K.  495. 

28.  Wherg  a  testator  directs  a  sale  with  all  convenient  speed  after  his  death,  and 
that  the  produce  shall  be  invested,  and  the  dividends  paid  to  one  for  life,  and  the 
land  remains  unsold ;  the  Court  considers  twelve  months  as  a  reasonable  time 
within  which  the  estates  ought  to  be  sold,  and  the  produce  invested,  and  will  give 
the  tenant  for  life  the  rents  of  the  estate  from  the  expiration  of  that  period. — 
Viekert  v.  Scott,  M.  &  K.  500. 

S9.  R.  T.  bequeathed  the  residue  of  his  personal  estate  to  trustees  in  trust  for  his 
daughter,  and  after  her  decease,  for  all  and  every  the  child  or  children  of  his  daugh- 
ter, share  and  share  alike,  when  they  should  respectively  attain  twenty- one,  with 
maintenance  in  the  meantime ;  and  in  case  any  of  tBe  said  children  should  die 
under  twenty* one,  and  have  one  or  more  child  or  children  who  should  survive  the 
daughter,  and  live  to  attain  twenty-one,  such  child  or  children  to  be  entitled  to 
liis  or  their  parents'  share  ;  provided  also,  that  in  case  any  child  or  children  of  his 
daughter  should  die  before  attaining  twenty- one,  the  share  or  shares  of  such  child 
or  children  should  go  to  the  survivor  or  survivors ;  and  the  issue  of  any  deceased 

^  child  or  children  who  should  marry  and  die  under  twenty-one,  to  be  equally  di- 
vided between  them,  if  more  than  one,  the  issue  of  any  deceased  child  or  children 
to  stand  in  the  place  of  the  parent  or  parents  ;  with  a  limitation  over,  provided 
there  should  be  no  child  of  his  daughter,  or,  there  being  any  such,  no  one  of  them 
should  live  to  attain  twenty-one,  nor  have  any  issue  who  should  live  to  attain 
that  age :  Held,  that  the  limitation  over  was  intended  to  take  effect  only  on  failure 
of  grand-children  who  should  survive  the  daughter  and  not  live  till  twenty-one, 
and  was  therefore  too  remote,— Trick$y  v.  Trickey,  M.  &  K.  560. 

30.  J.  T.  by  will,  gave  all  his  personal  and  leasehold  estate  to  trustees  upon  trust 
to  sell  and  dispose  of  the  same,  and  convert  the  whole  into  money,  and  out  of  the 
monies  to  arise  by  such  sale,  disposition  and  conversion,  to  pay  his  debts  and  the 
legacies  given  by  his  will,  or  which  he  might  give  by  any  codicil  thereto.  He 
afterwards  made  a  codicil,  by  which  he  gave  to  the  same  trustees  2000/.  out  of 
his  personal  estate,  upon  trust  to  distribute  and  pay  the  same  for  charitable  pur- 
poses: This  legacy  was  held  not  to  be  charged  on  the  leasehold  estate. — Wilson 
v.  Thomas,  M.  &  K.  579. 

31.  Where  by  plain  words,  in  themselves  liable  to  no  doubt,  an  estate  tail  is  given 
in  a  will,  it  cannot  be  cut  down  to  a  life  estate,  unless  there  are  other  words 
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which  plainly  show  the  testator  to  have  used  the  former  as  words  of  purchase, 
contrary  to  their  ordinary  sense ;  or  unless,  in  the  other  provisions  of  the  will, 
there  should  be  a  clearly  eipressed  intention  inconsistent  with  the  giving  of  an 
estate  tail,  and  which  intention  can  only  be  fulfilled  by  sacrificing  the  particular 
provision,  and  regarding  the  expressions  as  words  of  purchase.  Under  a  devise, 
therefore,  to  W.  F.  and  his  heirs  male,  according  to  their  seniority,  and  their  re- 
spectively attaining  twenty-one,  the  elder  son  surviving  of  the  said  W.  F.,  and  the 
heirs  male  of  his  body,  to  be  preferred  to  the  second  or  younger  son,  and  in  case 
of  failure  of  issue  male  of  W.  F.  surviving  him,  or  dying  without  lawful  issue  male 
attaining  twenty-one,  then  over :  an  estate  tail  was  held  to  have  been  devised  to 
W.  F.  (Poole  V.  Poole,  3  Bos.  fie  Pul.  6l27.)'-'F»thertton  v.  Fethtrston,  C.  & 
F.67. 
32.  By  a  marriage  settlement,  lands  were  conveyed,  in  trust,  after  the  death  of  G., 
the  husband,  to  the,use  and  intent  that  A.  O.,  the  wife,  should  receive  an  annuity 
of  1000/.  clear  of  all  taxes  and  deductions,  for  her  jointure,  and  in  bar  of  dower, 
&c.  with  powers  of  distress  and  entry,  and  a  term  to  secure  the  payment.  By 
his  will,  O*  directed  his  debts  to  be  paid,  and  devised  to  his  wife,  di^ll)^  her  life, 
his  mansion-house,  park,  ficc.  at  D.,  and  directed  that  timber  should  be  out  on  his 
estates  at  H.  and  sold,  to  pay  the  expense  of  repairs,  painting  and  glazing,  which 
in  the  opinion  of  A.  O.  should  at  any  time  be  required  for  any  of  the  hereditaments 
devised  to  her  for  life,  and  for  insurance  of  the  premises  j  and  he  thereby  con- 
firmed^the  settlement  made  on  his  marriage.  He  gave  to  his  nephew  P.,  and  his 
heirs,  all  his  real  estates  in  England,  including  the  lands  devised  to  his  wife,  sub- 
ject to  her  life  interest,  and  all  his  lands  in  Pensylvania,  without  any  incumbrance 
or  restriction.  He  directed  that  the  paintings  in  his  house  at  D.  should  be  enjoyed 
with  the  same  by  his  wife  for  her  life,  and  after  her  death  to  go  with  the  house, 
and  subject  to  the  payment  of  his  debts.  The  manor  and  park,  &c.  at  D.  formed 
part  of  the  premises  settled  and  devised :  Held,  that  A.  G.  was  entitled  to  the 
manor,  park,  &c«  free  from  charges,  and  that  the  annuity  ought  to  be  raised  and 
paid  out  of  the  remainder  of  the  lands  devised,  without  contribution  from-  the 
manor,  park,  &c, — Powell  v.  Grigbtf,  Bli.  646. 

WITNESS.  , 

1.  A  demurrer  by  a  witness  examined  by  the  plaintiffs,  on  the  ground  that  he  had 
been  the  solicitor  of  some  of  the  defendants,  and  that  the  interrogatory  required 
the  disclosure  of  confidential  communications,  was  overruled,  the  parties  being 
bound  to  produce  letters  communicated  to  him  from  collateral  quarters  to  which 
the  interrogatory  pointed,  and  to  answer  questions  seeking  information  as  to  mat- 
ters of  fact,  as  distinguished  from  confidential  communications.  ( Barnwell  v. 
Lucas,  2  B.  &  C.  745.)— Sawj/tr  v.  Birchmore,  M.  &  K.  672. 

2.  A  witness,  on  the  overruling  of  his  demurrer,  is  liable  to  pay  the  same  costs  as  a 
defendant,  by  analogy  to  the  Thirty-second  of  the  Orders  of  1828.— 5fli»^«r  v. 
Birchmore,  M.  fit  K.  573. 
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[Containing  I  Deacon,  Part  IV.  (excepting  Cases  already  diges^ted  in  former 
Numbers  of  this  Publication),  2  Deacon,  Part  I.,  and  3  Montagu  &  Ayrton, 
Parti.]    * 


ACQUIESCENCE  IN  FIAT. 

Offering  solicitor  100/.  to  procure  certificate,  who  refuses,  is  not  acquiescence  in 
fiat ;  secus  if  accepted.— Exp,  and  re  Bowers,  3  M.  &  A.  33  ;  5.  C.  1  Dea.  99. 

ADVERTISEMENTS. 

1.  (Staying.)  On  an  application  to  stay  the  advertisement  in  the  Gazette,  the  de- 
positions must  be  produced  for  the  inspection  of  the  Court ;  but  the  party  ap- 
plying has  not  a  right  to  look  at  them. — Re  Bryant,  1  Dea.  140. 

2.  Advertisements  in  provincial  papers,  as  well  as  in  the  Gazette,  are  not  allowed 
in  costs.— Exp.  Christy,  re  Barrow,  3  M.  &  A.  100 ;  Exp,  HadfieUt,  re  Barrow 
and  Geddes,  1  Dea.  127. 

ADJUDICATION. 

Query,  May  a  bankrupt  petition  to  annul  before  adjudication  ? — Exp,  and  re  Piatt, 
3  M.  &  A*  82  ;  5.  C.  1  Dea.  227. 

AFFIDAVIT. 

1.  (To  annul  fiat  for  not  proving  bankruptcy,)  Where  a  petitioning  creditor  ap- 
plies to  have  the  fiat  annulled,  because  he  is  unable  to  prove  an  act  of  bank- 
ruptcy, he  must  file  an  affidavit  that  the  fiat  was  issued  bond  fide,  and  that  the 

application  is  made  without  any  compromise  with  the  bankrupt. — Exp. ,  re 

Catehpool,  1  Dea.  98. 

2.  (Costs  of  filing.)  .  Where  several  affidavits  are  filed  at  the  same  time,  the  soli- 
citor is  entitled  to  a  fee  for  only  one  attendance  ;  and  if  the  affidavits  are  filed  at 
different  times  in  the  same  day,  it  will  then  depend  upon  circumstances,  whether 
a  charge  for  more  than  one  attendance  will  be  allowed. — Exp,  Hadfield,re  Bar- 
row and  Geddes,  1  Dea.  119. 

3.  (Costs  of)  An  assignee,  who  makes  an  affidavit  to  dispense  with  his  personal 
attendance  at  the  audit,  must  pay  the  costs  of  the  affidavit. — Eip.  Hadfield,  re 
Barrow  and  Geddes,  1  Dea.  127. 

4.  Afiidavits  cannot  be  read  as  to  practiee. — Exp,  Christy,  re  Barrow,  3  M.  &  A. 
94. 

5.  An  affidavit  deposing  to  facts  on  information  and  belief,  may  be  read,  valeat 
quaHtum,^~Etp,  Elliott,  re  Jermyn,  1  Dea.  184. 

ANNUITY. 

1.  Surety  to  bond  for  payment  of  annuity  before  6  Geo.  4,  can  only  prov«  ftgainst 
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the  principal,  sums  paid  by  surety  which  were  due  before  bankruptcy  of  prin- 
cipal.— Exp.  and  re  Parlon,  3  M.  &  A.  5. 

2.  Where  an  annuity  bond  was  forfeited  before  the  bankruptcy  of  the  principal, 
which  occurred  previous  to  6  Geo.  4,  c.  16,  it  was  held,  that  the  surety  could 
only  prove  for  the  arrears  due  before  ^the  bankruptcy.— Eip.  and  re  Barton,  1 
Dea.  62. 

APPEAL. 

Query,  Whether  appeal  to  House  of-  Lords  will  be  ordered  when  application  is 

made  to  judge  not  hearing  the  appeal  from  the  C.  R.,  but  a  new  judge  ?— >£xp. 

Watkint,  re  Kidder,  3  M.  &  A.  134. 

APPEARANCE. 

Form  of  petition  by  assignees  for  costs  of  prosecution  where  bankrupt  is  acquitted ; 

bankrupt,  though  not  served,  may  appear  on  such  petition. — Exp,  Cumming,  re 

Cavanagk,  3  M.  &  A.  29  ;  S,  C.  1  Dea.  93. 

APPRENTICE. 

An  articled  clerk  to  an  attorney  is  an  apprentice  within  6  Geo.  4,  c.  16,  s.  49,  the 

statute  applying  to  other  than  trade  apprentices.  (Diss.  C.  J.) — Exp,  Fustell,  re 

Bwfc,  3  M.  &  A.  67 ;  S.  C.  1  Dea.  158. 

ARTICLED  CLERKS. 

(Deemed  apprentices.)  An  articled  clerk  to  an  attorney  is  an  apprentice  within  the 
meaning  of  the  49th  section  of  the  6  Geo.  4,  c.  16,  and,  as  such,  entitled  to  a 
return  of  a  reasonable  portion  of  the  premium  upon  his  master  becoming  bank- 
rupt as  a  scrivener. — Exp,  Fussell,  re  Bush,  1  Dea.  158. 

ASSIGNEES. 

1.  Disallowance  of  expenses.)  The  assignees  are  not  entitled  to  be  allowed,  in  their 
accounts,  the  expense  of  a  meeting  of  creditors,  which  they  had  called  to  consider 
what  they  should  have  determined  on  themselves ;  nor  the  tavern  expenses  of 
the  bidders  at  a  sale  of  the  bankrupt*s  property. — Exp*  Molineux,  re  Dennis, 
1  Dea.  33. 

2.  (Order  on,  to  dtliver  premises.)  After  an  order  had  been  made,  that  the  assig- 
nees should  deliver  up  the  possession  of  premises  to  the  petitioner,  under  the  6 
Geo.  4,  c.  16,  8.  75,  the  petitioner  claimed  to  prove  for  the  use  and  occupation 
of  the  premises  by  the  bankrupt  up  to  the  period  of  the  bankruptcy,  for  the 
amount  of  the  dilapidations,  and  for  ground-rent  paid  by  the  petitioner  during 
the  occupation  of  the  bankrupt :  Held,  that  the  previous  order  made  did  not 
extend  the  jurisdiction  of  the  Court  given  by  the  75th  section;  and  that,  al- 
though the  Commissioner  was  justified  in  rejecting  the  proof,  as  being  for  unli- 
quidated damages,  yet,  that  the  Court  had  authority  to  make  such  further  order 
as  the  justice  and  equity  of  the  case  required.  An  inquiry  was  therefore  di- 
rected, as  to  what  sums  the  petitioner  was  entitled  to  receive  from  the  bankrupt, 
in  respect  of  the  use  and  occupation,  the  dilapidations,  and  the  ground  rent,  with 
a  view  to  proof  being  made  for  the  amount  under  the  fiat. — Exp,  Benecke,  re 
Pearson,  1  Dea.  46. 

3.  (Auditing  accounts.)  Where  one  of  three  assignees  went  abroad,  and  was  not 
to  be  heard  of,  and  the  two  others  had  all  the  assets  in  their  hands,  the  Court 
ordered  the  audit  to  pass  on  the  oaths  of  the  two. — Exp,  Heatherley,  re  Lees,  1 
Dea.  93. 
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4.  (Carrying  on  bankrupt's  trade.)  When  the  assignees  are  authorized  by  a  ma- 
jority of  the  creditors  to  carry  on  the  bankrupt's  trade,  for  the  benefit  of  the 
estate,  a  dissenting  creditor  cannot  obtain  an  oi-der  that  they  may  cease  to  do 
so,  without  proving  that  he  sustained  some  damage  from  the  continuance  of  the 
business  by  the  assignees. — Exp,  Hall,  re  StruttoUf  1  Dea.  363. 

5.  Law  charges  incurred  by  petitioning  creditor,  of  which  assignees  afterwards 
have  the  benefit,  may  be  allowed  the  assignees  as  just  allowance5.-*-£ip. 
Christy,  re  Barrow,  3  M.  &  A.  90  ;  Erp.  Hadjield,  re  Barrow  and  Geddes,  1 
Dea.  115. 

6.  Assignee  who,  being  unable  to  attend  audit,  makes  affidavit,  must  personally 
pay  costs  thereof.  Query,  as  to  validity  of  audit  passed  on  affidavit — Exp. 
Chriay,  re  Barrow,  3  M.  &  A.  101  ;  Exp.  Hadjield,  re  Barrow  and  Geddes,  1 
Dea.  127. 

7.  If.  bankrupt  requires,  assignees  must  give  him  copy  of  their  accounts,  his  having 
.    seen  them,  and  having  taken  copies  of  some  of  them,  is  not  enough  :  bankrupt 

need  not  apply  to  Commissioners  in  the  first  instance.— Exp.  and  re  Emmerson, 
3  M.  &  A.  133  ;  5.  C.  1  Dea.  166. 

8.  After  the  lapse  of  ten  years,  and  the  death  of  the  assignees,  who  employed  an 
auctioneer  to  sell  the  bankrupt's  property,  the  Court  refused  to  make  any  order 
on  the  new  assignees  for  the  payment  of  his  demand. — Exp.  Hendrie,  re  Good- 
win, 1  Dea.  76. 

ASSIGNMENT. 

( By  lessee.)    Semble,  that  a  proviso  to  make  void  a  lease,  on  assignment  by  the 

lessee,  does  not  apply  to  a  mere  deposit  of  it,  by  way  of  equitable  mortgage.—* 

Exp.  Cocks,  re  Hand,  1  Dea.  14. 

AUDIT. 

1.  If  one  assignee  is  abroad  and  others  have  all  the  assets.  Court  will  order  audit  to 
pass  on  oaths  of  the  latter.— Exp.  Heatherley,  re  Lees,  3  M.  &  A.  28 ;  S.  C.  1 
Dea.  93. 

2.  An  assignee  who,  being  unable  to  attend  audit,  makes  affidavit,  must  personally 
pay  costs  thereof.  Query,  as  to  the  validity  of  audit  passed  on  affidavit. — Exp. 
Christy,  re  Barrow,  3  M.  &-A.  101  ;  Exp.  Hadfield,  re  Barrow  and  Geddes,  1 

f  Dea.  127. 

BANKRUPT. 

1.  (Supersedeas.)  Where  a  bankrupt  lef^  the  country  after  a  commission  had 
issued  against  him,  and  a  true  bill  was  subsequently  found  against  him  by  a 
grand  jury  for  not  surrendering  to  his  commission  :  the  €ourt  refused  to  grant  a 
supersedeas  on  consent  of  creditors,  or  to  order  the  Commissioner  to  appoint  a 
meeting  to  take  his  surrender. — Eip.  Levy,  re  Levy,  1  Dea.  25. 

2.  (Costs  of  Prosecuting.)  The  assignees  having  applied  to  be  allowed  the  costs  6f 
a  prosecution  against  the  bankrupt,  in  which  he  was  acquitted,  a  reference  was 
ordered  to  the  Commissioner  to  inquire  whether  there  was  probable  cause  for  the 
prosecution. — Exp.  Cnmming,  re  Cavanagh,  1  Dea.  93. 

3.  (Staying  Certificate.)  A  bankrupt,  whose  certificate  was  stayed  on  a  charge 
of  bribing  a  creditor  to  sign  it,  procured  another,  free  from  that  objection :  Held> 
that  the  Commissioner,  having  once  certified,  was  functus  officio,  and  that  the 
first  certificate  must  be  cancelled  before  be  could  certify  again. — Exp.  Myers,  r# 
Marns,  1  Dea.  96. 
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4.  Form  of  petition  by  assignees  for  costs  of  prosecution,  where  bankrupt  is  acquit- 
ted. Bankrupt,  though  not  served,  may  appear  on  such  petition.— £jrjj.  Cim- 
ming,  re  Cavanagh,  3  M.  &  A.  29  ;  S.  C.  1  Dea.  93. 

6.  If  bankrupt  requires,  assignees  must  give  him  copy  of  their  accounts;  his  having 
seen  them,  and  having  taken  copies  of  some  of  them,  is  not  enough.  Bankrupt 
need  not  apply  to  Commissioners  in  first  instance. — Exp.  and  re  Emmersont 
3  M.  &  A.  133 ;  5.  C.  1  Dea.  166. 

6.  B.,  a  minor,  living  with  A.,  his  father,  takes  an  active  part  in  his  fiather's  busi- 
ness, who  puts  his  son*s  name  over  the  door  in  conjunction  with  his  own.  The 
father,  without  any  authority  from  his  son,  enters  into  an  agreement  with  C.  to 
become  a  partner  with  him  in  a  separate  trade.  After  B.  becomes  of  age  a  joint 
fiat  is  issued  against  A.,  B.,  and  C,  upon  a  debt  contracted  with  that  firm 
before  B.  attained  his  majority ;  and  the  only  evidence  to  prove  that  B.  was  a 
partner  with  C,  is  the  agreement  signed  by  the  father,  and  the  fact  of  B.'s  name 
appearing  over  his  father's  door,  but  not  over  the  door  of  C. :  Held,  B.  was  not 
precluded,  under  these  circumstances,  from  petitioning  to  annul  the  fiat  on  the 
ground  of  infancy. — Exp.  and  re  Lees,  1  Dea.  705. 

BANKRUPTCY. 

(Petition  after  notice  to  dispute,)    Where  a  creditor  has  given  notice  to  dispute 
*-   the  bankruptcy  in  a  pending  action  brought  against  him  by  the  as^gaees,  he 

cannot  afterwards  petition  against  them,  in  their  character  of  assignees.— £j/?. 

Hall,  re  Strutton,  1  Dea.  263. 

BANKRUPT'S  ALLOWANCE. 

1.  (How  affected  by  debt  to  auigneee.)  It  makes  no  difference  thai  a  bankrupt  is 
indebted  to  his  assignees ;  for  such  debt  cannot  be  considered  aa  ''  any  part  of 
the  estate .  standing  out,  not  sold  or  disposed  of,"  within  the  terms  of  the  IttQth 
section  of  the  Bankrupt  Act,  and  may  be  set  off  by  the  assignees  against  the 
amount  of  the  allowance. — Exp,  and  re  Cooper,  1  Dea.  41 . 

2.  (After  final  dividend,)  The  bankrupt  is  entitled  to  his  allowance,  after  a  second 
dividend  has  been  declared,  if  it  was  intended  to  be  9^  final  dividend,  notwith- 
standing the  Commissioners  have  in  the  order  of  dividend  omitted  to  declare  it  to 
be  a  final  one. — Ibid, 

3.  In  calculating  bankrupt's  allowance  under  6  Geo.  4,  c.  16,  s.  128,  assignees 
may  set  off  sums  due  from  bankrupt  to  executor ;  but  the  bankrupt  cannot  set 
off  against  that  sums  due  to  him  from  the  assignees  personally. — Exp,  and  re 
Cooper,  3  M.  &  A.  137. 

BANKRUPT'S  CLERK. 

(Salary,)  A  clerk  who  left  the  bankrupt's  service  six  months  b^ore  the  fiat 
issued,  merely  because  he  would  not  pay  him  any  further  salaiy,  is  nevertheless 
entitled  to  receive  six  months'-  salary  in  full,  under  the  48th  section  of  the 
Bankrupt  Act. — Exp.  Sanders,  re  Green,  I  Dea.  40. 

BANKRUPT'S  TRADE. 

(Assignees  carrying  on.)  Where  the  assignees  are  authorized  by  a  majority  of  the 
creditors  to  carry  on  the  bankrupt's  trade  for  the  benefit  of  the  estate,  a  dissent- 
ing creditor  cannot  obtain  an  order  that  they  may  cease  to  do  so,  without  proving 
that  he  sustained  some  damage  from  the  continuance  of  the  business  by  the 
assignees.— Exp,  Hall,  re  Strutton,  1  Dea.  263. 
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BILLS  OF  EXCHANGE. 

(Proof  of,  against  joint  Estate.)  Where  one  of  two  partners,  without  the  know- 
ledge or  consent  of  his  co-partner,  accepted  bills  in  the  name  of  the  partnership 
firm,  and  delivered  them  to  a  creditor  in  satisfaction  of  his  own  private  debt : 
Held,  that  the  bills  were  not  proveable  against  the  joint  estate. — Etp,  Thorpe,  re 
Wardley  and  Hodson,  1  Dea.  16. 

CERTIFICATE. 

1.  Affidavit  verifying  signature  of  certificate  in  Scotland  may  be  sworn  before  ma- 
gistrate there.— Exj?.  Groweock,  re  Pugh,  3  M.  &  A.  21 ;  S.  C.  1  Dea.  78. 

2.  If  certificate  is  stayed  because  money  was  paid  for  signatures,  and  bankrupt  can 
obtain  new  certificate  free  from  that  objection.  Court  must  first  order  the  stayed 
certificate  to  be  cancelled. —  Exp,  Myers,  re  Marns,  3  M*  &  A.  30j  S.  C. 
1  Dea.  96. 

COMMISSIONERS.    And  see  Country  Commissionehs. 

1.  (Reference  to,)  Where  there  is  a  fair  doubt  in  the  minds  of  the  assignees  how 
to  act  in  a  case  of  difficulty,  a  reference  may  be  made  to  the  Commissioner,  to 
inquire  and  report  thereon.  In  the  present  case,  an  order  was  made  for  the 
Commissioner  to  inquire  whether  the  compromise  of  an  adverse  claim  would  be 
beneficial  to  the  estate. — Exp,  Marks,  re  Colnaghi,  I  Dea.  86. 

2.  (Refunding  fees,)  The  Court  will  not  call  on  the  Commissioners  to  refund 
any  fees  alleged  to  have  been  improperly  paid  to  -them,  unless  they  are  served 
with  the  petition.-r-Exp.  Hadfeld,  re  Bar^-ow  and  Geddes,  1  Dea.  121. 

3.  Part  of  Commissioners  of  a  statutable  list  being  creditors,  the  number  cannot  be 
completed  from  another  list,  but  a  new  fiat  must  be  issued.— 1?«  Foster,  3  M.  & 
A.  32. 

4.  It  is'  discretionary  to  annul  fiat  where  two  Commissioners  appointed  under 

1  &  2  W.  4,  c.  56,  are  creditors.— Exp.  and  re  Hill,  3  M.  &  A.  56;  S,  C.  • 
1  Dea.  236. 

5.  Costs  allowed  against  declaration  of  Commissioners,  on  clear  mistake  of  fact.— 
Exp,  Ridler,  re  Markland,  3  M,  &  A.  62 ;  S,  C.  1  Dea.  225. 

COMPROMISE. 

1.  Reference  to  Commissioners  whether  proposed  compromise  by  assignees  was 
beneficial  to  estate. — Exp,  Bouhfield,  re  Brown,  3  M.  &  A>  41. 

2.  Order  confirming  compromise  without  reference.— Exp.  Earl  of  Arran,  re  Cham- 
bers, Id,  42  ;  £xp.  Hare,  re  Marsh,  Id,  43. 

CONCERTED  FIATS. 

As  to  concerted  fiats,  see  Exp,  Brundrett,  3  M.  &  A.  50 ;  5.  C,  1  Dea.  219. 

CONSIDERATION. 

A  moral  obligation  to  pay  is  sufficient  consideration  to  sustain  a  proof.— Exp.  De 
Grouchy,  re  Butler,  3  M.  &  A.  27. 

COPIES  OF  ACCOUNTS. 

If  bankrupt  requires,  assignees  must  give  him  a  copy  of  their  accounts ;  his  hSiving 
seen  them,  and  having  taken  copies  of  some  of  them,  is  not  enough ;  bankrupt 
need  not  apply  to  Commissioners  in  first  instance. — Exp,  and  re  Emmerson; 
8  M.  &  A.  133  J  S.  C.  1  Dea.  166. 
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COSTS. 

1.  (Protecuting  Bankrupt,)  The  assignees  having  applied  to  be  allowed  the  costs 
of  a  prosecution  against  the  bankrupt,  in  which  he  was  acquitted,  a  reference  was 
ordered  to  the  Commissioners  to  inquire  whether  there  was  probable  cause  for 
the  prosecution.—  Exp.  Cumming,  re  Cavanagh,  1  Dea.  93. 

2.  (Taiing.)  The  Vice-Chancellor  haying  ordered  the  Commissioners  to  tax  the 
costs  of  two  petitions  in  bankruptcy  before  him,  the  Court  of  Reyiew  refused  to 
order  a  re-taxation,  by  the  registrar.— Exp.  Hadfitld,  re  Barrow  and  Geddes,  1 
Dea.  113. 

3.  (Toiing  Solicitor's  Bill.)  In  taxing  the  solicitor's  bill  of  costs,  the  registrar 
acted  on  a  general  rule  he  had  adopted,  to  disallow  eyery  charge  for  fees  paid  to 
Commissioners,  for  holding  a  second  meeting  on  the  same  day  :  Held,  that  he 
was  not  justified  in  so  doing ;  for  the  adjournment  of  a  meeting,  being  an  act 
entirely  in  the  discretion  of  the  Commissioners,  the  Court  will  presume  that  the 
Commissioners  had  reason  for  such  adjournment,  until  the  contrary  is  shown  by 
the  party  objecting  to  the  charge. — Ibid,  121. 

4.  (Postponing  Petition.)  A  party  is  not  entitled  to  the  costs  of  the  day,  on  the 
postponement  of  the  hearing  of  a  petition  for  the  accommodation  of  the  other 
side,  if  no  counsel  were  instructed  by  him  when  the  application  for  the  post- 
ponement was  made. — Exp.  Hill,  re  Alexander,  1  Dea.  239. 

5.  Official  assignee  must  personally  pay  costs  of  an  unnecessary  separate  appear, 
ance.— Eip.  Hendrie,  re  Goodwin,  3  M.  &  A.  20  ;  S.  C.  1  Dea.  76. 

6.  Form  of  petition  by  assignees  for  costs  of  prosecution,  where  bankrupt  is  ac- 
quitted. Bankrupt,  though  not  senred,  may  appear  on  such  petition.^  Exp.  Gum- 
ming, re  Cavanagh,  3  M.  &  A.  29. 

7.  Costs  allowed  against  decision  of  Commissioners  on  clear  mistake  of  fact — Exp. 
Ridler,  re  Markland,  3  M.  &  A.  62 ;  5.  C.  1  Dea.  225. 

8.  Where  four  retainers  are  proper,  the  charge  for  four  briefs,  &c.  is  also  so. — 
^    Eip.  Christy,  re  Bari'ow,  3  M.  &  A.  92 ;  Eip.  Hadfield,  re  Barrow  and  Geddes, 

1  Dea.  117. 

9.  Semble,  a  fee  to  counsel  on  settling  special  petitions  in  bankruptcy,  is  allowed. — 
Exp.  Christy,  re  BarroWt  3  M.  6c  A.  94 ;  Exp.  Hadfield,  re  Barrow  and  Geddes, 
1  Dea.  118. 

10.  Only  one  6s.  Sd.  is  allowed  for  filing  several  affidavits  at  the  same  time ;  if  filed 
at  different  times,  even  on  the  same  day,  it  depends  on  the  circumstances  what 
attendances  are  allowed. — Exp.  X^hristy,  re  Barrow,  3  M.  &  A.  95  3  Exp.  Had' 

field,  re  Barrow  and  Geddes,  I  Dea.  119. 

11.  Only  1/.  is  allowed  for  solicitor  and  clerk  at  meetings,  unless  special  cause  is 
shown.  Advertisements  in  the  provincial  papers,  as  well  as  in  the  Gazette,  not 
allowed. — Exp.  Christy,  re  Barrow,  3  M.  &  A.  100  ;  Exp.  Hadfield,  re  Barrow 
and  Geddes,  1  Dea.  126,  127. 

12.  Assignee  who,  being  unable  to  attend  audit,  makes  affidavit,  must  personally 
pay  costs  thereof.  Query,  as  to  validity  of  audit  passed  on  affidavit. — Exp. 
Christy,  re  Barrow,  3  M,  &  A.  101 ;  Exp.  Hadfield,  re  Barrow  and  Geddes,  1 
Dea.  127. 

13.  Semble,  an  attendance  should  not  be  disallowed  merely  because  no  benefit  arose 
therefrom.— £jp,  Christy,  re  Barrow,  3  M.  &  A.  103. 
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COUNTRY  COMMISSIONERS. 

(Creditors  of  Bankrupt.)  Where  some  of  the  Commissioners  in  a  country  list  are 
creditors  of  the  bankrupt,  the  number  cannot  be  completed,  by  merely  substitut- 
ing others  in  their  room,  from  another  list  for  a  neighbouring  town ;  but  the  fiat 
must  be  directed  to  another  entire  list,  to  which  the  objection  does  not  apply. — 
Erp,  Bonneil,  re  Forster,  1  Dea.  98. 

COUNTRY  COMMISSIONERS  FEES. 

Country  Commissioners  may,  if  necessary,  hold  tyeo  meetings  on  same  day,  or  ad- 
journ a  meeting  to  a  different  hour  on  the  same  day,  and  receive  two  fees.  If  two 
fees  are  improperly  taken,  the  Commissioners  must  be  brought  before  the  Court. — 
Exp.  Chr'nty,  re  Barrow,  3  M.  &  A.  96  ;  Exp,  Hadjield,  re  Barrow  and  Geddes, 
1  Dea.  121. 

CREDITORS. 

(  When  named  as  Commissioners.)  Where  some  of  the  Commissioners  in  a  country 
list  are  creditors  of  the  bankrupt,  the  number  cannot  be  completed,  by  merely 
substituting  others  in  their  room,  from  another  list  for  a  neighbouring  town ;  but 
the  fiat  must  be  directed  to  another  entire  list,  to  which  the  objection  does  not 
apply. — Exp,  Bonnell,  re  Forster,  1  Dea.  98. 

DEPOSITIONS. 

1.  (When  may  be  read  in  Evidenne,)  On  a  petition  to  annul  a  fiat,  on  the  ground 
of  the  party  not  being  a  trader,  the  deposition  as  to  the  act  of  trading  before  the 
Commissioners  cannot  be  read  in  evidence,  unless  not  only  notice  is  given  to  the 
adverse  party  of  the  intention  to  read  it  on  the  hearing,  but  a  copy  of  it  is  also 
delivered  to  him.—  Exp.  Thurkell,  re  Durrani,  1  Dea.  9. 

2.  (Staying  Advertisement,)  On  an  application  to  stay  the  advertisement  in  the 
Gazette,  the  depositions  must  be  produced  for  the  inspection  of  the  Court ;  but 
the  party  applying  has  not  a  right  to  look  at  them. — Re  Bryant,  1  Dea.  140. 

DIVIDENDS. 

1.  Where  creditor  holds  bill  as  security  for  the  debt  he  proves,  and  after  receipt  of 
dividends  the  bill  is  paid  in  full,  the  representatives  of  creditor  cannot  be  com- 
pelled to  refund  the  dividends,  nor,  it  seems,  could  the  creditor  himself,  if  alive. —  ' 
Exj).  Carr,  re  Beaumont,  3  M.  &  A.  64. 

2.  The  amount  of  a  proof,  on  a  debitum  in  prtesenti,  solvendum  in  futuro,  is  not 
subject  to  any  deductions  in  respect  of  sebate ;  which  only  applies,  upon  pay- 
ment of  a  dividend. — Exp,  Hill  and  others,  re  Brown,  Danson,  and  Duncan,  1 
Dea.  249. 

EQUITABLE  MORTGAGE. 

Semble,  that  a  proviso  to  make  void  a  lease,  on  assignment  by  the  lessee,  does  not 

apply  to  a  mere  deposit  of  it,  by  way  of  equitable  mor^;age. — Exp,  Cocks,  re 

Hand,  1  Dea.  14. 

EQUITABLE  MORTGAGEE. 

1.  An  equitable  mortgagee  from  vendee,  who  has  not  paid  purchase-money,  can 
only  sell  bankrupt's  interest,  unless  vendor  consents,  and  the  Court  will  not  act 
till  he  is  served.— Exp.  Wright,  re  Watts,  3  M.  &  A.  49. 

2.  On  consent,  an  equitable  mortgagee  allowed  to  expend  sums  in  improvements. 
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and  to  add  amount  to  his  charge  on  premises^ — Erp.  Smiih,  n  CtmningioUj  3 
M.&A.63;  &C.  1  Dea.  236. 

EXAMINATIONS. 

Althoagh  an  examination  taken  before  the  Commissioners  may  be  read  as  an  admis- 
sion against  the  party,  if  he  alone  is  concerned  in  the  result  of  the  petition,  yet 
if  there  is  another  party  interested  in  the  result,  it  cannot  be  read  against  such 
last-mentioned  party.— JErp.  Wilkes  and  othert,  r«  TarraiU,  1  Dea.  1. 

EXCEPIIONS  TO  REPORT. 

On  general  eiception  to  report  on  taxation,  referring  to  a  schedule,  Court  will  hear 

exception  on  principle  only^ — Exp,  Christy,  re  Barrow,  3  M.  £c  A.  102  ;  Exp, 

Hadfield,  re  Barrow  and  G<dd«t,  1  Dea.  129. 

EXECUTORS. 

Court  has  no  jurisdiction  to  order  executor  of  deceased  solicitor  to  pay  costs  of 
taxing  solicitor's  bUl,  nor  to  order  executor  to  refund  balanoe  found  due  from  de- 
ceased soUcitorj  if  exMutor  do  not  admit  assets  \  and  even  if  he  admits  assets; 
9Meri/.^£jrp.  Spaekman,  re  PhiUipt,  3  M.&  A.  135. 

FEES. 

(^Befunding.)    The  Court  will  not  call  on  the  Commissioners  to  refund  any  fees 

alleged  to  have  been  improperly  paid  to  them,  unless  they  are  served  with  the 

petition.— £ip.  HadJUld,  re  Barrow  and  Geddes,  1  Dea.  121. 
FELONY. 
No  proof  allowed  on  felonious  embezzlement  before  prosecution,  nor  if,  by  course 

of  dealing  between  the  parties,  prosecution  is  prevented. — Exp,  Elliott,  reJermyn 

3M.  &  A.llO;  5.C.  i  Dea.  179. 
FIAT. 

1.  (Generally »)  New  fiat  issued  on  absence  of  quorum  commissioners. — He  Bar- 
tkrop,  3  M.  &  A.29}  .S.  C.  1  Dea.  96. 

2.  (Same.)  Part  of  Commissioners  of  a  statutable  list  being  creditors,  the  number 
cannot  be  completed  from  a  another  list,  but  a  new  fiat  must  be  issued.— l?e 
Foster,  3  M.  &  A.  32  i  S.  P.  Exp,  Bonnell,  re  Forster,  1  Dea.  98. 

3.  (Same,)  New  docket  papers  are  requisite  to  rectify  mistake  in  fiat. — £jp.  Wing, 
re  Medley,  3  M.  &  A.  61. 

4.  (Altering.)  Date  of  fiat  cannot  be  altered  to  let  in  the  petitioning  creditor's 
debt.— Erp.  Shaw,  re  Come,  3  M.&  A«  17 ;  S.  C.  1  Dea.  74. 

5.  (Same,)  Direction  of  fiat  altered,  because  all  creditors  but  four  resided  at  ano- 
ther place.— He  Johtison,  3  M.  &  A.  132. 

6.  (Acquiescence  in,)  The  fact  of  the  bankrupt  having  oflTered  the  solicitor  £100 
to  procure  bis  certificate,  which  the  solicitor  refuses,  does  not  amount  lo  an  ac- 
quiescence in  the  fiat.— Exp.  and  re  Bowers,  I  Dea.  99. 

7.  (  Where  Court  will  not  annul.)  Where  a  bankrupt,  some  tifne  before  his  bank- 
i-uptcy,  acknowledged  the  existence  of  the  debt,  and  had  passed  his  last  examina- 
tion without  challenging  the  validity  of  it  before  the  Commissioner,  the  Court 
would  not  annul  (he  fiat,  merely  because  he  swore  that  at  the  time  of  issuing  it 
there  was  not  £100  due  to  the  petitioning  creditor,  but  left  the  bankrupt  to  his 
action  at  law. — Exp.  and  re  M*Intosh,  1  Dea.  35. 

8.  (Annulling  for  proof  of  Bankruptey.)  Where  a  petitioning  creditor  applies  to 
have  the  fiat  annulled,  because  he  is  unable  to  prove  an  act  of  bankruptcy,  he 
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must  file  an  affidavit  that  the  fiat  was  issued  bondjide,  and  that  the  application  is 

made  without  any  compromise  with  the  bankrupt. — Exp. ,  re  Catchpool, 

1  Dea.  98. 

9,  (Annulling.)  Terms  imposed  on  annulling,  where  bankrupt  does  not  apply 
promptly.--£fp.  and  re  Bowert,  3  M.  &  A.  33 ;  S.  C,  1  Dea.  90. 

10.  (Same,)  It  is  discretionary  to  annul  fiat  where  two  Commissioners  appointed 
under  1  &  2  Will.  4,  c.  56,  s.  14,  are  creditors.— E.tp.  and  re  Hill,  3  M.  &  A. 
66;  5.C.  1  Dea.  236. 

See  also  Petition  to  ANNui^t 

FOKFEITURE. 

Payment  to  agent  after  docket  struck  by  principal,  does  not  forfeit  debt,  if  agent 

had  no  notice  of  docket.— £177.  Gardner,  re  Strutton,  3  M,&A.'46;  5.  C.  1  Dea. 

142. 

FRACTION  OF  DAY. 

Fraction  of  day  in  notices  to  prevent  reputed  ownership. — Exp,  BignoU,  re  Newlon, 
3M.&  A.  13. 

FURTHER  DIRECTIONS. 

Where  petition  stands  over  it  may  be  set  down  again  for  further  directions,  on  ap- 
plication at  the  Registrar's.— Exp.  and  re  Cooper,  3  M.  &  A.  1. 

IMPROVEMENTS. 

On  consent,  an  equitable  mortgagee  allowed  to  expend  sums  in  improvements,  and 
to  add  amount  to  his  charge  on  premises.— £x;>.  Smith,  re  Cunnington,  3  M.  &  A. 
63;  5.C.  1  Dea.  236. 

INFANT. 

B.,  a  minor  living  with  A.,  his  father,  takes  an  active  part  in  his  father's  business, 
who  puts  his  son's  name  over  the  door  in  conjunction  with  his  own.  The  fatlier, 
without  any  authority  from  the  son,  enters  into  an  agreement  with  C.  to  become 
a  partner  with  him  in  a  separate  trade,  and  signs  this  agreement  in  his  son's 
name  as  well  as  that  of  himself.  After  B.  becomes  of  age,  a  joint  fiat  is  issued 
against  A.,  B.  and  C.  upon  a  debt  contracted  with  that  firm  before  B.  at- 
tained his  majority  ;  and  the  only  evidence  to  prove  that  B.  was  a  partner  with 
C.  is  the  agreement  signed  by  the  father,  and  the  fact  of  B.'s  name  appearing  over 
his  father's  door,  but  not  over  the  door  of  C. :  Held,  B.  was  not  precluded,  under 
these  circumstances,  from  petitioning  to  annul  the  fiat  on  the  ground  of  infancy. 
— Eip.  Mid  re  Lees,  I  Dea.  705. 

INJUNCTION. 

(Ex  parte.)  A  party  applying  for  a  country  fiat  is  not  entitled  to  an  injunction 
ex  parte  to  stay  the  issuing  of  a  I^ndon  fiat,  for  which  a  docket  has  been  previ- 
ously struck.—  Re  Ings,  1  Dea.  8. 

INTEREST 

Where  a  sum  is  set  apart  by  the  assignees,  under  the  1  &  2  Will.  4,  c.  56,  s.  31, 
to  meet  any  expected  dividend  on  a  disputed  debt,  the  creditor  is  not  entitled  to 
interest  on  substantiating  his  proof. — Exp.  Jamieson,  re  Mitchell,  1  Dea.  6. 

JUDGE'S  NOTES. 

On  motion  for  new  trial,  it  is  not  of  course  to  order  the  judge's  notes  to  be  pro- 
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duced  ;  ground  must  be  shown  for  the  application. — Exp,  Chuck,  re  Slarkie,  3 
M.  &  A.  15  ;  5.  P.  Exp,  Chttrch,  re  Starkey,  1  Dea.  72. 

JUDGMENT. 

The  Commissiooera  are  not  estopped  by  a  judgment  from  an  inquiry  into  the  vali- 
dity of  the  debt  of  the  judgment  creditor.— £x/).  Marson,  re  Ridtdale,  1  Dea. 
245. 

JURISDICTION. 

1.  It  is  discretionary  to  annul  fiat  where  two' Commissioners  appointed  under  1 
&  2  Will.  4,  c.  56,  s.  14,  are  creditors.— Eip.  and  re  Hilt,  3  M.  &  A.  56 ;  S,  C. 
1  Dea.  236. 

2.  Vice-Chancellor  having  directed  Commissioners  to  tax  certain  bills,  and  having 
ordered  them  to  be  paid,  the  Court  of  Review  will  not  order  re- taxation.— Ei-p. 
Christy,  re  Barrow,  3  M.  &  A.  88 ;  Exp,  Hadfield,  re  Barrow  and  Geddes,  1 
Dea.  114. 

3.  Court  has  no  jurisdiction  to  order  executor  of  deceased  solicitor  to  pay  costs  of 
taxing  solicitor's  bill,  nor  to  order  executor  to  refund  balance  due  from  deceased 
solicitor,  if  executor  does  not  admit  assets ;  and  even  if  assets  are  admitted,  qu  ? 
Exp.  Spackman,  re  Phillips,  3  M.  &  A.  135. 

LAW  CHARGES. 

(Previous  to  commistion,^  Where  law  charges  were  incurred  by  the  petitioning 
creditor  previous  to  the  commission,  and  the  assignees  afterwards  derived  a  benefit 
fro-n  the  proceedings  in  which  they  were  incurred  :  Held,  that  they  might  be 
allowed  to  the  assignees  under  *'  just  allowances.'' — Exp,  Hadfield,  re  Barrow 
and  Geddes,  1  Dea.  115. 

LENGTH  OF  TIME. 

1.  After  many  years  the  auctioneer  cannot  call  on  assignees  to  pay  his  bill. — Eip, 
["  Hendrie,  re  Goodwin,  3  M.  &  A.  20. 

2.  Terms  imposed  on  annulling  where  bankrupt  does  not  apply  promptly.— £jrp. 
and  re  Bowers,  3  M.  &  A.  33. 

LODGING-HOUSE. 

A  party  who  lets  furnished  lodgings  is  not  a  trader  within  the  bankrupt  law,  not- 
withstanding he  buys  the  furniture  for  the  purpose  of  being  let  with  the  lodgings. 
— Exp,  and  re  Bowers,  1  Dea.  99. 

MEETINGS. 

(Of  Commissioners,)  Charges  for  advertising  the  meetings  of  the  Commissioners  in 
the  provincial  newspapers,  after  they  have  been  inserted  in  the  Gazette,  will  not 
be  allowed. — Exp,  Hadfield,  re  Barrow  and  Geddes,  1  Dea.  127. 

MISTAKE. 

Afler  bill  has  been  referred  for  taxation,  erroneous  overcharges  inserted  by  mistake 
cannot  be  withdrawn  from  calculation  of  the  one-sixth  as  between  solicitor  and 
estate,  (Diss.  C.  J.)  On  taxation,  items  disallowed  by  Commissioners,  and  again 
taxed  off,  are  included  in  the  one-sixth. — Exp,  Christy,  re  Barrow,  3  M.  &  A. 
104;'  Exp,  Hadfield,  re  Barrow  and  Geddes,  1  Dea.  131. 

MORTGAGE. 

If  there  be  several  mortgages  for  distinct  debts  to  one  mortgagee,  who  applies  to 
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Commissioner  in  usual  manner  for  sale,  the  proceeds  of  each  must  be  applied  to 
the  particular  debt,  and  surplus  of  one  cannot  be  applied  to  deficiency  of  another. 
— Erp.  Bignold,  re  Newton,  3  M.  &  A.  9 ;  S,C.  1  Dea.  66, 

MULTIFARIOUSNESS. 

Petition  by  creditor  to  remove  assignees  for  collusion  with  bankrupt,  and  also  to  tax 
solicitor's  bill,  is  multifarious ;  but  it  is  discretionary  to  dismiss,  or  confine  the  pe- 
titioner to  one  branch  and  dismiss  the  other.— £xp.  Knight,  re  Watkins,  3  M.  & 
A.  58;  5.C.lDea.  215. 

NEW  TRIAL. 

On  motion  for  new  trial  it  is  not  of  course  to  order  judge's  notes  to  be  produced, 

ground  must  be  shown  foi*  the  application. — Exp,  Chuck,  re  Starkie,  3  M.  &  A, 

15  ;  S,  P.  Exp.  Church,  re  Starkey,  1  Dea.  72. 

NOTICE. 

Where  obligee  of  bond  is  a  trustee  for  others, — has  himself  an  interest  in  it  and  de- 
posits it  as  security,  notice  must  be  given  to  obligor  to  prevent  reputed  owner- 
ship of  obligee.— Eip.  M'Twk,  re  North,  3  M.  &  A.  1  ;  5.  C,  1  Dea.  58, 

OFFFICIAL  ASSIGNEE. 

1.  (Objection  to  join  in  suit. — Right  to  indemnity.)  Where  the  creditors*  assignees 
had  contracted  to  sell  all  the  bankrupt's  stock,  debts,  and  effects,  and  the  official 
assignee  was  not  a  party  to  the  contract,  the  Court  would  not  compel  him  to  ex- 
ecute a  deed  containing  a  covenant  to  sue  for  the  recovery  of  any  of  the  debts, 
without  a  previous  reference  to  the  registrar  to  settle  the  form  of  the  deed,  and 
what  indemnity  he  was  entitled  to. — Exp.  Young,  re  Dodd,  1  Dea.  240. 

2.  The  official  assignee  must  personally  pay  the  costs  of  an  unnecessary  separate 
appearance. — Exp.  Hendrie,  re  Goodwin,  3  M.  &  A.  20  ;  S.C.  1  Dea.  76. 

3.  Mode  of  acting  by  official  assignees  when  sued  at  law.  The  Court  will  extend 
the  same  protection  to  them  as  equity  does  to  receivers,  &c.— >£ip.  Bains,  re 
£iitg/it,3M.  &  A.54,55. 

OPENING  FIAT. 

1.  (Expiration  of  time.)  Where  the  time  for  opening  a  country  fiat  had  expired,  in 
consequence  of  the  absence  of  the  quorum  Commissioners,  a  new  fiat  was  ordered 
to  be  directed  to  other  Commissioners. — Re  Bartrvp,  1  Dea.  96. 

2.  Petitioning  creditor's  attendance  dispensed  with,  distance  being  110  miles.-— i2e 
Freeman,  3  M.  &  A.  33. 

3.  Attendance  of  petitioning  creditor  dispensed  with,  distance  being  130  miles. — 
Eip.  Marshall,  re  Citton,  3  M.  &  A.  133. 

ORDER. 

(Confirming  Registrar's  report.)  The  Court  declined  to  make  any  order  confirming 
the  Registrar's  report,  that  it  would  be  beneficial  to  the  estate  for  the  assignees 
to  continue  the  bankrupt's  trade.— Eap.  Hamer,  re  Hughes,  1  Dea.  39. 

PARTNERS. 

'[.(When  bilk  not  proveable  against  joint  estate.)  Where  one  of  two  partners,  without 
the  knowledge  or  consent  of  his  copartner,  accepted  bills  in  the  name  of  the  part- 
nership firm,  and  delivered  them  to  a  creditor  in  satisfaction  of  his  own  private 
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debt :  Held,  that  the  bills  were  not  provetble  against  the  joint  esUte.--£xp. 
Thorpe,  re  Wardley  and  Bedaon,  1  Dea.  16. 
2,  {Joint  iecurity  by  one,)  Where  a  security  is  given  in  the  name  of  tlie  partner- 
ship  Brm,  for  the  separate  debt  of  one  of  several  partners,  the  onus  lies  on  the 
creditor  to  show  that  the  partner  had  authority  to  give  him  the  joint  security  of 
the  firm.— Jfrid. 

PETITION. 

1.  (Generally.)  After  permission  given  ta  allow  petition  to  stand  over,  motion  next 
day  to  refer  for  scandal  and  impertinence  is  not  of  course,  but  terms  may  be  im- 
posed. The  reference  is  for  scandal,  and  not  for  scandal  and  impertinence. — 
Exp.  Knight,  re  Watkita,  3  M.  &  A.  19 ;  5.  C.  1  Dea.  75. 

2.  (Same,^  Form  of  petition  by  assignees  for  costs  of  prosecution  where  bankrupt 
is  acquitted.  Bankrupt  may  appear  on  sach  petition,  though  not  served. — Exp^ 
Gumming,  re  Cavanagh,  3  M.  &  A.  29  ;  S.C.I  Dea.  93. 

3.  (Same,)  Where  assignees  have  made  payments  to  theit  acceuntanta  whieh  are 
alleged  to  be  improper,  a  petition  to  surcharge  and  falsify  the  assignees'  accounts 
must  be  served  on  accountants. — Exp.  Knight,  re  Watkim,  3  M.  &  A.  58. 

4.  (Same.)  Petition  by  creditor  to  remove  assignees  for  collusion  with  bankrupt, 
and  also  to  tax  solicitor's  bill,  is  multifarious.  But  it  is  discretionary  to  dismiss 
a  multifarious  petition,  or  confine  the  petition  to  one  branch  and  dismiss  the  other. 
— Earp.  Knight,  re  Watkins,  3  M.  &  A.  58  ;  S.C.  1  Dea.  215. 

5.  (Same.)  Assignees  should  not  be  served  on  petition  to  tax  their  solicitor's  bill. 
— Exp.  Christy,  re  Barrow,  3  M.  &  A«  84. 

6.  (To annul.)  Qumre,  May  a  bankrupt  petition  to  annul  before  adjudication? — 
Exp.  and  re  Piatt,  3  M.  &  A.  62 ;  S.  C.  1  Dea.  227. 

7.  (Same.)  If  assignees  are  chosen  after  petition  to  annul  is  pveseoted,  it  must 
stand  over  to  have  them  served. — Ibid. 

8.  (Same.)  On  a  petition  by  the  bankrupt  to  annul  the  fiat  for  the  want  of  a  good 
petitioning  creditor's  debt,  if  the  bankrupt  swears  that  he  does  not  owe  the  pe- 
titioning creditor  100/.,  this  is  a  sufficient  primA  facie  case  to  throw  the  onm  of 
proving  the  aflSrmative  on  the  petitioning  creditor. — Exp.  and  re  M'Intosh, 
1  Dea.  35. 

9.  (Same.)  Where  the  bankrupt  does  not  apply  promptly  to  annul  the  fiat,  for  any 
defect  in  the  requisites,  the  Court  will  impose  terms  on  him  in  the  order  to  annul. 
— Exp.  and  re  Bowers,  1  Dea.  99. 

10.  (To  stay  certificate.)  On  petition  to  stay  certificate  in  order  to  prove,  if  as- 
signees are  not  served,  petition  will  be  dismissed.  Secus,  if  there  be  other  cause 
for  staying  it,  as  misconduct  of  bankrupt. — Exp.  Woodroffe,  re  Wooton,  3  M.  & 
A.  14 ,  S.C.I  Dea.  71. 

11.  (Same.)  Where  a  creditor  delays  to  make  any  proof  orelaim  lor  hit  debt, 
until  the  time  is  nearly  expired  for  the  allowance  of  the  bankrupt's  certificate,  he 
cannot  then  petition  to  stay  the  certificate,  in  order  that  he  may  ge  in  and  prove 
his  debt. — Exp.  Hellings,  re  Young,  1  Dea.  152. 

12.  (To  stay  advertisements)  On  an  application  to  stay  the  advertisonent  in  the 
Gazette,  the  depositions  must  he  produced  for  the  inspection  of  the  Court ;  but 
the  party  applying  has  not  a  right  to  look  at  them*— jR«  Bryant,  1  Dea.  140. 

13.  (Amending  prayer.)    Where  the  prayer  of  a  petition  omitted  to  pray  for  what 
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was  the  necessary  result  of  the  previous  statement  in  the  body  of  the  petition, 
the  Court  gave  leave  to  the  petitioner,  after  objection  taken  for  this  defect  on 
the  hearing,  to  amend  the  prayer  instanter* — Exp.  Cocks,  re  Hand,  1  Dea,  14. 

14.  (Cosu  of  settling,)  A  fee  paid  to  counsel  for  settling  a  petition  in  Bank- 
ruptcy, which  is  not  a  petition  of  course,  is  allowable  on  taxation  of  costs. — 
Exp,  Hadfieldf  re  Barrow  and  Oeddes,  1  Dea.  118. 

15.  (Assignees  accounts,)  The  Court  will  entertain  a  petition  of  the  bankrupt  for  a 
copy  of  the  accounts  of  the  assignees,  on  their  refusal,  without  a  previous  appli- 
cation to  the  Commissioners. — Exp,  and  re  Emerson,  1  Dea.  156. 

16.  (Costs  of  postponing,)  A  party  is  not  entitled  to  the  costs  of  the  day,  on  the 
postponement  of  the  hearing  of  a  petition  for  the  accommodation  of  the  other  side, 
if  no  counsel  were  instructed  by  him  when  the  application  for  the  postponement 
was  made. — Exp,  Hill,  re  Alexander,  I  Dea.  239. 

17.  (For  order  to  prove  debt.)  The  proof  of  a  debt  must  be  absolutely  rejected  by 
the  Commissioner,  to  warrant  a  petition  for  an  order  to  prove  it. — Exp,  Marson, 
re  Ridsdaie,  I  Dea.  245. 

18.  (Against  assignees,  after  disputing  bankruptcy.)  Where  a  creditor  has  given 
notice  to  dispute  the  bankruptcy  in  a  pending  action  brought  against  him  by  the 
assignees,  he  cannot  afterwards  petition  against  ^hem,  in  their  character  of 
assignees.— £jp.  Hall,  re  Strutton,  1  Dea.  263. 

PETITIONING  CREDITOR. 

1.  Petitioning  creditor's  attendance  dispensed  with,  distance  being  110  miles.— R« 
Freeman,  3  M.  &  A.  33. 

2.  Attendance  of  petitioning  creditor  dispensed  with,  distance  being  130  miles.— 
Exp,  Marshall,  re  Gitton,  3  M.  &  A.  133. 

PETITIONING  CREDITOR'S  DEBT. 

1.  (Delaying  proof,)  Where  a  creditor  delays  to  make  any  proof  or  claim  for  his 
debt,  uit^lhe  time  is  nearly  ex|)iied  for  the  allowance  of  the  bankrupt's  certifi- 
cate, he  cannot  then  petition  to  stay  the  certificate,  in  order  that  he  may  join  and 
prove  his  debt.— Ejp.  HelHngs,  re  Young,  1  Dea.  152. 

2.  Payment  to  agent  after  docket  strack  by  principal  does  not  forfeit  debt,  if  agent 
had  no' notice  of  docket.— £arp.  Gardner,  re  Strutton,  3  M.  &  A.  46 ;  S,C, 
1  Dea.  142. 

3.  On  a  petition  by  the  bankrupt  to  annul  the  fiat,  for  want  of  a  good  petitioning 
creditor's  debt,  if  the  bankrupt  swears  that  he  does  not  owe  the  petitioning 
creditor  lOOi.,  this  is  a  sufficient  primd  facie  case  to  throw  the  onus  of  proving 
the  aflSrmative  on  the  petitioning  creditor. — Exp,  and  re  M*Intosh,  1  Dea.  35. 

4.  When  the  depositions  before  the  Commissioners  warranted  the  adjudication, 
and  the  petitioning  creditor  proved  the  existence  of  a  legal  debt  due  to  him  from 
the  bankrupt  two  years  ago  :  Held,  that  it  then  lay  on  the  bankrupt  to  show  that 
he  had  dischapged  any  portion  of  that  debt— Ifti'd. 

5.  The  Court  will  not  alter  the  date  of  a  fiat,  for  the  purpose  of  letting  in  the  peti- 
tioning creditor's  debt.— Eip.  Shaw,  re  Come,  1  Dea.  74. 

PRACTICE. 

Affidavits  cannot  be  read  as  to  practice.— Eapj  Christy,  re  Barrow,  3  M.  &  A.  94. 
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PRINCIPAL  AND  AGENT. 

1 .  Payment  to  agent  after  doclret  struck  by  principal  does  not  forfeit  debt,  if  agent 
had  no  notice  of  docket. — Erp.  Gardner,  re  StrutUm,  3  M.  &  A.  46 ;  S,  C. 
1  Dea.  142. 

2.  Semble,  that  a  docket  struck  by  the  principal  against  a  third  person,  whom  the 
principal  has  dealt  with  by  his  agent,  determines  the  authority  of  the  agent  to 
bind  the  principal  by  any  future  dealings. — Ibid,  1  Dea.  142. 

PRIVATE  ARRANGEMENT. 

Order  made  confirming  Commissioners'  report,  that  proposed  arrangement  by  as- 
signees was  beneficial  to  estate. — Exp,  Bolland,  re  Marsh,  3  M.  &  A.  39. 

PROOF. 

1.  (When  not  affected  by  statutes  preventing  gaming,)  Held,  that  though  one 
of  the  purposes  to  which  the  fund  was  to  be  applied,  was  to  provide  stakes  for 
running  matches  with  greyhounds,  this  afforded  no  objection  to  the  proof,  under 
the  statutes  for  prevention  of  gaming. — Exp.  King,  re  Watkins,  1  Dea.  23. 

2.  (Against  steward  of  a  coursing  cbtb,)  Where  the  steward  of  a  coursing  club, 
who  had  collected  subscriptions  and  other  contributions  from  the  members, 
which  he  was  bound  to  hand  over  to  the  treasurer,  became  bankrupt :  Held,  that 
the  treasurer  might  prove  for  the  amount. — Ibid. 

3.  (After  previous  insolvency,)  A  creditor,  whose  debt  is  inserted  by  his  debtor  in 
his  schedule,  on  taking  the  benefit  of  the  Insolvent  Act,  may  prove  for  the 
balance  due  to  him  under  a  subsequent  fiat  in  bankruptcy  issued  against  his 
debtor,  and  is  entitled  to  receive  dividends  pari  passu  with  the  other  creditors  of 
the  bankrupt,  without  any  reference  to  the  sources  from  which  the  whole  divisible 
fund  is  derived. — Exp,  Fenwick,  re  Bender,  1  Dea.  27. 

4.  (  By  trustees  against  joint  estate^)  One  of  two  partners,  previous  to  his  intended 
marriage,  withdraws  1000/.  from  the  partnership  funds,  which  he  presents  to  his 
intended  wife,  and  he  afterwards  withdraws  1600/.  more,  to  assist  in  forming  a 
provision  for  her  and  the  children  of  the  marriage,  the  trusts  of  which  are 
declared  by  an  ante-nuptial  settlement.  The  trustees,  in  exercise  of  a  power 
given  them  by  the  settlement,  lend  these  two  sums  to  the  partnership,  and  take 
the  joint  bond  of  the  two  partners  to  secure  the  repayment :  Held,  that  the  trus- 
tees might  prove  against  the  joint  estate  for  the  amount  secured  by  the  bond  ; 
and  that  the  dividends  should  accumulate  until  the  principal  sum  was  realized. — 
Exp,  Crofts,  re  Last  and  Casey,  I  Dea.  102. 

5.  (Effect  of  delaying,)  Where  a  creditor  delays  to  make  any  proof  or  claim  for 
his  debt,  until  the  time  is  nearly  expired  for  the  allowance  of  the  bankrupt's  cer- 
tificate, he  cannot  then  petition  to  stay  the  certificate,  in  order  that  he  may  go  in 
and  prove  the  debt. — Esp.  Hellings,  re  Young,  1  Dea.  162. 

6.  (Same.)  Where  a  creditor  delayed  proving  his  debt,  in  consequence  of  having 
been  misled  by  an  intended  composition  of  the  bankrupt  with  his  creditors,  the 
Court  allowed  him  to  call  a  meeting  to  establish  his  proof,  and  in  the  meantime 
stayed  the  payment  of  a  dividend. — Exp.  Hunt,  re  Meyer,  IDea.  213. 

7.  (By  cestui  que  trusts.)  Where  a  party  obtains  the  possession  of,  and  exercises 
dominion  over,  trust  property,  knowing  it  to  be  so,  he  is  responsible  to  the  cestui 
que  trusts,  in  the  same  manner  as  if  he  had  been  duly  appointed  trustee ;  and 
consequently  the  cestui  que  trusts  may  prove  for  the  amount,  under  a  fiat  issued 
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against  him,  without  being  barred  by  the  statute  of  limitations. — Eip.  Goweri 
and  Brown,  re  Seaber,  1  Dea.  207. 

8.  (On  bond  after  promise  to  release  debt.)  A  father  lends  his  son  £1000  to  set 
him  up  iu  business,  for  which  he  takes  his  promissory  note.  Two  years  after- 
wards, he  says  in  a  letter  lo  his  son,  "  I  may  venture  to  inform  you,  that  the 
promissory  note  will  descend  to  you  without  any  deductions ;"  but  four  years 
after  this  the  father  takes  a  bond  from  liis  son  for  the  amount,  and  dies,  and  the 
son  becomes  bankrupt :  Held,  that  the  taking  of  the  bond  showed  an  alteration 
of  the  father*s  intention  to  forgive  the  debt  at  his  death,  and  that  his  executor 
might  prove  the  amount  of  the  bond  under  the  fiat  against  the«on. — Exp.  Ridler, 
reMarkland,  1  Dea.  225. 

9.  (  Rfjeclion  of.)  The  proof  of  a  debt  must  be  absolutely  rejected  by  the  Commis- 
sioner, to  warrant  the  petition  for  an  order  to  prove  it. — Exp.  Marson,  re  Ridsdale, 
1  Dea.  245. 

10.  (Deductum  in  respect  of  rebate,)  The  amount  of  a  proof,  on  a  debitum  in  prat- 
senti,  solvendum  in  futuro,  is  not  subject  to  any  deduction  in  respect  of  rebate ; 
which  only  applies  upon  payment  of  a  dividend. — Exp.  Hill  and  others,  re 
Brown,  Danson  and  Duncan,  1  Dea.  249. 

11.  (Double  proof.)  A  creditor,  having  a  joint  and  several  security  for  his  debt, 
is  not  entitled  to  double  proof  against  the  joint  and  separate  estates,  although  his 
debt  is  secured  by  two  distinct  and  independent  instruments. — Ibid. 

12.  A  security  on  a  possible  interest  as  next  of  kin  depending  on  death  of  lunatic, 
must  be  noticed  on  proving.— Exp.  M*Turk,  re  North,  3  M.  &  A.  1 ;  S.C.  1  Dea. 
58. 

13.  Surety  to  bond  for  payment  of  annuity  before  6  Geo.  4,  can  only  prove  against 
the  principal  sums  paid  by  surety  which  were  due  before  bankruptcy  of  princi- 
pal.—£jp.  and  re  Barton,  3  M.  &  A.  5 ;  5.  C.  1  Dea.  62. 

14.  Amoral  obligation  to  pay  is  a  sufficient  consideration  to  support  a  proof. — 
Exp.  De  Grouchy,  re  Butler,  3  M.  &  A.  27. 

15.  No  proof  allowed  on  felonious  embezzlement  before  prosecution.  If  by  the 
course  of  dealing  between  the  parties  prosecution  is  prevented,  there  can  be  no 
proof.— Eap.  Elliott,  re  Jermyn,  3  M.  &  A.  110 ;  S.C.I  Dea.  179. 

REFERENCE. 

1.  (Costs  of  prosecuting  batikrupt.)  The  assignees  having  applied  to  be  allowed 
the  costs  of  a  prosecution  against  the  bankrupt,  in  which  he  was  acquitted,  a  re- 
ference was  ordered  to  the  Commissioners  to  inquire  whether  there  wm  probable 
cause  for  the  prosecution.^— Erp.  Cunming,  re  Cavanagh,  1  Dea.  93. 

2.  After  petition  allowed  to  stand  over,  motion  next  day  to  refer  for  scandal  and 
impertinence  is  not  of  course ;  but  terms  may  be  imposed.  The  reference  is  for 
scandal  only,  and  not  scandal  and  impertinence.— Exp.  Knight,  re  Watkius, 
3  M.  &  A.  19. 

3.  Where  assignees  entertain  fair  doubts  in  a  case  of  difficulty,  a  reference  may  be 
made  to  Commissioners  to  report  thereon. — Exp.  Marks,  re  Colnaghi,  3  AI.  &  A. 
35  j  S.C.I  Dea.  86. 

4.  Reference  to  Commissioners  whether  proposed  compromise  by  assignees  was  be- 
neficial to  estate.— Exp.  Bousfield,  re  Brown,  3  M.  &  A.  41 . 
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6,  Order  coDfirmiog  compromise  without  a  reference. — Ex;).  Earl  Arran,  re  Cham' 
ben,  id,  42 ;  Exp,  Hare,  re  Marsh,  id.  43. 

REFUNDING. 

Where  creditor  holds  bill  as  security  for  the  debt  he  proves,  and  after  receiving  divi- 
dends is  paid  the  bill  in  full,  the  representatives  of  creditor  cannot  be  compelled 
to  refund  dividends ;  nor,  it  seems,  could  the  creditor  himself,  if  alive.— Eip. 
Carr,  re  Beaumont,  3  M.  &  A.  64. 

REPUTED  OWNERSHIP. 

Where  obligee  of  bond  is  a  trustee  for  others—has  himself  an  interest  in  it,  and 
deposits  it  as  security,  notice  must  be  given  to  obligor  to  prevent  reputed  oinmer- 
ship  of  obligee.— Erp.  M^Turk,  re  North,  3  M.  &  A.  1 ;  S.C,  1  Dea.  58. 

RETAINERS. 

Where  four  retainers  are  proper,  the  charge  for  four  briefs,  &c.  is  also  so. — Etp. 

Christy,  re  Barrow,  3  M.  &  A.  92 ;  Exp.  Hadfield,  re  Barrow  and  Geddes,  1  Dea. 

117. 

SALARY. 

{Of  bankrupt's  clerk.)  A  clerk  who  left  the  b*iikropt*s  servke  sht  months  before 
the  fiat  issued,  merely  because  he  would  not  pay  him  any  further  salary,  is,  never- 
theless, entitled  to  receive  six  months*  salary  in  full  under  the  forty-eighth  secUon 
of  the  Bankrupt  Act,— Eip.  Sanders,  re  Green,  1  Dea.  40. 

SALE, 

If  there  be  severtl  mortgagee  for  distinct  debts  to  one  mortgagee,  who  appties  to 
Commissioner  in  usual  way  for  sale,  &c.,  the  proceeds  of  each  must  be  applied  to 
the  particular  debt,  and  surplus  of  one  oanoot  be  applied  to  deficiency  of  another. 
—  Exp.  Bignold,  re  Newtan,^  M.  &  A.  9;  S,C.  I  Dea. 66.. 

SCANDAL  AND  IMPERTINENCE. 

1.  After  petition  allowed  to  stand  over,  motion  next  day  to  refer  for  scandal  and 
impertinence  is  not  of  course,  but  terms  may  be  imposed.  The  reference  is  for 
scandal,  and  not  for  soandal  and  impertinence. — Exp.  Knight, re  Watkin$,3  M. 
&  A.  19  ;  S.  C.  1  Dea.  75. 

2.  Practice  as  to  scandal  and  impertinence. — Exp.  Knight,  re  Watkins,  3  M.  & 
A.  61. 

SECURITY. 

1.  (Proof  of.)  A  seeurity given  by  the  bankrupt  to  a  «reditor  on  an  expeetaacy,  as 
next  of  kin,  in  the  event  of  a  person  dying  intestate,  must  be  notieed  by  the  credi- 
tor in  his  proof.— Zatp.  M*Turk,  re  North,  1  Dea. 58. 

2.  (Usurious.)  A  bankrupt,  after  be  obtaina  his  certificate,  promises  to  pay  a  ere* 
ditor  the  balance  of  an  usurious  debt,  on  condition  that  he  would  advance  him 

^  another  sum ;  and  he  then  gives  the  creditor  a  security  for  the  gross  amount  of 
the  former  balance  and  the  new  loan :  Semble,  that  the  security  was  infected  by 
the  usurious  taint  of  the  first  transaction.— Exp.  De  Grouchy,  re  Butler,  1  Dea. 
79. 

3.  (Joint  and  several,)  A  creditor,  having  a  joint  and  several  security  for  his  debt,  is 
not  entitled  to  double  proof  against  the  joint  and  separate  estates,  although  his 
debt  is  secured  by  two  distinct  and  independent  instruments.— Eip,  Hill  and 
others,  re  Brown,  Danson,  qnd  Duncan,  1  Dea.  249. 
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SERVICE. 

1.  On  petition  to  stay  certificate  and  prove,  if  assignees  are  not  served,  petition  will 
be  dismissed.  Secut,  if  there  be  other  cause  for  staying  it,  as  misconduct  of  bank- 
rupt—Eorp.  Woodroffe,  re  Wooton,  3  M.  &  A.  14;  S.  C.  1  Dea.  71. 

2.  An  equitable  mortgagee  from  vendee,  who  has  not  paid  purchase-money,  can 
sell  only  bankrupt's  interest,  unless  vendor  consents,  and  Court  will  not  act  till 
he  is  served.— Eip.  Wright,  re  Walts,  3  M.  &  A.  49. 

3.  Where  assignees  have  made  payments  to  their  accountants  which  are  alleged  to 
be  improper,  petition  to  surcharge  and  falsify  assignees'  accounts  must  be  served 
on  accountants.— Eacp.  Knight,  re  Waikins,  3  M.  &  A.  58 ;  5.  C.  1  Dea.  216. 

4.  If  assignees  are  chosen  after  petition  to  annul  is  presented,  it  must  stand  dver  to 
have  them  served.— Exp*  and  re  Platti  3  M;&  A.  62 ;  5.  C.  1  Dea.  227. 

5«  Assignees  should  not  be  served  on  petition  to  tax  their  selicicitor's  bill.— £rp. 
Christy,  re  Barrow,  3  M.  &  A.  84. 

SET-OFFi 

In  calculating  bankrupt'^  allowance  under  6  Geo.  4,  c«  16,  s.  128>  assigneed  may 
set  off  sums  due  from  bankrupt  to  estate,  but  the  bankrupt  cannot  set  off  against 
that,  sums  due  to  him  from  assignees  personally. — Exp.  and  r»  Cooper,  3  M.  & 
A.  137;  S.C.I  Dea.  41. 

SdLIClTOR. 

1 .  (Allowance  of  charges*")  The  solicitor  is  only  to  1>6  entitled  to  £1.,  for  the  attend- 
ance of  himself  and  clerk  at  each  meeting  of  thS  CoiAmissioners,  unless  he  shows 
a  special  necessity  (bt  th6  attendance  of  an  ^trst  <jterk. — tivpi  Hadfleld,  re  Bar^ 
row  and  Geddti,  1  Deal.  126. 

2.  Cases  may  atise,  as  between  solicitor  and  estate,  where  costs  would  be  ordered 
against  solicitor,  though  less  than  one-sixth  were  taken  off. — Exp.  Christy,  re 
Bdrrow,  3  M.  &  A.  108. 

SOLICITOR'S  BILL. 

1.  (Altering  after  order  to  tax,)  After  a  solicitor's  bill  has  been  ordered  to  be  taxed 
he  cannot  withdraw  from  the  consideration  of  the  taxing  officer  erroneous 
over-charges  insertecl  by  mistake,  so  as  to  exclude  them  from  the  calculation  of  a 
sixth  part  of  the  bill  taken  off  on  taxation. — Exp.  Hadfield,  re  Barrow  and 
Geddes,  1  Dea.  131. 

2.  Where  Commissioner  does  not  make  an  order  for  payment  of  solicitor's  bill,  be- 
cause iiat  is  disputed,  Court  will  not  order  official  assignees  to  pay,  but  will  so 
order  the  creditor's  assignee.  The  solicitor's  right  is  not  against  the  estate,  but 
against  the  assignees  personally. — Exp.  Mains,  re  Knight,  3  M.  &  A.  51 ;  S,  C. 
1  Dea.  229. 

SUPERSEDEAS. 

(On  consent  of  creditors.)  When  a  bankrupt  left  the  country  after  a  commiMon 
had  issued  against  him,  and  a  true  bill  was  subsequently  found  against  him  by  a 
grand  jury  for  not  surrendering  to  his  commission,  the  Court  refused  to  grant  a 
supersedeas  on  Consent  of  creditors,  o*  to  order  the  Commissioners  ttf  appoint  a 
meeting  to  fake  his  surrendet.— £«p.  Levy,  rt  Levy,  1  Dea.  2f5. 

SURETY. 

Surety  to  bond  for  payment  of  annuity  before  6  G.  4,  can  only  prove  against  the 
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principal  sums  paid  by  surety,  which  were  due  before  bankruptcy  of  principal. — 
Exp.  and  re  PartaUf  3  M.  &  A.  5.' 

SURRENDER. 

{Enlarging  time,)  The  Court  has  no  power  to  enlarge  the  time  for  the  bankrupt's 
surrender,  unless  the  application  is  made  six  days  at  least  before  the  day  ap- 
pointed for  the  surrender. — Exp.  Bumell,  re  BenatUtr,  1  Dea.  212. 

TAXATION. 

1.  (Solicitor's  bill  of  costs.)  In  taxing  the  solicitor's  bill  of  costs,  the  Registrar 
acted  on  a  general  rule  he  had  adopted,  to  disallow  every  charge  for  fees  paid 
to  Commissioners  for  holding  a  second  meeting  on  the  same  day  :  Held,  that  he 
was  not  justified  in  so  doing. — Exp.  Hadfieldf  re  Barrow  and  Geddes,  1  Dea. 
121. 

2.  (Alteration  of  bill.)  After  a  bill  has  been  ordered  to  be  taxed,  items  cannot  be 
withdrawn  from  it,  nor  fresh  items  inserted. — Esp,  Hadfield,  re  Barrow  and 
Geddes,  1  Dea.  128. 

3.  Practice  on  a  reference  f(^  taxation,  as  to  bills  already  taxed  by  the  proper  offi- 
cers of  Court.~Erp.  Knight,  re  Watkins,  3  M.  &  A.  61. 

4.  Where  petitioning  creditor's  bill  has  been  paid  upwards  of  three  years,  it  will 
not  be  re-taxed.  A  creditor  applying  promptly,  is  entitled'  as  of  course  to  re- 
taxation,  under  6  Geo.  4,  c.  16,  s.  14.  Secus  after  lapse  of  time,  then  objec- 
tionable items  must  be  pointed  out.  The  Court  does  not  order  re-taxation  of 
bills  already  taxed  by  the  officers  of  Courts  where  business  was  done.—  Exp. 
Christy,  re  Barrow,  3  M.  &c  A.  84. 

5.  The  Vice-chancellor  having  directed  Commissioners  to  tax  certain  bills,  and 
having  ordered  them  to  be  paid,  the  Court  of  Review  will* not  order  retaxation. — 
Exp.  Christy,  re  Barrow,  3  M.  &  A.  88  ;  Exp.  Hadfield,  re  Barrow  and  Geddes, 
1  Dea.  113. 

6.  On  general  exception  to  report  on  taxation,  referring  to  a  schedule.  Court  will 
hear  exceptions  on  principle  only. — Exp.  Christy,  re  Barrow,  3  M.  &  A.  102  ; 
Esp.  Hadjield,  re  Barrow  and  Geddes,  1  Dea.  129. 

7.  After  bill  has  been  referred  for  taxation,  erroneous  overcharges  inserted  by  mis- 
take, cannot  be  withdrawn,  so  as  to  be  excluded  from  the  calculation  of  the  one- 
sixth,  as  between  the  solicitor  and  the  estate.  (Diss.  C.  J.)  On  taxation,  items 
disallowed  by  Commissioners,  and  again  taxed  off,  are  included  in  the  one-sixth. — 
Exp.  Christy,  re  Barrow,  3  M.  &  A.  104;  Eip.  Hadjield,  re  Barrow  and  Geddes, 
1  Dea<  131. 

8.  Cases  may  arise,  as  between  solicitor  and  estate,  where  costs  would  be  ordered 
against  solicitor,  though  less  than  one-sixth  were  taken  ofT. — Exp,  Christy,  re  Bar' 
row,  3  M.  &  A.  100. 

9.  A  fee  paid  to  counsel  for  settling  a  petition  in  bankruptcy,  which  is  not  a  petition 
of  course,  is  allowable  on  taxation  ofTosts. — Eap.  Hadjield^  re  Barrow  and 
Geddes,  iDe^.  118. 

TRADER. 

1.  What  selling  of  drugs  by  a  surgeon  apothecary  constitutes  trading.  Not  if  an- 
cillary to  business  of  surgeon. — Exp.  Dawbeny,  re  Bridon  3,  M.  fie  A.  16;  S.  C. 
1  Dea.  72. 

2.  Keeping  a  lodging-house  is  not  a  trading. — Exp.andre  Bowers,  3  M.  &  A.  33  ; 
S.  C.  1  Dea.  99. 
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3.  Query  as  to  shareholders  in  joint-stock  trading  company  being  traders  liable  to 
bankrupt  laws.— Ei;>.  Brundett,  3  M.  &  A.  60  ;  S.  C.  1  Dea.  219. 

4.  Query  whether  auctioneer  is  a  trader. — Semble,  he  is.— Eip.  and  re  Moore,  3  M. 
&  A.  130. 

5«  One  solitary  act  of  dealing  is  not  sufficient  to  prove'  tlie  trading,  unless  coupled 
with  evidence  of  a  general  infection  to  trade. — Exp.  Wilkes  and  others,  re  Tar- 
rant, 1  Dea.  1. 

TRUSTEE. 

1.  (When  bankrupt.)  The  Court  may  order  trust  property  to  be  conveyed  either  to 
one,  or  more  trustees,  in  the  room  of  a  bankrupt  trustee. — Exp.  Wilkinson,  re 
Hollingtworth,  1  Dea.  151. 

2.  Where  obligee  of  bond  is  a  trustee  for  others,  has  hioxself  an  interest  in  it,  ai^d 
deposits  it  as  security,  notice  must  be  given  to  obligor  to  prevent  reputed  owner- 
ship of  obligee.— Exp.  M'Turk  re  North,  3  M.  &  A.  1 ;  S.C.  1  Dea.  68. 

USURY. 

Query  whether  an  promise  to  pay  a  usurious  debt  made  after  certificate,  as  a  consi- 
deration for  further  loan,  vitiates  a  security  extending  to  the  old  debt  and  the  new 
loan.— Eip.rfe  Grouchy,  re  Butler,  3  M.  &  A.  22  ;  5.  CVl  Dea.  79. 
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Abbotts  ?.  Kellj,  3  Bipg.  N.  C.  478  j  5  D.  P.  C.  479 
Arniitage/T.  Rigb^e,  5  Ad.  &  £.  76     . . 
Attornej-General  ▼.  Hancock,  2  M.  &  W.563  .. 
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Process,  I 
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ness, t 

Binns,  Exp.  4Ad.&E.  1005.         Attorney,  4 

Bonnefore  v.  Russell,  5  D.  P.  C.  546,  556 Bail,  5 ;  Costs,  6 

Brenion  v.  Lawrence,  5  D.  P.  C.  506 Attorney,  6 

Brettillott  V.  Sandos,  4  Scott,  201  .  <  Arrest 

Carew  v.  Winsiow,  5  D.  P.  D.  543  Practice,  14 

Cabin  V.  Macdonald,  4  Ad.  &  E.  1004         Practice,  8 

Carter's  bail,  5  D.  P.  C.  577 Bail,  7 

Chapman,  Exp.  4  Add.  &  E.  773         Criminul  Information 

Clare  V.  Maynard,  1  N.  &P.701 Warranty 

Clayton  v.  Marsham,  5  D.  P  C.  542  Process,  4 

Cohen  v.  Huskisson,  2  M.  &  W.  477 Trespass 

Colbron  ▼.  Hall,  5  D.  P.  C.  534 Prisoner,  3 

Cornish  ▼.  Keene,  3  Bing.  N.  C.  570  Patent,  I 

Correll  v.  Cattle,  5  D.  P.  C.  598         Particulars  of  Demand 

Cox  V.  Painter,  1  N.  &  P.  581  , .  . .  Practice,  1 

Crosby  ▼.  Innes,  5  D.  P.  C.  566 ,        Bail,  6 

DaltonT.  Tucker,  5D.P.C.550         Costs,  5 

Davis  V.  Chapman,  1  N.  &  P.  699         Escape 

T.  Jones,  4  Scott,  202 ;  5  D.  P.  C.  503      . .         . .     Warrant  of  Attorney,  3 

Devas  V.  Venables,  3  Bing.  N.  C.  400  ;  1  Scolt,  123  . .  . .         Bankruptcy,  2 

Doe  d.  Bath  v.  Clarke,  3  Bing.  N.  C.  429 ;  3  Scott,  203         . .  . .     Witness,  2 

d.  Evans  v.  Roe,  5  D.  P.  C.  508 Ejectment,  3 

d.  Chawner  v.  Boulter,  1  N.  &  P.  650  . .  . .         Landlord  and  Tenant,  1 

d .  Dawson  v.  Park,  4  Ad.  &  E,  8 1 6  Ejectment,  2 
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t>oe  d.  Hufst  ▼.  Ciiftoii,  4  Ad.  &  E.  809 Ejectment,  1 

d.  Hunter  v.  Roe,  5  D.  P.  C.  553 Ejectment,  7 

d.  Lewis  v.  Davies,  2  M.  &  W.  503  . .  . .         Covenant  to  Stand  Seised 

d.  Lord  Soraers  v.  Roe,  5  D.  P.  C.  552         Ejectment,  5 

d.  Mather  ▼.  Roe,  5 D.  P.  C.  552 . .  . .  . .  . .  Ejectment,  6 

d.  Moore  v.  Savage,  5  D.  P.  C.  507 Praceticc,  11 

" — -  d.  Peters  v.  Walking,  3  Bing.  N.  C.  421 ;  3  Scott,  155       . .         Attorney,  3 

d.  Roberts  v.  Roe,  5  D.  P.  C.  508         Ejectment,  4 

Damsday  v.  Roe,  3  Bing.  N.  C.  439 ;  3  Scott,  «09           . ,  Writ  of  Wright 

Dunnage  v.  Kembie,  3  Bing.  N.  C.  538  j  5  D.  P.  C.  478          . .  . .     Costs,  2 

Donn  V.  Massay,  1  N.  &  P.  578  . .         Bankruptcy,  1 

Edmunds  v.  Groves,  2  M.  &  W.  642  Bills  and  Notes,  1 

Emperor  of  Brazil  v.  Robinson,  5  D.  P.  C,  522  Costs,  3 

Evans  v.  Davies,  4  Ad.  &  E.  840 Limitations,  Statnte  of,  I 

Facer  v.  French,  5  D.  P.  C.  544  Pauper 

Fleming  v.  Cooper,  5  Ad.  &  E.  221  Pleading,  3 

Fox  ▼.  M'Culloch,  5  D.  P.  C.  526 . .         Practice,  13 

Gompertz,  in  re,  1 N.  &  P.  618        Prisoner,  1 

Graves  V.  Hicks,  5  Ad.  &  E.  38  ,  ..  ..         Devise 

Grindley  V.  Thorn,  5D.P.C.544        Process,  5 

Hancock,  in  re,  4  Ad.  &  E.  779 Attorney,  1 

Harris  v.  Butler,  2  M.  &  W.  539 Action  on  the  Case,  4 

Hart  V.  Alexander,  2  M,  &  W.  484  . .  ....  . .  Partnership 

Harvey  V.  Grabham,  5  Ad.&E.61  Pleading,  2 

Hellings  v.  Young,  3  Scott,  770  Practice*  7 

Henry  v.  Barbidge,  3  Bing.  N.  C.  501 ;  5  D.  P.  C.  484      . .       Bills  and  Notes,  2 
HoHiday  v.  Lawes,  3  Bing.  N.  C.  541 ,  774 ;  5  D.  P.  C.  485  . .    Affidavit,  3 ;  Pro- 
cess, 2 
Hopkins  v.  Ciowe,  4  Ad.  &  E,  774         Notice  of  Action,  2 

Ikinv.  Plevin,  5D.P.C.594  ..     Practice,  17 

Jacobs  V.  Giiffiths,  5  D.  P.  C.  577         Warrant  of  Attorney,  2 

James  v.  Griffin,  2  W.  &  M.  522  Stoppage  in  Transitu 

V.Salter,  3Bing.N.C.544j  SScott,  168;  5D.P.C.496  ..  Limitations, 

Statute  of,  2 

Jones  V.  Littledale,  i  N.  &  P.  677         . .  Broker 

V.  Turnbull,  2  M.  &  W.  70 1 ;  5  D.  P.  C.  591         . .         Inlerplcader  Act,  1 

Johnson  v.  Rutledge,  5  D.  P.  C.  579 Prisoner,  4 

Kerrison  v,  Walliiigborough,  5  D.  P.  C.  564         AUorney,  7 

Kidd  v.  Davis,  5  D.  P.  C.  568         . .         Affidavit,  2 

Kiernan  v.  Saunders,  1  N.  &  P.  522 Vendor  and  Purchaser 

King  V.  Earl  of  Dundonald,  5  D.  P.  C.  570        Arbitration,  3 

Knighi  V.  Woose,  3  Bing.  N.  C.  534  ;  5  D.  P.  C.  487' Costs,  1 

Laidlerv.  Burlinson,  2M.&W.  602         Ship 

Langridge  v.  Levy,  2  M.  &  W,519 Action  on  the  Case,  3 
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Lanmaii  v.  Lord  Audley,  2  M.  &  W.  5S5,  S,  C.  nomine  Mann  v.  Lord  Audley> 

6  D.  P.  C.  596  Practice,  10 

Lanibirt  r.  Cooper,  5  D.  P.  C.  547  . .         . .  Interpleader  Act,  3 

La?^  ▼.  Price, «  M.  &  W.  553  Writ  of  Error 

I^w  V.  Wilkins,  1  M.  &  P.  697  Parent  and  Cliild 

Lawson  v.  Langlej,  4  Ad.  &  £.  890  Waj 

Lay  ▼.  Lawson,  4  Ad.  &  E.  795  I/ibel 

Lor^  nier  v.  Vizen,  3  Bing.  N.  C.  427  Pleading,  9 

Ljddon  T.  Coombcs,  5  D.  P.  C.  660  Writ  of  Trial 

Marks  v.  Lahee,  3  Bing.  N.  C.  408;  3  Scott,  137         . .         Pleading,  8 ;  Tender 

Massry  v,  Nanney,  3  Bing.  N.  C.  478                   Stamp,  1 

Miller,  Exp.  4  Ad.  &  £.  1006                . .          . .          "          .  •  Attorney,  5 

Mintcr  ▼.  Mower,  1  N.  &  P.  595                   Patent,  t 

Monck  V.  Shenstonr,  3  Scott.  661          Pleading,  5 

Morgan  v.  Pebrer,  3  Bing.  N.  C.  437—457     . .      Illegal  Contract ;  Pleading,  10 
Seward,  2  M.  &  W.  544           Patent,  3 

Plunimcr  v.  Lee,  S  M.  &  W\  495         Pleading,  1 1 

Puntet  V.  Basingstoke  Canal  Company,  3  Bing.  N.  C.  433;  3  Scott,  18i 

Canal  Act 

Poole  ▼.  Coates,  3  Scott,  768  . .  ; Pleading.  6 

Powell  V.  Duncan,  5  D.  P.  C.  550         Pleading,  U 

Poyuder  y.  Bluck,  5  D.  P.  C.  57  9  . .  . .  Limitation,  Statute  of,  3 

Prime  V.  Beesley,  3  Bing.  N.  C.  391 ;  3  Scott,  37  ;  6  D.  P.  C.  477     . .     Bail,  3 

Hansford  v.  Copeland,  1  N.  &  P.  672  Pleading,  4 

Ransom  v.  Dundas,  3  Bing.  N.  C.  556  ;  5  D.  P.  C.  189       . .      Election  Petition 

Reader  v.  Whip,  5  D.  P.  C.  576 Warrrant  of  Attorney,  1 

Rex  V.  Coonop,  4  Ad.  &  E.  942         Central  Criminal  Court 

— -'—  Greene,  1  N.  &  P.  631  ..  ..  ..      Municipal  Corporation  Act 

V.  Harris,  2  M.  &  W.  576  Quo  Warranto 

V.  Hasscll,  5  C.  &  P.  531  Costs,  4 

rM V.  Hewitt,  1  N.  &  P.  689  Ecclesiastical  Law 

^^—  V.  Epminster,  Inhabitants  of,  1  N.  &  P,  605  . .  . .  Settlement 

<—  V.  Kimbolton,  Inhabitants  of,  1  N.  6c  P.  606      . .      . .  Order  of  Removal,  1 

* V.  Scaresbrick,  Inhabitants  of,  1  N.  &  P.  583         . .  . .  Highway 

•—  V.  Derbyshire,  Justices  of,  1  N.  &  P.  703     . .  . .     Order  of  Removal,  2 

V.  Moriey,  5  Ad.  &  E.  849  Practice,  2 

V.  Ratlislaw,  5  D.  P.  C.  539  Certiorari 

V.  Ricketts,  1  N.  &  P.  680,  685         Ecclesiastical  Law 

Richards  v.  Brown,  3  Bing.  N,  C.  493      : .  . .        Executor  and  Administrator 

Rigby  v.Walthew,  5D.P.C.527 Witness,  3 

Robinson  v.  Taylor,  5  D.  P.  C.  5 18  Practice,  12 

Robson  V.  Fallows,  3  Bing.  N.  C.  392 ;  3  Scott,  43      . .         . ,  PItading,  7 

Rowbotham  v.  Dupree,  5  D.  P.  C.  557 Practice,  15 

Saxon  ▼.  Castle,  1  M.  &  W.  66 1  Malicious  Arrest 

Shearman  v.  M*Knight,  5  D.  P.  C,  572         Process,  6 

Skinners*  Company  V,  Jones,  3  Bing.  N.  C.  481  ,.         ..  Bond 
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Smith  V.  Andrews,  3  M.  &  W.  .S36              . .          . .          . .          . .  Bail,  4 

and  Reeves,  in  tiie  Arbilrntion  between,  5  D.  P.  C.513     . .  Arbilralion,  2 

South  V.  Finch,  3  Bing.  N.  C.  :)06        Stamp,  < 

Spcncelejf  v  Shouls,  3  D.  P.  C.  562             Practice,  16 

SUcey  V.  Jeffrj^s,  6  D.  P.  C.  525 Practice,  12 

Steple  V.  Bousall,  4  Ad.  &  £•  950         Arbitration,  1 

Story  V.  Hudson,  5  D.  B.  C.  558 Costs,  7 

Taylor  V.  Wilkinson,  1  N.  &  P.  629 Bail,  2 

Teaguc  v.  Morse,  2  M.  &  W.  599         Pleading,  12 

Tebbtttt  V.  Seiby,  1  N.  &  P.  10         Action  on  the  Case,  1 

Thomas  ▼.  Jenkins,  1  N.  &  P*  587         Evidence,  1 

Thompson,  in  re,  2  M.  &  W.  645  . .         Practice,  9 

Tinkler  V.  Rowland.  4  Ad.  &£.  868 ..  Practice,  3 

Tomkins  v.  Gcach,  5  D.  P.  C.  509  Affidavit,  1 

Tomlinson  ▼.  Cell,  ifN.  &  P.  588  Frauds,  SUtute  of 

Trentham  v.  Devorell,  3  Bing.  N.  C.  397 ;  3  Scott,  128         • .  Evidence,  2 

Vaughan  v.  Menlove,  3  Bing.  N.  C.  428         Action  the  Case,  2 

Vere  v.  Gowjj,  3  Bing.  N.  C.  503 ;  s'D.  P.  C.  494    . .  Practice,  4 ;  Process,  3 

Walker  V.  CaUey,  5  D.  P.  C.  593         Pleading,  15 

Walliss  V.  Broad  bent.  4  Ad.  &  £.  877         Pleading,  1 

Wells  V.  Langridge,  5  D.  P.  C.  509         . .  . .     Middlesex  County  Court  Act 

West  V.  Turner,  1  N.  &  p.  612 Clergy 

Weymouth  v.  Kniiie,  3  Bing.  N.  C.  387 ;  3  Scott,  765 ;  5  D.  P.  C.  495 

Attorney,  2 
Whitmore  ▼.  Nicholls,  5  D.  P.  C.  521         . .         . .         . .  Pleading,  13 

Wilkinson  ▼.  Hall,  3  Biug.  N.  C.  506  . .  Landlord  and  Tenant,  2 ',  Mortgagor  and 
)  Mortgagee 

Wilks  v.  Dodd,  3  Scott,  769  Practice,  6 

Weight  v.  Berkeley,  1  N.  &  P.  665  Notice  of  Action,  1 

Wyatt  v.  Howell,  5  D.  P.  C.  584         Practice,  13 

—  V.  Macdonald,  3Scott,  768  ..         .  ..         ..  Practice,  5 
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List  of  Cases* 


EQUITY. 

Ackers  ▼.  Phipps,  9  Bli.  N.  S.  430         , .  . .  . .         Resulting  Trust 

9BH.N.S.  430  Will,  16 

Alexander  ▼.  MuiUns,  2  R.  &  M.  568         . .         . .         ...         . .         Parties,  6 

Anderson  v.  Wallace,  3  C.  &  F.  ?6  .  *  Award 

Andrewsv.  Drever,  9BIi.471  Tithes,  7, 8 

Angier  v.  Stannard,  2  M.  &  K.  566  . .  . .  . .         . .  Trust,  8 

Annesley,  E»p.  2  Y.  &  Col.  350     . .     Parties,  5 ;  Power,  4 ;  Petitions  by  whom 

Anonymous,  9  Y.  &  Col.  144  Prisoner  in  K.  B. 

Attorney-General  ▼  Cordwainers'  Company,  2  Myl.  &  K.  634      . .      Charity,  2 

_ V.  Fishmongers'  Company,  1  Keen,  492         . .  Trustee,  5 

V.  Forbes,  2  M.  &  C.  123  . .  . .  Public  Nuisance 

V.  Governors  of  Atherston  School,  2  M.  &  K.  544    Charities,  3 

V.  Grote,  2  R.  &  M.  699  Will,  7 

V.  Mayor  of  Norwich,  2  M.  &  C.  406  . .  Information 

V.  Mayor  of  Norwich,  2  M.  &  C.  406  . .  Trust,  11 

Bainbridge  t.  Ashburton,  2  Y.  &  Col.  347  . .  . .  . .  *       Trust,  6 

Bandon  (Lord)  t.  Becher,  9  Bli.  583         .  -  , Fraud,  2 

Barham  ▼.  Earl  of  Thanet,  2  M.  &  K.  607         Mortgage,  3 

Barker  v.  Harwood,  7  Sim.  373         . .  . .  .  •  • .  Pleading,  1 

Barry  v.  Crundell,  7  Sim.  430         Will,  19 

Bates  V.  Bound,  7  Sim.  427         . .  . .  .  •         Vendor  and  Purchaser,  5 

Bennett  v.  Rees,  1  Keen,  405  . .  Reference,  2 

T.  Wood,  7  Sim.  522  Costs,! 

Bligh  V.  Brent,  2  Y.  &  Col.  268         . .         Personal  Estate  and  Property,  2,  3 ; 

Trading  Company 
.Booth  V.  Leycester,  1  Keen,  579  . .  . .  Two  Suits  for  same  Matter 

Bouverie  ▼.  Norbury,  9  Bli,  611  . .  . .  . .  . .         . .         Debts 

Boysv.  Williams,  2  R.&M.  689         ..  ..  ..  ..  Will,  8 

Brocklehurst  V.  Jessop,  7  Sim.  438         ..         ..  Equitable  Mortgage,  1,  2 

Buere  v.  Wharton,  7  Sim.  483         . .  . .       '    . .  . .         Mortgage,  2 

Bullin  V.  Fletcher,  1  Keen,  369  j  2  M.  &  C.  432         . .  . .         Will,  17,  25 


Campbell  v.  Campbell,  2  M.  &  C.  25 
Garden  v.  Manning,  1  Keen^  380 
Carr  v.  Appleyard,  2  M.  &  C.  476 
Chambers  v.  Taylor,  2  M.  &  C.  376 
Charopemowne  v.  Brooke,  9  Bli.  N.  S.  199 
Charlton's  (Mr.  Lechmere;  Case,  3  M.  &  C*  316 


Cheslyn  v.  Dalby,  2  Y.  &  Col.  170 


Trustee,  I 

Subpoena  to  rejoin 

Practice,  8 

Heir  Female,  3 

Rehearing  in  Exchequer 

Contempt 


Clarke  t.  Clarke,  2  Y.  &  Col.  245 
Clay  V,  Pennington,  7  Sim.  370 
Clegg  V.  Clegg,  2  R.  &  M.  570 
Clutterbuck  v.  Edwards,  2  R.  &  M.  577 
Cochrane  v.  Cochrane,  2  R.  &  M.  681 
CoUard  v.  Hare,  2  R.  &  M.  675 


Solicitor  and  Client,  2,  3  j  Specific 
Performance,  1  ;  Statute  of  Limitations,  1,  3 


Tithes,  5 

Will,  22 

Performance,  2  ;  Will,  1 

Will,  6 

Opening  Biddings 

Trust,  7 


Zisf  of  Cates, 
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Crawley  ▼.  Crawley,  f  Sim.  437 
Crawshay  v.  Thornton,  7  Sim.  391 
Cropper  y.  Knapman,  3  Y.  &  Col.  338 
Coddon  V,  Hubert^  7  3im.  485 


Annuity ;  Leg^y,  1 ;  Residue,  S 

Interpleader,  1 

Supplemental  Bill,  3 

•  •  ..        Creditor 


Davenport  ▼.  Whitmore,  2  M.  &  C.  177  . .  . .  SMr  Registry 

DaTies  V,  Thomas,  2  Y.  &  Col.  234     . .     Notice,  3, 4 ;  purchaser  for  Valuable 

Consideia^KNi  -,  Settlement,  2,  3 
Deacon  ▼.  Deacon,  7  Sim.  378 
Dearden,  in  re,  2  M.  &  K.  508  . . 

Peerhurst  v.  St.  Alban's,  2  R.  &  M.  702 
Denton  v.  Davy,  1  Moore  P,  C.  15 
Devaynes  v.  Noble,  2  R.  &  M.  495 
Douglas  v.  Congieve,  1  Keen,  410 
Durham,  Earl  of,  v.  Walton,  3  C.  &  F.  146 
Dunk  V.  Fenner,  2  P.  &  M.  557 


CosU,  2 

Trust,  9 

Rehearing 

Parties,  8 

Partners  and  Partnershipi  1 

,  ..  Will,  10, 14 

Marriage  Portion 

WUl,  2 


Ellis  y.  Selby,  7  Sim.  352 

Ewing  y.  Osbaldiston,  2  M.  &  C.  53 

Fetherston  v.  Fetherston,  3  C.  &  F.  67 
Ferrers  (Earl)  v.  Shirley,  7  Sim.  484 
Fisher  v.  Arlett,  2  Y,  &  Col.  208 
Flower  v.  Marten,  3  M.  &  C.  459 
Foster  v.  Cockerill,  9  Bli.  N.  S.  132,  332 
Foster  ▼,  Hsrgreaves,  1  Keen,  281         •. 
Foumier  v.  Paine,  9  Bli.  N.S.  282 
French,  Exp.,  7  Sim.  510 
Frisby  v.  Stafford,  7  Sim.  365 


Will,  23 
Theatre 


Will,  31 

Practice,  4 

•  •         Tithes,  4 

Bond 

Notice,  7  J  Priority  of  Security,  9 

Notice  2 ;  Priority  of  Security,  3 

Priority  of  Security,  1 

Statutes,  Construction  of,  5 

Practice,  1 


Garrard  ▼.  Lord  Lauderdale,  2  R.  &  M.  451 

Giblett  v.  Hobson,  2  M.  &  K.  517 

Glynn  v.  Houston«  1  Keen,  329  .  •  •  • 

Goblet  v.  Beachy,  2  R.  &  M.  624 

Godson  V,  Cook,  7  Sim.  5)9 

Graves  (Lovd)  v.  Fisher,  3  C.  &  F.  1 

Hall  V,  Farmer,  2  Y.  &  Col.  145 

V.  Godson,  2  Y.  fie  Col.  153 

Hamott  V.  Cadwallader,  2  R.  fie  M.  545 
Henchman  v.  Attorney-General,  2  M.  fie  K.  485 
Howard  v.  Rhodes,  1  Keen,  581 
Howell  v.  Howell,  2  M.  fie  C.  478 
Hughes  y.  Turner,  2  M.  fie  K.  666 
Humberstone  y.  Chase,  2  Y.  fie  Col.  209 
Hutchinson  v.  Stephens,  2  M.  fie  C.  452 


Voluntary  Conveyance 

. .  . .         Mortmain 

Torts 

Will,  18 

Practice,  3 

.f  Tithes,  6 

Tithes,  1,2 

Tithes,  3 

Parties,  7 

Charities,  4 

. .  . .         Tiustee,  3 

Vendor  and  Purch^kser,  4 

Power,  5}  WUl,  26 

r<(oticQ,  5;  Stock,  Transfer  of 

Advancing  Cause 


Inge,  txp.  re  Hall.  2  R.  fie  M.  690 
Irviu  V.  Ironmonger,  2  R.  fie  M.  531 


Presumption,  1 
Will,  3>  5 


Jenkins  v.  Foxtman,  \  Keen,  436 


Under  Lessee 
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List  of  Cases. 


Johnson  v.  KenneU,  2  M.  &  R.  624 
Jombart  v.  WoUart,  8  M.  &  C.  389 
Jones  T.  Powles,  2  M.  &  R.  581 

▼.  Thomas,  2  Y,  &  Col.  312 

Kennedy  v.  Green,  2  M.  &  K.  699 
Ker  V.  Cusac,  7  Sim.  520 
King  V.  Hamkt,  9  Bli.  573      . . 

Lewis  V.  John,  7  Sim.  426 

V.  Langdon,  7  Sim.  421 

Liudo  ▼.  The  King,  1  Moore,  P.  C.  3 
Lloyd  y.  Lloyd,  2  M.  &  C.  192 

▼.  Mason,  2  M.  &  C.  487 

Locke  V.  Coleman,  2  M.  6r  C.  42 


Vendor  and  Purchaser,  10 

Bill  of  Exchange 

Vendor  and  Purchaser,  8 

Prodoction  of  Deeds,  &c.  3 

Fraud,  1 

Short  Causes 

Heir  Expectant 

Process 

Partners  and  Partnership,  4 

Privy  Council,  1 

Settlement,  1 

Occupation,  Rent 
New  Trial ;  Title  to  Property,  1, 2 


Maber  v.  Hobbs,  2  Y.  &  Col.  317,  Solicitor  and  Client,  1 ;  Statutes,  constructioQ 

of,  1,  2  ;  Surety  ;  Trust,  2 

Will,  21 

Receiver,  3 
Settlement,  4 

Creditor's  Suit 

Notice,  1  ;  Vendor  and  Purchaser 
Will,  24 
Practice,  7 
335 ;  2  M.  &  C.  1,      Interpleader,  2,  3,  4 ; 
Maintenance,  ;  Notice,  6 
Morris  v.  Kearsley,  2  Y.  &  Col.  139.. Partners  &  Partnership,  2  ;  Personal  Es- 
tate and  Property  1 ;  Real  Estate ;  Title  to  Property,  2 
Mounlford  v.  Cooper,  1  Keen,  464         . .         . .         Setting  down  as  Short  Cause 
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ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 

(7  Will.  IV.) 

Cap.  1 . — An  Act  to  suspend  for  a  limited  Time  the  Operation  of  two  Acts  passed  in 

the  last  Session  of  Parliament,  for  registering  Births,  Deaths,  and  Marriages  in 

England,  and  for  Marriages  in  England.  [24th  February,  1837.] 

S.  2.  The  first  certified  copies  of  entries  of  births  and  death,  and  of  marriages, 

to  be  made  and  given  to  the  superintendent  registrar  in  October  next. 

Cap.  2.— An  Act  to  amend  an  Act  passed  in  the  seventh  year  of  his  present  Ma- 
jesty, for  consolidating  and  amending  the  Laws  relating  to  the  Presentment 
of  Public  Money  by  Grand  Juries  in  Ireland.  [24th  February,  1837.] 

Cap.  3. — An  Act  for  transferring  to  the  Commissioners  of  the  Admiralty  all  Con- 
tracts, Bonds,  and  other  Securities  entered  into  with  the  Postmaster  General  in 
relation  to  the  Packet  Service.  [18th  March,  1837.] 

Cap.  4.— An  Act  to  continue  until  the  6rst  day  of  July,  1837,  the  Powers  of  the 
Commissioners  for  inquiring  concerning  Charities  in  England  and  Wales. 

[18th  March,  1837.] 

Cat;  5. — An  Act  for  amending  an  Act  of  his  late  Majesty,  for  restricting  the  Punish* 
roent  of  Leasiog-making,  Sedition,  and  Blasphemy,  in  Scotland. 

[18th  March,  1837.] 

Cap.  6. — An  Act  to  apply  the  Sum  of  Two  Millions  to  the  Service  of  the  year  one 
thousand  eight  hundred  and  thirty -seven.  [22d  March,  183?.] 

Cap.  7. — An  Act  for  punishing  Mutiny  and  Desertion,  and  for  the  better  Payment 
of  the  Army  and  their  Quarters.  [21st  April,  1 837.] 

Cap.  8.— An  Act  for  the  Regulation  of  his  Majesty's  Royal  Marine  Forces  while 
on  Shore.  [2l8t  April,  1897.] 

Cap.  9.  An  Act  to  amend  several  Acts  relating  to  the  Royal  Mint. 

[21st  April,  1837.] 

Cap.  10. — An  Act  to  alter,  amend,  and  continue  for  a  certain  Period  an  Act  for 
repealing  certain  Acts  relating  to  the  removal  of  Poor  Persons  born  in  Scotland 
and  Ireland,  and  chargeable  to  Parishes  in  England,  and  to  make  other  Provi- 
sions in  lieu  thereof.  [21st  April,  1837.] 
S.  1.  The  act  of  3  &  4  Will  4,  c.  40,  continued  to  the  first  of  May,  one  thou- 
sand eight  hundred  and  thirty-oine,  and  the  end  of  the  then  next  Session  of 
Parliament. 

S.  2.  Persons  removing  poor  under  the  above  Act  to  have  the  powers  of  con- 
stables, for  the  purpose  of  such  removal,  in  eveiy  county  through  which  they  shall 
pass  in  the  due  execution  of  the  order  of  removal. 

Cap.  11. — An  Act  to  apply  the  Sum  of  Eight  Millions,  out  of  the  Consolidated 
Fund,  to  the  Service  of  the  year  one  thousand  eight  hundred  and  thirty-seven. 

[6th  May,  1837.] 

Cap.  12. — An  Act  to  indemnify  such  Persons  in  the  United  Kingdom  as  have  omit- 
ted to  qualify  themselves  for  Otfices  and  Employments,  and  for  extending  the  time 
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limited  for  those  purposes  respectively  antil  the  twenty-fifth  day  of  March,  one 
thousand  eight  hundred  and  thirty-eight;  and  for  the  relief  of  Clerks  to  Attomies 
and  Solicitors  in  certain  Cases.  [8th  June»  1837.] 

Cap.  13. — An  Act  to  anient  the  Acts  for  regulating  the  General  Penitentiary  at 
Millbank.  [8th  June.  1837.] 

Cap.  14«— Ad  Act  to  explain  and  amend  Two  Acts  relating  to  Trial  by  Jury  in 
Scotland,  [8th  June,  1837.] 

Cap.  15. — An  Act  to  discharge  his  Majesty's  Manor  and  Demesne  Lands  at 
Newark  in  the  County  of  Nottingham,  from  any  Costs  of  rebuilding  or  repairing 
Trent  and  Markham  Bridges,  and  to  charge  the  ,same  on  the  other  hereditary 
i^evenues  of  the  Crawn.  [8th  June,  1837.] 

Cap.  16. — An  Act  for  raising  the  Sum  of  Eleven  Millions  by  Exchequer  Bills,  for 
the  Service  of  the  year  one  thousand  eight  hundred  and  thirty -seven. 

[8th  June,  1837.] 

Cap.  17. — An  Act  for  carrying  to  the  Consolidated  Fund  certain  Monies  paid  into 
the  Exchequer,  and  usually  applied  as  a  part  of  the  Annual  Aids  and  Supplies; 
and  for  cancelling  Stock  transferred  to  tlie  Commissioners  for  the  Reduction  of 
the  National  Debt  oii  account  of  the  Redemption  of  the  L^nd  Tax. 

[10th  June,  1837.] 


I  Victoria, 


Cap.  18.— An  Act  for  continuing  until  the  first  day  of  June,  one  thousand  eight 
hundred  and  thirty-nine,  and  to  the  end  of  the  then  next  Session  of  Parliament, 
the  several  Acts  for  regulating  the  Turnpike  Roads  in  Great  Britain,  which  will 
expire  with  the  present  or  with  the  next  Session  of  Parliament. 

[30th  Jane,  1837.] 
Cap.  19. — An  Act  to  empower  the  Recorder  or  other  Person  presiding  in  Quarter 
Sessions  in  Corporate  Cities  and  Towns,  and  Justices  of  the  Peace  for  Counties, 
Ridings,  or  Divisions,  to  divide  their  respective  Courts  in  certain  oases. 

[30th  June,  1837.] 

S.  1.  Recoitler  or  other  person  presiding  at  quarter-sessions,  if  such  sessions 
are  likely  to  last  more  than  three  days,  may  order  a  second  Court  to  be  formed, 
and  appoint  a  Barrister,  of  not  less  than  five  years'  standing,  to  preside ;  and 
may  call  upon  the  clerk  of  the  peace  to  appoint  an  assistant:  provided  always, 
that  the  recorder  may  direct  the  barrister  to  adjourn  such  second  court;  provided 
also,  that  no  such  recorder  shall  exercise  the  powers  given  by  this  Act,  unless  it 
has  been  certified  to  him  by  the  mayor  and  two  aldermen,  that  the  council  of  the 
city  or  town  have  resolved  that  it  will  be  expedient  that  the  same  should  be  exer- 
cised ;  nor  unless  the  name  of  the  barrister  proposed  to  be  appointed  has  been 
approved  by  a  Secretary  of  State. 

'  S.  2.  Such  barrister  entitled  to  ten  guineas  each,  day,  and  such  assistant-clerk 
to  two  guineas. 

S.  3.  Appointments  not  subject  to  duty. 

S.  4.  If,  at  an  adjourned  court  of  quarter-sessions  for  a  county,  the  justices 
shall  think  the  business  likely  to  occupy  more  than  three  days,  they  may  appoint 
two  or  more  justices  tp  sit  apart  for  dispatch  of  business. 
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Cap.  20. — An  Act  for  ti-ansferriDg  and  vesting  the  Royal  Military  Canal,  Roads, 

Towing  Paths,  and  the  Ramparts,  and  other  Works  belonging  thereto,  and  all 

Estates  and  Property  taken  and  occupied  for  the  sa|ne  in  Uie  Counties  of  Kent 

and  Soflseir,  and  also  the  Rates  and  Tolls  arising  therefrom,  in  the  principal 

Offices  of  her  Majesty's  Ordnance.  [30th  Jnne,  1837 .] 

Cap.  21. — An  Act  to  amend  the  Acts  for  the  extension  and  promotion  of  Public 

Works  in  Ireland.  [30th  Jum,  1637.] 

Cap.  22. — An  Act  to  explain  and  amend  two  Acts  passed  in  the  last  Seasioii  of 

Parftament,  for  Marriages,  and  for  registering  Births,  Deaths,  and  Marriages,  in 

England.  [30th  June,  1637.] 

S.  1.  In  the  Acts  6  &  7  Will.  4,  cc.  86  and  86,  the  words  "  notice  to  the 

registrar  and  PegistT«r's  cerlifieate,"  to  mean  notioe  to,  and  certificate  of,  super- 

intendent  registrar. 

S.  2.  Certificate  of  name  given  in  baptism  to  be  made  by  the  registrar  or  su- 
perintendent, as  the  case  may  be. 

S.  3.  Superintendents  unduly  issuing  marriage  licenses,  or  solemnizing  mar- 
riages illegally,  to  be  guilty  of  felony. 

S.  5.  In  actions  against  persons  for  baring  entered  a  caveat  on  frivolous 
grounds,  a  copy  of  the  Registrar- General's  declaration, pealed  widi  the  ofiice-seal, 
to  be  evidence. 
S.  6.  Marine  Register-Book  to  commence  from  Jely  1, 1837. 
S.  7.  RegieCrar-General  may  frank  letters  to  all  parU  of  Great  Britain  and 
Ireland. 
S.  8.  Place  of  birth  or  death  may  be  inserted  in  the  register. 
S.  9.  Registrar-General,  with  consent  of  the  Poor  Law  Coamissioners,  may 
include  extra-parochial  places  in  registrar  districts. 

S.  10.  Registrar- General,  with  the  approval  of  a  Secretary  of  State,  may  unite 
two  or  more  unions  into  one  registrar's  district,  and  declare  by  which  board  of 
guardians  the  superintendent  shall  be  appointed. 

S.  11.  Registrar-General  may  divide  unions  or  districts. 
S.  12.  The  Superintendent  Registrar's  Office  shall  be  Uken  to  be  within  the 
district,  although  not  locally  situated  therein. 

S.  13.  In  ease  guardians  do  not  divide  unions  into  registrar's  districts  within 
three  months  after  the  establishment  of  their  union,  then  the  Poor  Law  Commis- 
sioners shall  form  them,  and  appoint  registrars  thereto. 

S.  14.  If  the  clerk  of  a  board  of  guardians  shall  not  accept  the  office  of  super- 
intendent-registrar, and  the  guardians  shall  neglect  to  appoint  a  superintendent, 
br  to  fill  up  vacancies  when  they  occur,  the  appointment  shall  lapse  to  the  Regis- 
trar-General. 

8. 15.  Registrar-General  may  appoint  an  assistant  to  act  for  him  in  case  of 
illness. 

S.  16.  Soperintendent-registrars,  subject  to  the  approval  of  the  Registrar- 
General,  may  appoint  a  deputy  to  act  in  case  of  illness  or  absence. 

S.  18.  Registrars  to  be  exempt  from  serving  on  juries,  and  from  parochial  and 
corporate  o65ces. 

S.  19.  Guardians  may  borrow  money  for  providing  registrar  offices,  and  may 
charge  the  amount  on  the  poor-rates. 

S.  20.  If  guardians  neglect  to  provide  such  office,  the  Commissioners  of  the 
Treasury  may  direct  it  to  be  provided,  and  make  an  order  on  the  guardians  for 
the  repayment  of  the  money  expended  for  that  purpose. 
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S.  29.  The  Registrar-General  may  fix  the  narober  oP  re^trars  of  marriage  to 
be  appointed  by  a  superintendent>registrar. 

S.  23.  The  declaration  to  be  used  in  case  of  marriages  under  the  Act  for  mar- 
riages, to  be  translated  into  Welsh,  and  such  translation  may  be  used  in  all 
places  where  the  Welsh  tongue  is  commonly  used  or  preferred. 

S.  24.  In  registrar  districts  where  there  are  no  guardians,  notices  of  marriages 
are  to  be  suspended  in  the  superintendent's  oflSce,  instead  of  being  read  at  the 
meetings  of  guardians;  and  particulars  thereof  are  to  be  sent  by  the  superintend- 
ent to  every  registrar  in  the  district,  and  open  to  public  inspection  at  reasonable 
times. 

S.  25.  Costs  of  parochial  books  and  forms  to  be  borne  by  the  union  or  parish 
for  which  the  superintendent-registrar  is  appointed  who  superintends  the  regis- 
trar to  whom  one  copy  thereof  is  directed  to  be  delivered. 

S.  26.  Certified  copies  of  register-books  to  be  made  up  to  the  last  days  of 
March,  June,  September,  and  December,  respectively. 

S.  27.  Clergymen  to  be  paid  sixpence  for  every  entry  contained  in  the  quarterly 
certified  copy  of  the  marriage- register. 

S.  28.  Persons  neglecting  to  send  certified  copies  of  register-books  liable  to  a 
penalty  of  10/. 

S.  29.  Notices,  certificates,  and  certified  copies  may  be  given  to  any  registrar 
in  the  district,  who  is  to  forward  the  same  to  the  superintendent. 

S.  30.  Every  person  before  whom,  by  the  recited  Acts,  an  oath  is  directed  to 
be  taken,  may  administer  the  same. 

S.  31.  Prosecutions  for  summary  convictions  to  be  commenced  within  three 
months  after  the  commission  of  the  offence. 

S.  32.  Stamp  duty  not  to  be  payable  on  licenses  for  marrying  in  a  chapel. 

S.  33.  Banns  may  be  published  in  chapels  licensed  by  the  bishop. 

S.  34.  Marriages  may  be  solemnized  in  licensed  chapels,  though  only  one  of 
the  parties  resides  in  the  district;  but,  in  such  case,  the  banns  are  to  be  asked  in 
the  district  church  or  chapel  where  each  of  the  parties  reside. 

S.  35.  Any  building  licensed  and  used  exclusively  as  a  Roman  Catholic  chapel 
for  one  year,  may  be  registered  for  the  celebration  of  marriages. 

S.  36.  The  giving  of  notice  to  the  superintendent-registrar,  and  the  issue  of  his 
certificate,  to  bemused  and  stand  instead  of  the  publication  of  banns. 
Cap.  23.— An  Act  to  abolish  the  Punishment  of  the  Pillory.  [30th  June,  X837.] 
Cap.  24. — An  Act  to  explain  and  amend  an  Act  of  the  seventh  year  of  his  Majesty 
King  George  the  Fourth,  to  provide  for  improving  and  rebuilding  Shire  Halls, 
County  Halls,  and  other  Buildings,  for  holding  the  Assizes  and  Grand  Sessions, 
and  also  Judges'  Lodgings,  throughout  England  and  Wales.  [30th  June,  1837.] 
Cap.  25.— An  Act  to  make  more  effectual  Provisions  relating  to  the  Police  in  the 
District  of  Dublin  Metropolis.  -     [3d  July,  1837.] 

C!ap.  26. — An  Act  for  the  Amendment  of  the  Laws  with  respect  to  Wills. 

S.  1.  Defines  the  meaning  of  certain  Words  used  in  this  Act. 

S.  2.  Repeals  the  Statutes  of  Wills,  32  H.  8,  c.  1,  and  34  &t  35  H.  8,  c.  5 ; 
10  Car.  1,  sess.  2,  c.  2,  (I.)  ;  sections  5,  6, 12, 19,  20,  21,  and  32,  of  the  Statute 
of  Frauds,  29  Car.  2,  c.  3;  7  W.  3,  c.  12,  (L),  sect.  14  of  4  &  5  Anne,  c.  16 ; 
6  Anne,  c.  10,  (L)  ;  sect  9  of  14  Geo.  2,  c.  20  ;  25  Geo.  2,  c.  6,  except  as  to 
colonies ;  25  Geo.  2,  c.  11,(1.),  55  Geo.  3.  c.  192. 

S.  3.  Every  person  may  dispose  of  by  will  all  real  and  personal  estate,  legal  or 
equitable,  which  would  otherwise  devolve  on  the  heir  at  law,  or  customary  heir. 
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or  00  hi^  executor ;  this  power  to  extend  (o  customary  freeholds  aod  copyholds, 
notwithstanding  the  testator  has  not  sarrendered  to  the  use  of  bis  will,  or  has  not 
been  admitted,  or  notwithstanding  the  same  could  not  heretofore  have  been  de- 
vised :  to  extend  also  to  estates  pur  autre  vie,  and  to  contingent  interests ;  and 
also  to  rights  of  entry,  and  other  real  and  personal  estate  acquired  after  the  exe- 
cution of  the  will. 

S.  4.  But  persons  claiming  customary  freeholds  or  copyholds  under  such  will 
shall  be  liable  to  pay  all  such  fees  and  dues  as  would  have  been  paid  had  the 
testator  surrendered  to  the  use  of  his  will,  or  been  admitted. 

S.  5.  Where  such  customary  freeholds  or  copyholds  are  devised,  the  will  or  so 
much  of  it  as  shall  contain  the  disposition  of  such  estale,  shall  be  entered  on  the 
court  rolls,  but  it  shall  not  be  necessary  to  enter  the  declaration  of  trusts ;  and 
where  the  estates  are  not  now  devisable,  the  lord  shall  be  entitled  to  the  same 
fine,  dues  or  services  as  he  would  have  been  from  the  heir  in  case  of  descent. 

S.  6.  Estates  pur  autre  vie  not  devised  to  be  chargeable  in  the  hands  of  the 
heir  as  assets  by  descent ;  if  there  is  no  special  occupant  to  go  to  the  executor, 
and  be  assets  in  his  hands  distributable  as  personal  estate. 
S.  7.  No  will  made  by  a  person  under  age  to  be  valid. 
S.  8.  Nor  made  by  a  married  woman,  except  such  as  might  have  been  made 
before  this  act 

S.  9.  No  will  to  be  valid  except  it  be  in  writing,  and  signed  by  the  testator  in 
the  presence  of  two 'witnesses  at  one  time. 

S.  10.  No  appointment  by  will,  in  exercise  of  a  power,  to  be  valid,  unless 
executeil  as  above  required ;  but,  if  so  executed,  to  be  valid,  notwithstanding 
other  required  solemnities  are  not  observed. 

S.  11.  Soldiers  and  mariners  in  actual  service  may  dispose  of  persolial  estate 
as  heretofore. 

S.  12.  This  act  not  to  affect  the  provisions  of  11  Geo.  4,  and  1  Will.  4,  c.20, 
with  respect  to  wills  of  petty  officers,  seamen,  and  mariners,  so  far  as  relates  to 
their  wages  or  monies  payable  in  respect  of  services  in  the  navy. 
S«  13.  Wills  to  be  valid  without  any  other  publication. 
S.  14.  Will  not  to  invalid  on  account  of  the  incompetency  of  attesting  wit- 


S.  15.  Beneficial  devises  or  gifts  to  an  attesting  witness  to  be  void. 

S.  16.  But  if  real  or  personal  estate  is  charged  with  debts,  a  creditor  whose 
debt  is  so  charged  may  be  a  witness. 

S.  17.  An  executor  to  be  admitted  to  prove  the  execution. 

S.  18.  All  wills  revoked  by  marriage,  except  when  made  in  exercise  of  a 
power,  where  the  property  appointed  would  not  in  default  of  such  appointment 
pass  to  the  heir,  executor,  or  next  of  kin. 

S.  19.  No  will  to  be  revoked  by  presumption  of  an  intention  from  an  alteration 
of  circumstances. 

S.  20.  No  will  to  be  revoked  otherwise  than  by  another  will  or  codicil,  or  by 
writing  executed  like  a  will,  or  by  destruction  with  intention  to  revoke. 

S.  21.  No  alteration  made  after  execution  to  have  any  effect  unless  executed  as 
a  will. 

S.  22.  No  will  in  any  manner  revoked  to  be  revived  otherwise  than  by  re-exe- 
cution,  or  a  codicil  to  revive  it :  and  if  a  part  has  been  revoked,  and  afterwards 
the  whole,  such  pait  shall  not  be  revived  by  a  revocation  of  the  whole,  unless  an 
intention  to  revive  that  part  be  shown. 
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S.  23.  No  conveyance  made  or  act  done  subsequently  to  the  execution  of 
a  will,  eicept  it  amount^  to  a  revocation,  shall  prevent  the  operation  of  the 
will  with  respect  to  such  estate  as  the  testator  has  power  to  dispose  of  at  the  time 
of  his  death. 

S.  24.  A  will  shall  hft  eonstroed  to  speak  and  take  effectfrom  the  death  of  the 
testator. 

S.  25.  Unless  a  contrary  intention  appear,  a  residuary  devise  shall  include 
estates  comprised  in  lapsed  and  void  devises. 

S.  26.  A  general  devise  of  land  shall  include  copyhold  and  leasehold,  as  well 
as  freehold  lands. 

8.  27.  A  general  devise  or  bequest  shall  include  estates  or  personal  property 
over  which  the  testator  has  a  general  power  of  appointment. 

S.  28.  A  devise  without  any  words  of  limitation  shall  be  construed  to  pass  the 
fee,  or  the  testators  whole  estate. 

8.  29.  The  words  '*  die  without  issue,"  or  "  die  without  leaving  issue,"  or 
other  Words  which  may  import  either  a  want  or  failure  of  issue,  shall  be  con- 
strued to  mean  die  without  issue  living  at  the  death  of  the  person,  and  not  an  in- 
definite failure  of  issue. 

S.  30*  No  devise  to  a  trustee  or  executor  (other  than  a  presentation  to  a 
church)  shall  pass  less  than  the  testator's  whole  estate,  unless  a  definite  term  of 
years,  absolute  or  determinable,  or  an  estate  of  freehold,  be  given  expressly  or  by 
implication. 

S.  31.  Under  an  unlimited  devise,  where  the  trust  may  endure  beyond  the  life 
of  a  person  beneficially  entitl(!d  for  life,  the  trustee  to  take  the  fee,  and  not  an 
estate  determinable  where  the  purposes  of  the  trust  are  satisfied. 

S.  32.  Devises  of  estates  tail  shall  not  lapse,  but  take  effect  as  if  the  death  of 
the  devisee  had  happened  immediately  after  the  death  of  the  testator. 

S.  33.  A  similar  provision  is  made  incase  of  devises  and  bequests  to  children 
or  other  issue  who  leave  issue  living  at  the  death  of  the  testator. 

S.  34.  This  act  not  to  extend  to  wills  made  before  January  1,  1636,  nor  to 
estates  pur  autre  vie  of  persons  who  die  before  that  time. 

S.  35.  This  act  not  to  extend  to  Scotland. 
Cap.  27. — An  Act  for  granting  to  Her  Majesty,  until  the  5th  day  of  July,  1836, 
certain  Duties  on  Sugar  imported  into  the  United  Kingdon  for  the-service  of  the 
year  1837.  ^  [3d  July.  1837.] 

Cap.  28. — An  Act  to  amend  an  Act  of  the  third  and  fourth  years  of  hia^late  Ma- 
jesty, for  the  Limitation  of  Actions  and  Suits  relating  to  Real  Property,  and  for 
simplifying  the  Remedies  for  trying  the  Rights  thereto.  [3d  July,  1837.] 

Mortgagees  within  the  definition  centained  in  the  first  section  of  3  &  4  Will.  4, 
c.  27,  may  bring  actions  to  recover  land  within  twenty  years  alter  the  last  pay- 
ment of  principal  or  interest. 
Cap.  29. — An  Act  for  enabling  Her  Majesty  to  grant  the  Rank  of  General  Officers 
to  Foreigners  now  bearing  Her  Majesty's  Commission,  and  to  permit  the  Enlist- 
ment of  Foreigners  under  certain  Restrictions.  [I2th  July,  1837.] 
Cap.  30. — An  Act  to  abolish  certain  Offices  in  the  Superior  Courts  of  Common 
Xaw,  and  to  make  Provision  for  a  more  eflPective  and  uniform  Establishment 
of  Officers  in  those  Courts.                                                    [I2th  July,  1837.] 
Cap.  31. — ^An  Act  for  continoing  Military  Commissions  and  Commissions  in  the 
Royal  Marines  in  Force,  notwithstanding  the  demise  of  the  Crown. 

tl2lh  July,  1837.] 
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Cap.  32. — An  Act  to  repeal  the  several  Laws  relating  to  the  Post  Office. 

[12th  Jdly,  1837.] 

Ca  p.  33.— An  Act  for  the  Management  of  the  Post  Office.  [12th  July.  183?:] 

Cap.  34.— An  Act  for  the  Regulation  of  the  Duties  of  Postage.  [12th  July,  1837.] 

Cap.  35. — An  Act  for  regulating  the  sending  and  receiving  of  Letters  and  Packets 
by  the  Post  free  from  the  Duty  of  Postage.  [12th  July,  1237.] 

Cap.  36. — An  Act  for  consolidating  the  Laws  relative  to  Offences  against  the  Post 
Office  of  the  United  Kingdom,  and  for  regulating  the  Judicial  Administi-ation  of 
the  Post  Office  Laws,  and  for  explaining  certain  Terms  and  Expressions  employed 
in  those  Laws.  [12th  July,  1837.] 

Cap.  3.7.— An  Act  to  continue  until  the  1st  day  of  July,  1838,  and  from  thence  to 
the  End  of  the  next  Session  of  Parliament,  an  Act  for  the  more  effectual  Admi- 
nistration of  the  Office  of  a  Justice  of  the  Peace  in  and  near  the  Metropolis. 

[12th  July,  1837.] 

Cap.  38. — An  Act  for  raising  the  Sura  of  Thirteen  Millions  Six  Hundred  and 
Twenty-three  Thousand  Three  Hundred  Pounds  by  Exchequer  Bills  for  the 
Service  of  the  year  1837.  [12th  July,  1837.] 

Cap.  39.— An  Act  to  interpret  the  words  "Sheriff,"  "Sheriff  Clerk,"  "Shire," 
"Sheriffdom,"  and  "County,"  occurring  in  Acts  of  Parliament  relating  to  Scot- 
land. [i2th  July,  1837.] 

Cap.  40.,— An  Act  to  continue  an  Act  of  the  fifty-foturth  year  of  His  Majesty  King 
George  the  Third,  for  rendering  the  Payment  of  Creditors  more  equal  and  expe- 
ditious in  Scotland^  until  the  1st  day  of  May,  1838,  and  from  thence  to  the  end 
of  the  then  next  Session  of  Parliament.  "  [12th  July,  1837.] 

Cap.  41. — An  Act  for  the  m6re  effectual  Recovery  of  Small  Debts  in  the  Sheriff 
Courts,  and  for  regulating  the  Establishment  of  Circuit  Courts  for  the  trial  of 
Small  Debt  Causes  by  the  Sheriffs  in  Scotland.  [12th  July,  1837.] 

Cap.  42. — An  Act  to  continue  until  the  31st  day  of  December,  1838,  and  from 
thence  to  the  end  of  the  then  next  Session  of  Parliament,  an  Act  of  the  ninth 
year  of  His  Majesty  King  George  the  Fourth,  for  the  Administration  of  Justice 
in  New  South  Wales  and  Van  Diemen's  Land.  [12th  July,  1837.] 

Cap.  43.— An  act  to  amend  the  Laws  for  Jjie  Recovery  of  Small  Debts  by  Civil  Bill 
in  Ireland.  [12th  July,  1837.] 

Cap.  44.— An  Act  to  provide  for  the  Costs  of  Prosecutions  for  concealing  the 
Birth  of  Children  by  Secret  Burying  or  otherwise  disposing  of  their  Dead  Bodies. 

[I2th  July,  1837.] 
S.  1.  Courts  may  order  payment  of  the  costs  and  expenses  of  prosecutors  and 
witnesses  in  indictments  for  concealing  the  birth  of  any  child. 
S.  2.  Such  orders  to  be  made  as  orders  for  payment  of  costs  in  cases  of  felony. 

Cap.  45. — An  Act  to  alter  the  mode  of  giving  Notices  for  the  Holding  of  Vestries, 
of  making  Proclamations  in  cases  of  Outlawry,  and  of  giving  Notices  on  Sun- 
days with  respect  to  various  matters. 

S.  1.  So  much  of  the  58  Geo.  3,  c.  69.  a^  directs  the  publication  of  notices  in 
the  parish  church  is  repealed;  and  after  January  1,  1838,  no  proclamation  or 

.  other  public  notice  for  a  vestry  meeting  or  any  other  matter  shall  be  made  or 
given  in  any  church  during  or  after  divine  service. 

S.  2.  After  the  1st  of  January  next  all  notices  heretofore  usually  given  during 
or  after  divine  service  to  be  affixed  to  the  church  doors. 

S.  3.  Notices  for  holding  vestries  to  be  signed  by  a  churchwarden  or  the  mi- 
nister, or  an  overseer  of  the  poor.  - 
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S.  4.  No  decrees  or  proceedings  of  ecclesiasUcal  courts  to  be  published  in  any 
church  during  or  after  divine  service. 

S.  5.  This  Act  not  to  extend  to  the  publication  of  banns,  or  other  notices  pre- 
scribed by  the  Book  of  Common  Prayer,  or  by  the  queen,  or  by  the  ordinary. 

Cap.  46. — An  Act  to  vest  the  Rolls  Estate  in  her  Majesty,  and  to  provide  for  the 
future  Payment  of  the  Salary  of  the  Master  of  the  Rolls  and  the  Expences  of 
the  Roll's  Chapel.  [12th  July,  1837.] 

Cap,  47. — An  Act  to  repeal  the  Prohibition  of  the  Payment  of  the  Salaries  and 
Allowances  of  the  East  India  Company's  Officers,  during  their  Absence  from 
their  respective  Stations  in  India.  [12th  July,  1837.] 

Cap.  48. —An  Act  to  appoint  a  Second  Commissioner  of  Bankrupt  in  Ireland ;  and 
to  amend  an  Act  passed  in  the  sixth  and  seventh  Years  of  the  Reign  of  his  late 
Majesty,  King  William  the  Fourth,  intituled  "  An  Act  to  amend  the  Laws  re- 
lating to  Bankrupts  in  Ireland."  [12th  July,  1837.] 

Cap.  49. — An  Act  to  amend  certain  Laws  of  Excise  relating  to  the  Duties  on  Malt 
made  in  the  United  Kingdom.  [12th  July,  1837.] 

Cap.  50. — ^An  Act  to  facilitate  the  conveyance  of  Lands  and  Buildings  for  the 
purposes  of  two  Acts  passed  respectively  in  the  fifth  and  sixth  Years  of  his  late 
Majesty,  King  William  the  Fourth.  -  [15th  July,  1837.] 

S.  1.  The  provisions  of  4  &  6  Will.  4,  c  76,  and  5  &  6  Will.  4,  c.  69,  de- 
clared to  extend  to  copyhold  lands  and  other  hereditaments  of  copyhold  or 
customary  tenure. 

S.  2.  Contains  provisions  for  the  enfranchisement  of  copyholds  conveyed  under 
the  above  Acts,  and  for  making  compensation  to  the  lord  of  the  manor. 

S.  3.  When  the  enfranchisement  has  been  made,  the  steward  of  the  manor  is 
to  enter  a  certificate  thereof  upon  the  rolls  of  the  manor,  and  to  furnish  the  Poor 
Law  Commissioners  with  a  parchment  copy  of  such  entry. 

S.  4.  All  conveyances  under  the  recited  Acts  may  be  made  in  such  form  as 
the  Poor  Law  Commissioners  shall  direct. 

Cap.  51. — An  Act  to  authorize  a  further  Issue  of  Exchequer  Bills  for  Public  Works 
and  Fisheries,  and  Employment  of  the  Poor,  and  to  amend  the  Acts  relating 
thereto.  [15th  July,  1837.] 

Cap.  52. — An  Act  to  suspend  to  the  end  of  the  next  Session  of  Parliament  the 
making  of  Lists,  and  the  Ballots  and  Enrolments  for  the  IMilitia  of  the  United 
Kingdom.  [15th  July,  1837.] 

Cap.  53. — An  Act  to  explain  and  amend  an  Act  of  the  sixth  and  seventh  Years 
of  his  late  Majesty,  for  extinguishing  the  Secular  Jurisdiction  of  the  Archbishop 
of  York  and  the  Bishop  of  Ely  in  certain  Liberties  in  the  Counties  of  York, 
Nottingham,  and  Cambridge.  [I5th  July,  1837.] 

Cap.  54.— An  Act  to  provide  more  effectual  means  to  make  Treasurers  of  Counties 
and  Counties  of  Cities  in  Ireland  account  for  Public  Monies,  and  to  secure  the 
same.  [15th  July,  1837.] 

Cap.  55. — An  Act  for  better  regulating  the  Fees  payable  to  Sheriffs  upon  the  Exe- 
cution of  Civil  Process.  [15th  July,  1837.] 
S.  1.  Part  of  42  Edw.  3,  c.  9,  the  Act  1  Hen.  5,  c.  4,  and  part  of  23  Hen.  6, 
c.  9,  repealed. 

S.  2.  Sheriffs  or  their  officers  concerned  in  the  execution  of  process  to  take 
such  fees  only  as  are  allowed  by  tlie  taxing  officer  in  the  Courts  of  law  at  West- 
minster. 
S.  3.  Sheriffs*  officers,  or  othfer  persons  actbg  as  such,  who  extort  or  take 
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greater  fees  than  are  allowed,  to  be  deemed  guilty  of  a  contempt  of  Court,  and 
punished  accordingly. 

S.  4«  In  such  cases  the  Court  may  award  costs  of  the  complaint ;  provided  that 
no  such  complaint  shall  be  entertained  unless  made  before  the  last  day  of  term 
next  following  the  act  whereof  complaint  is  made. 

Cap.  66. — An  Act  for  amending  the  several  Acts  for  the  better  Regulation  of  At- 
tomies  and  Solicitors.  [15th  July,  1837.] 

S.  2.  So  much  of  2  Geo.  2,  c.  23,  as  relates  to  the  fee  on  admission  of  attor- 
nies  repealed. 

S.  3.  No  fees,  on  examination  or  admission  of  attornies,  to  be  paid  other  than 
those  mentioned  in  the  sched\;ile  anneted  to  this  Act. 

S.  4.  Attornies  or  solicitors,  admitted  in  one  of  the  Courts  at  Westminister, 
may  practise  in  and  recover  costs  for  busmess  transacted  in  any  other ;  pro- 
vided that  every  attorney  or  solicitor,  practising  in  any  Court,  shall  be  subject 
to  the  jurisdiction  of  such  Court. 

Cap.  57. — An  Act  to  impose  ceirtain  Duties  of  Excise  on  Sugar  made  from  Beet- 
root in  the  United  Kingdom.  [15th  July,  1837.] 

Cap.  58.— An  Act  to  revive,  until  the  6th  day  of  April,  1838,  an  Act  of  the  last 
Session  of  Parliament,  for  suspending  Proceedings  for  recovering  Payment  of 
the  Money  advanced  under  the  Acts  for  establishing  Tithe  Composition  in  Ire- 
land. [16th  July,  1837.] 

Cap.  59.— An  Act  to  postpone,  until  the  1st  day  of  January,  1839,  the  R«-pay- 
ment  of  certain  Sums  advanced  by  the  Bank  of  Ireland  for  the  Public  Service. 

[15th  July.  1837.] 

Cap.  60. — An  Act  for  correcting  mistaken  References  to  his4ate  Majesty  in  Acts 
of  this  Session  of  Parliament.  .   [15th  July,  1837.] 

Cap.  61. — ^An  Act  to  extend  an  exemption  granted  by  an  Act  of  the  last  Session  of 
Parliament  from  the  Duties  of  Assessed  Taxes,  in  respect  of  certain  Carriages 
with  less  than  four  Wheels,  and  to  amend  the  Laws  relating  to  the  said  Duties. 

[I5th  July,  1837.] 

Cap.  62. — An  Act  to  authorize  her  Majesty,  until  six  Months  after  the  Commence- 
ment of  the  next  Session  of  Parliament,  to  carry  into  immediate  Execution,  by 
Orders  in  Council,  any  Treaties,  Conventions,  or  Stipulations,  made  with  any 
foreign  Power  or  State  for  the  Suppression  of  the  Slave  Trade. 

[15th  July,.  1837.] 

Cap.  63. — An  Act  to  defray  the  Charge  of  the  Pay,  Clothing,  and  contingent  and 
other  Expences  of  the  disembodied  Militia  in  Great  Britain  and  Ireland ;  and  to 
grant  Allowances  in  certain  Cases  to  Subaltern-Officers,  Adjutants,  Pay-Masters, 
Quarter-Masters,  Surgeons,  Assistant-Surgeons,  Surgeons'-Maites,  and  Serjeant* 
Majors  of  the  Militia,  until  the  1st  day  of  July,  1838.  [15th  July,  1837.] 

Cap.  64.-^ An  Act  for  regulating  the  Coroners  of  the  County  of  Durham. 

[15th  July,  1837.] 

Cap.  65.— An  Act  to  render  Valid  certain  Acts  done  in  the  Performance  of  Duties 
in  the  Court  of  Exchequer  in  Scotland,  by  the  Lord  Ordinary,  on  the  Bills  in 
the  Court  of  Session,  and  for  the  better  Regulation  of  the  said  Court  of  Exche- 
quer. '  [15th  July,  1837.] 

Cap.  66. —An  Act  to  extend  to  Ireland  the  Act  of  the  fifth  and  sixth  Years  of  his 
late  Majesty's  Reign  consolidating  and  amending  the  Laws  relating  to  the  cruel 
and  improper  Treatment  of  Animals.  [15th  July,  1837.] 

Cap.  67.— An  Act  to  amend  an  Act  of  the  fifth  year  of  his  Majesty,  King  George 
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the  Fourth,  for  co&sotidatiDg  and  amending  the  Laws  rdative  to  the  Arbitration 
of  Disputes  between  Masters  and  Workmen.  [16th  July,  1637.] 

S.  K  The  period  for  making  oomplaints  by  workmen,  under  the  5  Geo.  4, 
c.  96,  extended  from  six  to  fourteen  days. ' 

S.  2.  Justices  having  jurisdiction  in  plaocs  where  the  party  conqtlained  against 
resides,  to  have  juriidictioA  in  the  matten  of  the  said  Act. 
Cap.  68.— An  Act  to  provide  for  Payment  of  the  Expenses  of  holding  Coroners* 
Inquests.  [15th  July,  1837.] 

S.  1.  Justices  at  sessions  to  make  a  schedule  of  fees  and  allowances  payable 
on  holding  coroners'  inquests,  and  to  cause  a  copy  to  be  deposited  wi&  the  Clerk 
of  the  Peace ;  and  when  an  inquest  is  hdden,  the  coroner  may  advance  the 
sums  mentioned  in  the  schedule. 

S.  2.  So  much  of  the  6  &  7  Will.  4,  c.  89,  as  dirsots  the  eoroner  to  make  an 
order  for  the  payment  of  the  fee  to  medioal  witnesses  is  repealed,  and  instead 
thereof  the  coroner  is  to  advance  the  fee  himself. 

S.  3  &  4.  Coroners  of  counties  are  to  lay  their  aceounts  before  the  sessions, 
and  coroners  of  boroughs  before  the  town-council,  and  are  to  be  reimbursed 
out  of  the  county-rates  or  the  borough4und. 

S.  5.  This  Aot  to  be  appUoable  to  London  and  Soathwai%« 
Cap.  69.— An  Act  to  amend  an  Aot  (6^7  Will.  4,  ell)  (or  the  Commutation 
of  Tithes  in  England  and  Wales;  [15  July,  1887.] 

S.  1 .  Commissioners  may  confirm  appointments  and  agreements  made  under 
the  Aot,  although  they  are  not  satisfied  of  the  accuracy  of  the  maps  or  plans ; 
but  no  maps  or  plans  shall  be  received  as  evidence  of  the  quantity  of  land  re- 
ferred to  unless  the  same  shall  be  signed  and  sealed  by  the  Commisnoners. 

S.  2.  Where  any  dispute  shall  arise  respecting  boundaries,  two-thirds  in  value 
of  the  owners  of  the  lands  may  request  the  Commissions^  to  settle  the  same : 
Commissioners  (before  they  proceed  to  set  out  such  boundaries)  to  give  public 
notice  of  their  intention,  and  shall  publish  the  boundaries  withhi  one  month  after 
setting  them  out. 

S.  3.  Judgment  of  Commissioners  may  be  removed  by  certiorari,  within  six 
calendar  months.  Parties  to  enter  into  recognizances  to  prosecute  certiorari 
without  delay,  and  pay  Commissioners  their  costs  after  judgment  confirmed. 

S.  4.  The  apportionment  need  not  contain  the  several  quantities  of  com  charged 
on  each  estate,  provided  the  whole  sum  to  be  paid  by  way  of  rent- charge,  and 
the  whole  quantity  of  com  be  stated. 

S.  5.  Particulars  of  land  need  not  be  stated  in  instruments  of  voluntary  ap* 
portionment  if  three-fourths  of  the  land- owners  request  that  they  may  be 
omitted. 

S.  6.  When  one  land-owner  is  seised  of  the  whole  lands,  no  draft  of  appor- 
tionment, nor  meeting  for  objections  necessary. 

S.  7.  Prices  at  which  conversion  from  money  into  com  is  to  be  made. 

S.  8.  Provides  for  the  assessment  of  rates  and  the  recovery  thereof  from  the 
occupiers  of  land,  in  like  manner  as  poor  rates  may  be  recovered. 

S.  9.  Where  the  lands  chargeable  with  rent-charge  are  not  well  defined,  the 
land-owners  and  tithe-owners  may  agree,  or  the  commissioners  determine,  what 
lands  shall  be  chargeable. 

S.  10.  Provides  for  the  period  intervening  between  the  end  of  former  compo- 
sitions and  the  commutation. 
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S.  1 1.  Parties  to  a  parochial  agreement  may  agree  thereby  v^hen  it  shall  begin 
to  operate. 

^S.  12.  No  deed  or  declaration  authorised  by  the  Act  to  be  chargeable  with 
stamp  duty. 

S.  13.  Assistant  Commissiotters  may  be  sworn  before  two  justices  or  a  master 
extraordinary  in  Chancery. 

S.  14.  This  Act  to  be  taken  as  part  of  6  &  7  Will.  4,  c.  71. 
Cap.  70. — An  Act  to  authorise  the  Commissioneis  for  the  Affairs  of  India,  and  the 
Court  of  Directors  of  the  East  India  Company,  to  suspend  the  subsi^tmg  Enact- 
ments eonceming  the  Fourfold  System  of  Nomination  of  Candidates  for  the  East 
India  Company's  College  at  Haileybury,  and  for  providing  during  such  Suspen- 
sion for  the  Examination  of  Candidates  for  the  said  College.    [15th  July,  1837.] 
Cap.  71. — ^An  Act  to  continue  until  the  first  day  of  August,  one  thousand  eight  hun- 
dred and  thirty-eight,  and  to  the  end  of  the  then  next  Session  of  Parliament,  two 
Acts  of  the  last  Session  of  Parliament,  for  suspending  Appointments  to  certain 
Dignities  and  Offices  in  Cathedral  and  Collegiate  Churches,  and  to  sinecure  Rec- 
tories, and  for  preventing  the  immediate  effects  on  Ecclesiastical  Jurisdictions 
of  the  Measures  in  Progress  for  the  Alteration  of  Dioceses.     [15th  July,  1837.] 
S.  1.  The  Act  6  &  7  Will.  4,  c.  67,  and  the  temporary  provisions  of  the  Act 
6  &  7  Will.  4,  c.  77,  to  be  further  continued. 

S.  2.  Nothing  in  this  Act  to  prevent  Bishops  or  Archdeacons  from  holding 
visitations,  &c.,  or  from  consecrating  new  churches  or  burial-grounds. 
Cap.  72. — An  Act  to  provide  for  the  Appointment  of  Lords  Justices  in  the  case  of 
the  next  Successor  to  the  Crown  being  out  of  the  Realm  at  the  time  of  the  De- 
mise of  Her  Majesty.  [15th  July,  1837.] 
Cap.  73. — An  Act  for  better  enabling  her  Majesty  to  confer  certain  Powers  and 
Immunities  on  Trading  and  other-Ccanpanies.  [17th  July ,^1837.] 
Cap.  74. — An  Act  to  restrain  the  Alienation  of  Corporate  Property  in  certain 
Towns  in  Ireland.                                                                    [17th  July,  1837.] 
Cap.  75.— An  Act  to  prolong  for  ten  Years  her  Majesty's  Commission  for  building 
new  Churches.                                                                     [17th  July,  1837.] 
Cap.  76.— An  Act  to  impose  Rates  of  Packet  Postage  on  East  India  Letters,  and 
to  amend  certain  Acts  relating  to  the  PostOffice.  [17th  July,  1837.] 
Cap.  77«— An  Act  to  assimilate  the  Practice  of  the  Central  Criminal  Court  to  other 
Courts  of  Criminal  Judicature  within  the  Kingdom  of  England  and  Wales  with 
respect  to  Offenders  liable  to  the  Punishment  of  Death.           [17tb  July,  1837.] 
S.  1.  No  report  to  be  made  to  her  Majesty  of  the  case  of  any  capital  convict 
at  the  Central  Criminal  Court 

S.  2.  The  judge  before  whom  any  offender  already  under  sentence  of  death 
has  been  tried,  may  direct  execution  at  such  time  and  place  as  he  may  think  fit. 
S.  3.  The  Court  may  abstain  from  pronouncing  judgment  on  persons  hereafter 
convicted  of  crimes  liable  to  the  punishraent  of  deaUi,  and  may  order  judgment 
of  death  to  be  entered  on  record* 

S.  4.  Such  record  to  have  the  same  effect  as  if  judgment  had  been  pronounced 
in  Court. 

S«  5.  The  Court  to  direct  sentence  of  death  to  be  carried  into  effect  when 
deemed  expedient. 
S.  6.  Act  not  to  affect  the  royal  pi^rogative. 

S.  7.  Npr  to  affect  the  rights  of  the  Lord  Mayor,  Aldermen,  and  Recorder  of 
London. 
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S.  8.  Act  may  be  altered. 

S.  9.  To  be  deemed  a  pablic  act. 
Cap.  78.— An  Act  to  amend  an  Act  (6  &  6  Will.  4,  c.  76,)  for  the  Regulation  of 
Municipal  Corporations  in  England  and  Wales.  [1 7th  July,  1837.] 

S.  1.  Election  of  persons  to  corporate  offices  not  to  be  questioned  for  want  of 
title  in  the  persons  presiding  at  such  elections,  provided  such  persons  were  or 
shall  be  at  the  time  of  such  election,  in  actual  possession  of,  and  have  taken , 
upon  themselves  the  execution  of  the  duties  of,  such  office. 

S.  2.  All  elections  made,  and  other  acts  done,  since  the  25th  December,  1835, 
by  a  majority  of  the  councillors,  to  be  good,  although  the  whole  or  due  number 
of  aldermen  may  not  have  been  elected.  Nothing  contained  in  the  Act  to  affect 
any  person  in  actions  to  try  the  right  to  any  office  of  profit ;  provided  such  actions 
are  brought  within  twelve  calendar  months  from  the  passing  of  the  Act* 

S.  3.  All  elections  had  before  the  election  of  assessors  to  be  valid. 

S.  4.  5^6  Will.  4,  c.  76,  s.  43,  in  part  repealed.  In  every  borough  divided 
into  wards,  two  revising  assessors  to  be  chosen  in  like  manner  as  the  two  auditors. 
Burgess  lists,  although  revised  without  the  assistance  of  the  assessors  of  the  mayor's 
ward,  to  be  good. 

S.  5.  Burgess  rolls  not  to  be  questioned  for  defect  or  want  of  title  of  the  mayor 
or  assessors,  provided  they  are  in  possesion  of  their  office. 

S.  6.  Where  a  new  burgess  roll  has  not  been  made  within  the  time  directed, 
the  burgess  roll  previously  in  force  to  continue. 

S.  7.  Corporations  not  to  be  dissolved  or  deprived  of  any  privileges  for  neg- 
lecting to  make  new  burgess  roll.  Former  councillors  to  continue  in  office  when 
new  councillors  have  not  been  elected  under  the  provisions  of  5  &  6  Will.  4, 
c.  76. 

S.  8.  As  to  reckoning  a  former  person's  rating  and  occupancy  as  part  of  a  sub- 
sequent occupier's. 

S.  9.  Rating  in  the  name  of  the  person  previously  occupying,  to  be  considered 
sufficient,  until  a  new  rate  shall  be  m^de. 

S.  10.  Provides  for  cases  where,  from  equality  of  votes,  it  is  doubtful  who 
should  go  out  of  the  council. 

S.  11.  Repeals  the  provision  in  5  &  6  Will.  4,  c.  76,  relating  to  extraordinary 
vacancies  in  the  office  of  councillor :  and  provides  for  the  elections  in  case  of 
such  vacancies,  ^x 

S.  12.  Where  the  full  number  of  councillors  or  ward  assessors  has  not  been 
elected,  the  burgesses  of  the  borough  or  wards  to  meet  to  supply  such  vacancies. 

S.  13.  The  mayor  or  councillor  chosen  for  the  purpose,  to  convene  a  meeting 
of  the  council  within  ten  days  after  the  last  mentioned  vacancies  have  beeniilled 
up,  for  the  purpose  of  filling  up  vacancies  in  the  office  of  mayor  or  alderman ; 
and  where  by  such  election  of  aldermen  a  vacancy  occurs  among  the  councillors, 
the  mayor  shall  convene  a  meeting  to  supply  such  vacancy. 

S.  14.  Provides  for  the  manner  of  electing  aldermen. 

S.  15.  Burgesses  holding  the  office  of  assessor  or  elective  auditor  disqualified 
from  being  members  of  council. 

S.  16.  Mayor  empowered  at  elections  to  appoint  aldermen  to  act  in  the  room 
of  those  who  are  ill  or  incapacitated. 

S.  17.  Assessors  may  appoint  deputies  ;  such  appointments  to  be  signified  in 
writing  to  the  council. 

S.  18.  The  poll  at  elections  may  be  closed,  if  an  hour  has  elapsed  v^iUiout  a 
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vote  having  been  tendered ;  provided  no  one  has  been  unlawfully  prevented 
from  voting. 

S.  19.  Mayor,  aldermen,  and  councillors,  elected  under  this  Act,  to  continue 
in  office  as  if  they  had  been  elected  according  to  the  directions  of  the  act  5  &  6 
Wai.  4,  c.  76. 

S.  20.  Proceedings  commenced  for  trying  the  validity  of  any  election  or  act, 
to  be  discontinued  from  the  passing  of  this  Act. 

S.  21.  No  advantage  to  be  taken  of  the  invalidity  of  elections  rendered  valid 
by  this  Act,  in  actions  brought  by  any  corporation. 

S.  22.  Burgesses  to  be  at  liberty  to  take  copies  or  extracts  from  the  Minutes 
of  Council ;  and  any  alderman  or  councillor  to  take  copies  or  extracts  from  the 
treasurer's  book. 

S.  23.  Proceedings  in  qtio  warranto  against  mayors,  aldermen,  councillors,  or 
burgesses,  to  be  commenced  within  twelve  months. 

S.  24.  Persons  rejected  at  the  revision  of  the  burgess  roll,  to  be  at  liberty  to 
apply  to  the  Queen's  Bench  for  a  mandamus  to  the  mayor  to  insert  their  names 
on  the  roll. 

S.  25.  In  case  elections  are  not  made  within  the  tune  appointed  by  5  &  6 
Will.  4,  c.  76,  and  by  this  act,  such  omissions  shall  not  disqualify  the  corpora- 
tion from  future  elections,  but  they  may  proceed  to  such  elections  on  the  follow- 
ing day. 

S.  26.  Powers  given  to  the  Court  of  Queen's  Bench,  under  11  Geo.  1,  cr4,  in 
cases  where  no  elections  are  made  within  the  time  appointed,  or  where  they  be- 
come void  under  that  Act,  extended  to  elections  under  5  &  6  Will.  4,  c.  76,  and 
this  Act.  ^ 

S.  27.  Persons  who,  at  the  time  of  passing  5  &  6  Will.  4,  c.  76,  were  entitled 
to  the  freedom  of.  boroughs  named  in  the  Act,  to  be  entitled  in  like  manner. 

S.  28.  Money  bestowed  to  discharge  any  pre-existing  debt  to  be  deemed  a 
debt  contracted  before  the  passing  of  6  &  7  Will.  4,  c.  104,  and  to  be  within 
the  meaning  of  such  Act 

S.  29.  Where  parts  of  parishes  are  within,  and  parts  without  the  limits  of 
boroughs,  overseers  may  levy  rates  exclusively  on  the  parts  within  the  limits 
of  the  boroughs. 

S.  30.  Matters  cognizable  by  local  jurisdiction  within  places  which  since  6  & 
7  Will.  4,  c.  76,  or  6  &  7  Will.  4,  c.  103,  have  ceased  to  form  part  of  any 
borough,  to  be  cognizable  by  the  justices  of  the  peace  of  the  county,  &c.  within 
which  such  place  is  situate. 

8. 31.  Offences  against  local  acts  committed  within  any  borough  to  be  cog- 
nizable by  the  justices  of  such  borough. 

S.  32.  Courts  of  record,  in  the  absence  of  the  recorder,  may  be  holden  before 
such  person  as  the  recorder  may  appoint,  such  person  being  a  barrister,  or  an 
attorney,  of  five  years'  practice. 

S.  33.  All  orders,  affidavits,  and  other  matters,  now  made  or  done  by  or  be- 
fore the  recorder,  or  his  deputy,  may  be  made  or  done  before  the  registrar,  or 
such  person  as  the  B«corder  shall  appoint. 

S.  34.  Recorder  to  be  sole  judge  in  every  Court  where  he  acts  as  asses- 
sor :  the  provisions  of  this  Act,  and  of  5  &  6  Will.  4,  c.  76,  and  6  &  7  Will.  4, 
c.  105,  to  extend  to  such  Courts. 

S.  35.  The  jurisdiction  of  Courts  of  record  in  boroughs  may  be  extended  over 
any  district  adjacent  to  such  boroughs ;  and  the  powers  contained  in  5  &  6 
Will.  4,  c.  76,  and  6  &  7  Will.  4,  c.  105,  shall  extend  to  such  district. 
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8.  96.  Jurors  may  be  rammoned  more  than  once  yearly,  when  all  who  are 
qualified  have  been  once  gummoned. 

8.  37.  Cmmcils  of  certain  cities  end  of  boroegfae  to  have  the  same  powers  for 
buikKttg,  &c.  gaols,  as  justices  in  general  and  quarter  sessions  had  under  4 
Geo.  4,  c.  64,  and  5  Geo.  4,  o.  85,  subject  to  the  alterations  made  in  such  Acts 
by5«(6Wai.4,c.38. 

S.  38.  Justices  of  cities  and  boroughs  to  vegulate  gaob,  &e.  tlMfciii  at  quar- 
terly sessions.  Orders  made  by  diem  requiring  payment  of  money  to  be  con- 
firmed by  council. 

S.  39.  M^yor,l!cc.  not  to  be  tntevested  in  any  contract  relatiog  to  the  building, 
&e.  gaols.    Any  one  so  interested  to  be  disqualified. 

S.  40.  Mayor,  &c.  may  purchase  land,  not  exceeding  five  acres,  for  buiJ^ing  a 
town  hall,  gaol,  &c. ;  such  gaol  may  be  deetoed  tiie  gaol  of  the  borough,  though 
beyond  its  limits.' 

S.  41.  Gaob,  &c.  under 'county  jurisdiction  prenous  to  6  &  7  Will.  4,  c. 
103,  excluded  from  the  provisioiis  of  that  Act. 

S.  42.  Provides  for  the  removal  of  debtors  and  prisoners  in  contempt  io  bo- 
roughs, to  the  county  gaol. 

S.  43.  Proyides  for  the  period  to  which  the  accounts  of  receipts  and  expendi- 
tura  in  boroughs  shall  be  made  up. 

S.  44.  Orders  of  council  for  the  payment  of  money  out  of  the  borough  fiand 
may  be  removed  by  certiorari  to  the  King's  Bench. 

S.  45.  Property  standing  in  the  Bank  books,  in  the  name  of  the  mayor,  &c. 
of  any  borough,  may  be  transferred  to  such  persons  as  Hie  covncil  of  the  bo- 
rough may  appoint. 

S.  46.  Property  standing  as  aforesaid,  and  belonging  to  the  charitable  trustees 
of  any  borough,  may  be  transferred  to  such  persons  as  the  greater  part  of  the 
trastees  may  appmnt. 

S.  47.  Property  standing  as*  aforesaid,  in  the  name  of  a  ccrporation,  but  sub- 
ject to  some  charitable  trusts,  shall  be  paid  to  such  persons  as  shall  be  authorized 
to  receive  it  by  writing  under  the  corporate  sed  of  the  borough,  and  appointed 
by  the  greater  part  of  the  trustees. 

S.  48.  The  receipts  of  persons  authorized  by  the  corporation  to  give  receipts, 
shall  be  effectual  discharges ;  and  all  monies  so  paid  shall  be  applied  in  the 
manner  directed  by  5  &  6  Will.  4,  c.  76. 

S.  49.  The  powers  of  the  Act  5  &  6  W.  4,  c.  76,  may  be  granted  by  the 
crown  to  towns  or  boroughs,  though  not  corporate. 

8.  50.  Business  to  be  transacted  at  the  general  or  quarter  sessions  fdr  the 
counties,  &c.  in  which  boroughs  are  situate.  ^ 

Cap,  79. — An  Act  to  apply  the  Sum  of  Five  Millions  Two  Hundred  and  Twenty 
Thousand  Pounds  out  of  the  Consolidated  Fund  to  the  service  of  the  year  1837 ; 
'  ''and  to  appropriate  the  Supplies  granted  in  this  Session  of  Parliament. 

[17th  July,  1837.] 
Cap.  80.—- An  Act  to  exempt  certain  Bills  of  Exchange  and  Promissory  Notes 
from  the  Operation  of  the  Laws  relating  to  Usury.  [17th  July,  1837.] 

S.  1 .  Bills  of  exchange  and  promissory  notes,  payable  at  or  within  twelve 

months,  to  be  exempted  from  the  Lavrs  for  the  prevention  of  Usury,  until  the  1st 

of  January,  1840. 

Cap.  81. —An  Act  to  provide  for  the  levying  of  Rates  in  Boroughs  and  Towns 

having  Municipal  Corporations  in  England  and  Wales.  [17th  Jul^,  1837.] 
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S.  1.  Ill  esses  where  by  the  Act  6  Will.  4,  c.  76,  or  by  this  Act,  a  borough 
or  watch  rate  may  be  levied,  the  oouncil  may  order  the  churchwardens  and 
overseers  to  pay  the  same  out  of  the  poor-rate  ;  or  may  order  them  to  levy  a 
pound-rate  4ipon  the  possessors  of  all  rateable  prop^ty* 

S.  2.  The  council  empowered  at  any  time,  within  six  calendar  months,  to  levy 
a  borough  rate  for  the  purpose  of  carrying  the  former  act  into  execution. 

S.  3.  Provides  for  the  collection  of  borough  and  county  rates  in  places  partly 
within  and  partly  without  boroughs. 
Cap.  82. — An  Act  to  amend  tiie  Law  relating  to  Grand  Juries  in  Ireland,  so  far 
as  to  empower  the  Grand  Jury  of  the  County  of  Fermanagh  to  re-oonstruct  the 
Baronial  Sub-divisions  of  the  said  County.  [17th  July,  1837.] 

Cap.  83. — An  Act  to  compel  Clerks  of  the  Peace  for  Counties,  and  other  Persons, 
to  take  the  Custody  of  such  Documents  as  shall  be  direeted  to  be  deposited  with 
them  under  the  Standing  Orders  of  either  House  of  Parliament. 

[17th  July,  1837.] 
S.  1,  Cleiks  of  the  peace,  &c.  to  receive  the  documents  mentioned  in  the  Act, 
and  retain  them  for  the  purposes  and  under  the  regulations  directed  by  the 
•  Standing  Orders  of  the  Houses  of  Parliament. 

S.  2.  Persons  interested  to  be  at  liberty  to  inspect  and  copy  such  documents 
on  payment  of  certain  fees. 

S.  3.  Clerks  of  tfie  peace,  &c  refdsing  or  neglecting  to  comply  with  the  pro- 
visions of  this  Act,  to  be  liable  to  the  penalty  of  5i«,  to  be  recovered  in  a  sum- 
mary way. 
Cap.  84.  An  Act  to  abolish  the  Punishment  of  Death  in  Cases  of  Forgery. 

[17th  July,  1837.] 

S.  1.  Persons  convicted  of  the  offences  specified  in  the  Acts^  1  Will.  4,  c.  66, 

2  &  3  Will.  4,  c.  6dj  2  &  3  Will.  4,  c.  123  j  2  &  3  Will.  4,  c.  126;  5  &  6  Will. 

4,  c.  45 ;  and  5  &  6  WilK  4,  c.  51.  ;  not  to  suffer  death,  but  to  be  transported 

at  the  discretion  of  the  Court. 

S.  2.  So  much  of  2  &  3  Will.  4,  c.  123 ;  3  &  4  Will.  4,  c.  51,  s.  27 ;  and  3  & 
4  Will.  4,  c.  44,  as  relates  to  the  punishment  of  certain  ofienoes,  repealed ;  and 
such  offences  to  be  punished  by  transportation  for  life  or  for  years. 

S.  3.  Persons  convicted  of  offences  punishable  under  this  Act,  by  imprison- 
ment, may  be  kept  to  hard  labour  and  solitary  confinement. 

S.  4.  Nothing  in  this  Act  to  affect  the  powers  of  5  &  6  Will.  4,  c.  36,  and 
4  G.  4,  c.  64. 
S.  5.  Act  to  commence  on  the  Ist  of  October,  1837. 
Cap,  85. — An  Act  to  amend  the  Laws  relating  to  Offences  against  the  Person. 

[17th  July,  1837.] 
S.  I.  Repeals  certain  proviaons  of  the  Acts  9  Geo.  4,  c.  31,  and  10  Geo.  4, 
C.34. 

S.  2.  Persons  convicted  of  administering  poison  or  doing  other  bodily  injury, 
with  intent  to  eommit  murder,  to  suffer  death. 

S.  3.  Persons  attempting  to  commit  murder,  although  no  bodily  injury  is  effect- 
ed, to  be  transported  or  imprisoned. 

S.  4.  Persons  cutting  or  maiming,  with  intent  to  disfigure,  to  be  transported 
or  imprisoned. 

S.  5.  Persons  sending  explosive  substanee,  or  throwing  destructive  matter, 
with  intent  to  do  bodily  harm,  to  be  transported  or  imprisoned. 

S.  6.  Persons  attempting  to  procure  miscarriages  in  women  to  be  tran^rted 
pr  imp  " 
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S.  7.  PriDcipak  in  the  second  degree,  and  accessories  before  the  fact,  to  be 
punishable  in  the  same  manner  as  the  principal  in  the  iiifit  degree  ;  accessories 
after  the  fact  to  be  punishable  by  imprisonment. 

S.  8.  The  Court  may  direct  persons  sentenced  to  imprisonment  under  this  Act 
to  be  kept  to  hard  labour  and  solitary  confinement. 

S.  9.  This  Act  not  to  affect  the  powers  of  5  &  6  WiU.  4,  c.  38,  and  4  Geo.  4, 
c.  64. 

S.  10.  Offences  under  this  Act,  committed  within  the  jurisdiction  of  the 
Admiralty,  to  be  tried  in  the  same  manner  as  other  felonies  committed  within  that 
jurisdiction. 

S.  1 1 .  The  Court  empowered  to  imprison  for  three  yeans  in  certain  cases  of 
assault. 

S.  12.  Act  not  to  extend  to  Scotland. 

S.  13.  To  commence  on  the  1st  of  October,  1837. 
Cap.  86.— An  Act  to  ameudthe  Laws  relating  to  Burglary  and  Stealing  in  Dwell- 
ing Houses.  [17th  July,  1837.] 

S.  1.  Repeals  part  of  7  &  8  Geo.  4,  c.  29,  and  9  G.  4,  c.  55. 

S.  2.  Burglars  using  violence  to  suffer  death. 

S.  3.  Persons  convicted  of  burglary  to  be  transported  or  imprisoned. 

S.  4.  As  respects  the  offence  of  burglary,  the  night  considered  to  commence 
at  nine  in  the  evening,  and  to  conclude  at  six  in  the  morning. 

S.  5.  Persons  convicted  of  stealing  in  a  dwelling  house,  with  menaces  or 
threats,  to  be  transported  or  imprisoned. 

S.  6.  Principals  in  the  second  degree,  and  accessories  before  the  fact,  to  be 
punishable  in  the  same  manner  as  principals  in  the  first  degree ;  accessories 
after  the  fact  to  be  imprisoned. 

S.  7.  The  Court  may  also  direct  persons  sentenced  to  imprisonment  under  this 
act  to  be  kept  to  hard  labour  and  solitary  confinement. 

S.  8.  This  act  not  to  affect  the  powers  of  5  &  6  Will.  4,  c.  38,  and  4  Geo.  4, 
C.64. 

S.  9.  Construction  of  the  word  "inroperty." 

S.  10.  Offences  under  this  act  committed  within  the  jurisdiction  of  the  Admi- 
ralty to  be  tried  in  the  same  manner  as  other  offences  committed  within  that 
jurisdiction. 

S.  11.  Act  not  to  extend  to  Scotland. 

S.  12.  To  commence  on  the  1st  of  October,  1837. 
Cap.  87. — An  Act  to  amend  the  Laws  relating  to  Robbery  and  Stealing  from  the 
Person. 

S.  1 .  Repeals  part  of  7  &  8  Geo.  4,  c.  29,  and  9  Geo.  4,  c.  55. 

S.  2.  Robbery  attended  with  cutting  or  wounding  punishable  by  death. 

S.  3.  Robbery  attended  with  violence  punishable  by  transportation  or  impri- 
sonment. 

S.  4.  Persons  convicted  of  obtaining  property  by  threatening  to  accuse  of  un- 
natural crime  to  be  transported  or  imprisoned. 

S.  5.  Persons  convicted  of  stealing  from  the  person  to  be  transported  or  impri- 
soned. 

S.  6.  Persons  convicted  of  an  assault  with  intent  to  rob  to  be  imprisoned. 

S.  7.  Persons  convicted  of  attempting  to  obtain  property  by  menace  to  be  im- 
prisoned. 

S.  8.  Persons  convicted  of  plundering  vessels  in  distress  or  wrecked  to  be 
transported  or  imprisoned. 
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S.  9.  Principals  in  the  second  degree,  and  accessories  before  the  fact,  to  be 
punishable  in  the  manner  as  principals  in  the  first  degree;  accessories  after  the 
fact  to  be  imprisoned. 

S.  10.  The  Court  may  direct  persons  sentenced  to  imprisonment  under  this  act 
to  be  kept  to  hard  labour  and  solitary  confinement 

S.  11.  This  act  not  to  affect  the  powers  of  5  &  6  Will.  4,  c  38,  and  4  Geo.  4, 
C.64. 

S.  12.  Construction  of  the  word  "property." 

S.  13.  Ofiences  under  this  act  committed  within  the  jurisdiction  of  thd  Admi- 
ralty to  be  tried  in  the  same  manner  as  other  offences  committed  within  that 
jurisdiction. 

S.  14.  Act  not  to  extend  to  Scotland. 

S.  15.  To  commence  on  the  Istof  October,  1837. 
Cap.  88. — An  Act  to  amend  certain  Acts  relating  to  the  Crime  of  Piracy. 

[I7th  July,  1837.] 

S.  1.  Repeals  partof  28Hen.8,  c.  15—11  &  12  Wili.3,  c.7--4Geo.  1,  c.  11, 
s.  7—8  Geo.  1,  C.24,  and  18  Geo.  2,  c.  30. 

S.  2.  Piracy  accompanied  by  attempt  to  murder  punishable  by  death. 

S.  3.  Persons  convicted  of  piracy  to  be  transported  or  imprisoned. 

S.  4.  Principals  in  the  second  degree,  and  accessories  before  the  fact,  -to  be 
punishable  in  the  same  manner  as  principals  in  the  first  degree  ;  accessories  after 
tlie  fact  to  be  imprisoned. 

S.  5.  The  Court  may  direct  persons  sentenced  to  imprisonment  to  be  kept  to 
hard  labour  and  solitary  confinement. 

S.  6.  This  act  not  to  affect  the  powers  of  5  &  6  Will.  4,  c.  38,  and  4  Geo.  4, 
c.64. 

S.  7.  T   commence  on  the  1st  day  of  October,  1837. 
Cip.  89.-r-An  Act  to  amend  the  Laws  relating  to  burning  or  destroying  Buildings 
and  Ships.  [17th  July,  1857.] 

S.  1.  Repeals  parts  of  7  &  8  Geor  1,  c.  30,  and  9  Geo.  4,  c  56. 

S«  2.  Persons  convicted  of  setting  fire  to  a  dwelling  [house,  any  person  being 
therein,  to  suffer  death. 

S.  3.  Persons  convicted  of  setting  fire  to  any  church,  chapel,  house,  ware- 
house, outhouse,  &e.  punishable  by  transportation  or  imprisonment. 

S.  4.  Persons  convicted  of  setting  fire  to,  casting  away,  or  destroying  ships  or 
vessels,  with  intent  to  murder,  or  whereby  life  shall  be  endangered,  punbhabU 
by  death. 

S.  5.  Persons  convicted  of  hanging  out  false  lights  to  cause  shipvereck,  punish- 
able with  death. 

S.  6.  Persons  convicted  of  setting  fire  to  ships  or  vessels,  or  goods  on  board 
thereof,  with  intent  to  destioy  the  same,  punishable  by  transportation  or  im- 
prisonment. 

S.  7.  Persons  convicted  of  impeding  any  person  endeavouring  to  save  hii 
life  from  shipwreck,  punishable  by  transportation  or  imprisonment. 

S.  8.  Persons  convicted  of  destroying  wrecks,  or  articles  belonging  theseto, 
punishable  by  transportation  or  imprisonment. 

S.  9.  Persons  convicted  of  setting  fire  to  coal  mines,  punishable  by  trans- 
portation or  imprisonment. 

S.  10.  Persons  convicted  of  setting  fire  to  agricultural  produce,  &c.  punish- 
able by  transportation  or  imprisonment. 

S.  11.  Principals  in  the  second  degree  and  accessories  before  the  fact  lo  be 
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puoiihablf  io  th«  same  manner  as  principals  in  the-first  degree ;  accessories  after 
the  fact  to  be  imprisoned. 

8.  12.  Gives  directions  as  to  the  mode  of  imprisonment  for  ofTences  under  this 
act. 

S.  13.  This  act  not  to  affect  the  powers  of  5  &  6  Will.  4,  c.  38,  and  4.  Geo.  4, 
c.64. 

S.  14.  Ofiences  under  this  Act  committed  within  the  jurisdiction  of  the  Admi- 
ralty, to  be  tried  in  the  same  manner  as  other  offences  committed  within  that 
jurisdiction. 

S.  15.  This  Act  not  to  extend  to  Scotland. 

S.  16.  This  act  to  commence  on  the  first  of  October,  1837. 
_CiiP.  90. — An  Act  to  amend  the  Law  relative  to  Offences  punishable  by  Transpor- 
tation for  Life.  [17th  July,  1837.] 

S.  1.  Repeals  part  of  2  &  3  Will.  4,  c.  62,  and  4  Will.  4,  c.  44.  New  pro- 
visions in  lieu  thereof,  * 

S.  2.  Repeals  part  of  7  &  8  Geo.  4,  c.  29,  ss.  14,  15. 16, 17,  and  7  &  8  Geo. 
c.  30,  ss.  16,  18.    New  provisions  in  lieu  thereof. 

S.  3.  The  Court  may  direct  persons  sentenced  to  imprisonment  under  this  Act 
to  be  kept  to  hard  labour  and  solitary  confinement. 

S.  4.  This  Act  not  to  affect  powers  of  5  &  6  Wi]l.  4,  c.  38,  and  4  Geo.  4, 
c.64. 

S.  5.  The  Court  not  to  direct  any  offender  to  be  kept  in  solitary  confinement 
for  more  than  one  month  at  a  time,  or  three  months  in  a  year. 

S.  6.  Act  to  commence  on  the  1st  of  October,  1837. 
Cap.  91< — An  Act  for  abolisliing  the  Panishment  of  Death  in  certain  Cases. 

[17th  July.  1837.] 
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EVENTS  OF  THE  QUARTER. 

Amongst  the  results  of  the  last  three  months,  the  effect  of  the  late  election  upon 
^he  prospects  of  the  Law  is  that  which  our  readers  will  probably  be  most  anxious  to 
asdertun.  It  appears  that  about  sixty  membets  df  the  profession  have  obtained 
seats  in  the  new  parliament— neaily  one  tenth  of  the  whole— which  is  not,  however, 
an  undue  proportion,  if  allowance  be  made  for  the  men  of  fortune  or  enterpiise  who 
adopt  the  bar  as  a  profession,  until  they  succeed  to  their  fortunes  or  until  something 
better  ^hall  turn  up.  In  most  countries  of  the  continent,  candidates  for  public 
employment  are  expected  to  go  through  a  preparatory  course  of  law  lectures,  and 
in  England  the  education  of  the  bar  may  be  fairly  supposed  to  compensate  for  the 
deficiency  in  this  branch  of  study  at  the  universities.  The  outcry  against  legal  en- 
croachment, therefore,  is  neither  more  nor  less  than  the  expression  of  a  prejudice; 
indeed  the  bar,  notwithstanding  its  great  positive  increase  in  numbers,  has  probably 
at  the  present  moment  less  comparative  influence  than  at  any  preceding  period  of 
its  history ;  for  the  times  have  been  when  it  monopolised  the  better  part  of  the 
wit,  stirring  talent,  and  popular  literature  of  the  day. 

The  acquisitions  on  which  the  Conservative  party  have  most  reason  to  congratu* 
late  themselves  are,  Sir  Edward  Sugden,— rescued  by  his  election  for  Ripon  from 
the  sorrowful  necessity  of  devoting  himself  (like  the  celebrated  American  Ex- Chan- 
cellor Kent)  to  tlie  composition  of  commentaries,  which,  we  trust,  we  are  not  on 
that  account  to  lose— and  Mr.  Creswell,  the  new  member  for  Liverpool,  one  of  the 
^blest,  roost  eloquent,  and  most  high-toned  amongst  the  leaders  of  the  bar.  On 
the  other  hand,  the  Reform  party  have  gained  a  considerable  accession  of  strength 
in  Mr.  Erie,  Mr.  Maule  and  Mr.  Duckworth. 

The  Commissioners  appointed  (under  1  A^ict.  c.  30,  s.  6,)  to  prepare  a  table  of 
fees  to  be  taken  by  the  officers  of  the  common  law  courts,  have  prepared  a  table  for 
the  consideration  of  the  judges,  who  have  this  delicate  and  difficult  task  imposed 
upon  them.  We  shall  take  an  early  opportunity  of  examining  the  table  when  con* 
firmed.  In  the  meantime,  we  wilt  simply  express  a  hope  that  the  fees  in  question 
will  not  be  unduly  lowered.  The  la'e  Lord  Ellenboruugh  undoubtedly,  carried  the 
principle  too  far,^hen  he  contended  that  it  was  hardly  possible  for  law  proceedings 
to  be  too  dear,  considering  the  excessiv«  spirit  of  litigation  to  be  suppressed.  He 
forgot  that  a  virtual  amnesty  would  be  thereby  awarded  to  dishonesty.  But  the 
example  of  Ireland  and  America  should  gViard  us  against  the  opposite  extreme  : 

**  The  number  of  cases,"  says  a  writer  in  the  Edinburgh  Review,  in  allusion 
to  the  Irish  Civil  Bill  Courts,  "  may  and  ought  to  be  diminished.  They  have  grown 
up,  in  truth,  from  the^excess  to  which  Irish  legislation  has  carried  the  principle  of 
having  cheap  law.  By  regulating  the  fees,  so  that  an  action  may  be  tried  for  a  few 
shillings,  a  bounty  has  in  effect  been  held  out  for  the  encouragement  of  frivolous 
and  vicious  litigation." — No.  86,  p.  472. 

Our  authority  as  to  America  is  Captain  Hall : — 

**  They  (in  Pennsylvania)  have  done  away  with  nearly  all  the  technicalities  of 
the  law :  there  are  no  stamps,  no  special  pleadings,  and  scarcely  any  one  is  so  poor 
that  he  cannot  go  to  law.  The  consequence  is  a  scene  of  litigation  from  morning 
to  night.  Lawyers,  of  course,  abound  every  where,  as  no  village  containing  above 
two  or  three  hundred  inhabitants  is  without  one  or  more.  No  person,  be  his  situa- 
tion or  conduct  in  life  what  it  may,  is  free  from  the  never-ending  pest  of  law  suits. 
Servants,  labourers,  every  one,  in  short,  on  the  first  occasion  flies  off  to  the  neigh- 
bouring lawyer  or  justice  of  the  peace  to  commence  an  action.    No  compromise  or 
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accommodation  ia  ever  dreamt  of ;  the  law  moat  decide  every  thing.  The  life  of 
peraona  in  eaay  circnmataiicea  ia  tbna  rendered  miaerable,  and  the  poor  man,  led 
on  by  the  hope  of  gain,  by  a^  infectiona  apnit  of  litigation,  or  by  revenge,  ia  pre- 
vented firom  employing  hia  time  mefully  to  himaelf  and  to  the  community,  and  gfr- 
aerally  ends  by  being  a  loser,  'fhe  lawyer's  feea  are  fixed  at  a  low  rate  ;  but  the 
pasaion  for  litigating  a  point  increaaes  with  indulgence  to  such  a  degree,  that  these 
victima  of  cheap  juatice,  or  rather  cheap  law,  seldom  atop  while  they  have  a  dollar 
left."— rrow/i,  vol  ii.  p.  426. 

We  are  well  aware  that  there  is  no  immediate  danger  of  seeing  cheapneaa  poshed 
to  this  extent  in  England ;  bat  the  Benthamite  doctrine,  to  which  these  ezamplea 
are  opposed,  is  at  the  bottom  of  all  the  propoaed  legal  reforma  of  the  Radical  party<i 

The  reviaing  barrittera  have  completed  their  vrork  withont  exposing  themselves  to 
ao  much  invidious  observation  as  formerly,  because  the  people  are  beginning  to  find 
out  that  the  firamera  of  the  law  are  fairly  chargeable  with  the  worst  evils  of  it,  and 
that  it  is  quite  impossible  for  the  barristers  to  perform  the  required  doty  to  the 
satisfaction  of  the  public,  until  the  donbtfol  constmctiona  are  settled  one  way  or 
the  other  by  a  declaratory  act,  and  a  power  of  inflictbg  a  penalty  in  tlte  shape  of 
costs  for  frivolous  claims  and  objections  isxonferred.  A  bill,  it  may  be  remembered, 
was  bronght  in  for  these  purposes  in  the  session  before  last,  but  in  the  same  bill  was 
included  a  chiuse  for  creating  a  new  set  of  revison ;  the  real  object  of  the  ministry 
being  to  secure  a  large  amount  of  patronage*  Disappointed  in  this  object,  the  mo- 
ment the  clause  in  question  (which  had  no  necessary  connection  with  the  essential 
proviaions  of  the  bill)  vrea  negatived,  they  refuaed  to  proceed  with  the  measure, 
in  the  hope,  doubtless,  that  the  whole  obloquy  of  the  next  revision  would  fall  aa 
usual  on  the  barristers,  and  thus  raise  a  clamour  in  favour  of  that  portion  of  the  plan 
which  was  to  create  new  places  for  their  followers. 

Most  of  the  billa  pending  during  the  last  session  will  be  revived.  Mr.  Serjeant 
Talfuurd,  we  hear,  will  certainly  take  the  first  fitting  opportunity  to  introduce  again 
his  Copyright  and  Custody  of  Children  Bills.  The  Copyright  Bill,  it  is  said,  will 
be  atiictly  confined  to  copyrights ;  it  being  thought  that  the  rights  of  painten, 
sculptora,  cngnven,  &c.,  which  are  in  a  very  noaeitled  state,  had  better  form  the 
aabject  of  a  separate  bill,  instead  of  being  mixed  up  with  the  analogona  righta  of 
authore,  which  are  much  more  easily  defined.  The  Bill  relating  to  the  Custody 
of  Children  of  Tender  Age  will  undergo  some  trifling  alterations  as  to  lan- 
guage, and  then,  we  trust,  it  will  be  permitted  to  pasa ;  for  we  are  daily  informed  of 
cases  in  which  the  father  has  exercised  his  power  in  a  manner  and  for  pnipoeea 
which  he  would  never  dare  to  justify  before  a  judge.  The  object  of  the  bill  is  to 
give  the  superior  judges  the  power  of  ordering  either  of  Uie  parents  to  have  access 
to  children  under  twelve  yean  of  age  at  such  times  aa  the  judges  shall  direct ; 
and  the  only  serious  objection  of  which  we  have  been  made  aware  is  one  reiaed  hy 
the  judges  themselves,  who  do  not  like  the  additional  trouble  and  responsibility; 
but  as  many  of  them  have  formally  recorded  their  sentiments  against  the  existing 
law,  and  loudly  complained  of  not  possessing  the  power  so  long  as  no  one  pro- 
posed to  invest  them  with  it,  we  are  inclined  to  think  that  little  stress  will  be  laid 
on  their  protest,  unless  they  back  it  by  better  argumenU  than  those  drawn  from 
apprehended  inconvenienoe  to  themselves. 

Mr.  Amos  has  been  appointed  a  member  of  the  Supreme  Council  of  Britiah 
India,  in  the  place  of  Mr.  T.  B.  Macaulay,  who  resigns.  It  is  understood  that  Mr. 
Macaulay  will  embark  for  the  homeward  voyage  in  January  next. 

Oct.  27th,  1837. 
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A  Concise  Treatise  on  the  Law  of  Copjhold  Property,  with  Reference  to  the 
varioos  Alterations  effected  by  the  Act  for  the  Amendment  of  the  Laws  with 
lespect  to  Willi,  and  other  recent  Stotutes  applicable  thereto;  with  an  Appendix 
containing  the  above  Act,  and  an  Analysis  thereof,  and  some  Forms  of  Copyhold 
Assorances.  By  Henry  Stalman,  of  the  Inner  Temple,  Esq.  Barrister  at  Law,  in 
tro.  price  8f.  boards. 

[We  intend  reyiewing  the  several  works  relating  to  the  New  Statole  as 
to  Wilis,  of  which  many  have  appeared  and  more  are  expected,  in  our 
next  Nomber.] 

The  Judgments  delivered  by  the  Lord  Chief  Justice  Holt,  in  the  case  of  Ashby 
V.  White  and  others,  and  in  the  case  of  John  Pa|y  and  others,  printed  from  original 
MSS.  with  an  Introdactipn,  in  royal  8vo.  price  6<.  boards. 

[Documents  of  considerable  interest  at  the  present  time,  reprinted  from 
a  MS.  volume  in  the  possession  of  Mr.  Blake,  Solicitor,  of  Essex- 
street.] 

The  Acts  for  the  Commutation  of  Tithes  in  England  and  Wales,  6k7  Will.  4, 
c.  71,  and  1  Vict.  c.  69,  with  Notes,  Forms,  Directions  and  Index.  By  W.  Eagle, 
Esq.  of  the  Middle  Temple,  Barrister  at  Law.  The  second  edition,  in  ISmo.  price 
6s.  boards. 

An  Act  for  the  Amendment  of  the  Law  with  respect  to  Wills  (1  Vict  c.  S6), 
with  Remarks  explanatory  of  the  several  Clauses,  the  object  of  their  Enactment^ 
and  the  Alteration. in  the  Laws  thereby  effected ;  with  an  Index  to  the  Act  By 
R.  T.  Fisher,  Esq.  of  Lincoln's  Inn,  Barrister  at  Law,  in  If  mo.  price  Ss.  6d* 
boards. 

Supplement  to  the  Treatise  on  Wills  and  Codicils  (third  edition,  1836),  exhibit- 
ing the  effect  of  the  Decisions  of  the  Courts  since  the  publication  of  that  Work 
and  especially  ttie  Alterations  introduced  by  the  1  Vict.  c.  26-  By  William  Ro- 
berts, of  Lincoln's  Inn,  Esq.  Barrister  at  Law,  iii  royal  8vo.  price  6t,  boards. 

An  Act  foi  Marriages  in  England,  6  &  7  Will.  4,  c.  85;  an  Act  for  Registering 
Births,  Deaths  and  Marriages  in  England,  6  &  7  Will.  4,  c.  86  ;  and  the  Amending 
Acts,  7  Will.  4,  c.  1,  and  1  Vict.  c.  22  ',  with  a  practical  Arrangement  of  their 
Provisions,  Notes,  Forms,  the  Registrar^General's  Circulars,  and  a  copious  Index, 
adapted  to  the  use  of  all  persons.  By  Richard  Mattliews,  of  the  Middle  Temple^ 
Esq.  Barrister  at  Law,  in  12mo.  price  7s,  boards. 

The  Criminal  Law,  as  altered  by  various  Statutes  of  Will.  4  &  1  Vict  alpha- 
betically arranged,  comprising  the  New  Statutes,  new  Forms  on  Indictment,  the 
Evidence  necessary  to  support  them,  the  Punishment  in  each  case,  and  an  Index. 
By  Richard  Matthews,  Esq.  of  the  Middle  Temple,  Barrister  at  Law,  in  12mo. 
price  6<.  boards. 
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A  Trestife  on  the  Principles  and  Practice  of  the  High  Court  of  Chancery.  Tlie 
third  edition,  with  considerable  additions,  by  Henry  Maddock,  Esq.  of  Lincoln's 
Inn,  Barrister  at  Law,  in  two  volames,  royal  8vo.  price  3/.  ISs.  6d,  boards. 

A  Practical  Treatise  of  AsseU,  Debts  and  Incumbrances,  by  James  Ram,  of  the 
Inner  Temple,  M.  A.  fiarrister  a^  Law.  The  second  edition,"  enlarged,  in  8vo. 
price  1/.  10s.  boards. 

Tlie  Law  of  Bills  of  Eichange,  Promissory  Nutes,  Checks,  &c.  by  C.  W.  John- 
son, Esq.  of  Gray's  Inn,  Barrister  at  Law,  in  ISmo.  price  7s.  boards. 

The  Slatote  7  Will.  4  &  1  \nct.  c.  96,  Amending  the  Law  of  Wills,  with  a 
popular  Introduction  and  Practical  Notes,  by  George  Sweet,  Esq.  of  the  Inner 
Temple,  in  12mo*  price  4*.  6d,  boards. 

The  Law  and  Practice  of  Elections,  and  Election  Committees;  with  an  Appen- 
dix, containing  the  Acts  of  Parliament  for  England,  Scotland  and  Ireland,  brought 
down  to  the  end  of  the  Session  1837.  Fifth  edition,  with  very  considerable  addi- 
tions, by  F.  N.  Rogers,  Esq.  Q.  C.  of  the  Inner  Temple,  Barrister  at  Law,  in 
l2mo.  price  1/.  10s.  boards. 

An  Elementary  Compendium  of  the  Law  of  Real  Property,  by  W.  H.  Burton, 
Esq.     Fourth  edition,  corrected,  in  8vo.  price  1/.  boards. 

The  Pracucv  in  the  High  Court  of  Chancery,  including  Appeals  to  Parliament, 
and  Proceedings  In  Lunacy ;  with  Official  Furms,  Pleadings,  Costs,  &c.  &c.  by 
Harding  Grant,  a  Solicitor  of  the  Court.  Fourth  edition.  Revised  and  Enlarged, 
in  two  volumes,  ISmo.  price  IL  125.  boards. 

The  Attorney's  New  Pocket-Book,  Notary's  Manual,  and  Conveyancer's  As- 
sistant, &c.  &c.     By  R.  Shipman,  Esq.  in  12mo.  price  12s.  boards. 

,  An  Act  for  the  Amendment  of  the  Laws  with  respect  to  Wills,  (1  Vict.  c.  26) 
with  Explanatory  Notes,  Analysis,  and  a  Copious  Index.  By  P.  Le  Neve  Fos- 
ter, Esq.  M.  A.  of  the  Middle  Temple,  Barrister  at  Law,  in  12mo.  price  2s. 
boards. 

Copyhold  and  Court  Keeping  Practice  ;  with  nearly  Two  Hundred  Precedents 
and  the  Act  for  Amendment  of  the  Laws  with  respect  to  Wills,  &c.  &c.  &c.  By 
Bella  Rouse,  of  the  Middle  Temple,  Esq.  in  ISnio.  price  10s.  boards. 
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Chancery,  orders  in,  933.  ^ 
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Election  Committees,  present  vicious  constitution  of,  370. 

Mr.  C.  Buller's  plan  for  their  amendment,  371. 
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Exchequer  in  Equity,  orders  in,  S43. 
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Fane,  Mr.,  his  Letter  to  the  Attorney-General  on  the  privileges  of  the  Commis* 

*  sioners  of  Bankruptcy,  remarks  on,  28. 
Fees,  proposed  new  table  of,  in  the  Common  Law  Courts,  492. 
Felony  and  its  incidents,  357. 

origin  and  import  of  the  ^ord  felony,  ib. 
definition  of  a  tnindemeanourf  359. 

distinction  between^  felonies  and  misdemeanors  in  regard  to  their  conse- 
quences, 360. 
as  to  accessories,  ib. 
nature  of  benefit  of  clergy,  361. 
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non-competency  of  felons  convict,  363. 

their  disabilities  in  regard  to  the  rights  of  property,  364. 
doctrine  of  corruption  of  blood,  365, 
and  of  confiscation,  366. 
Foreign  Legal  Intelligence,  344. 
France,  new  works  on  law  {Published  in,  244. 
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Gresley,  R.  N.,  bis  Treatiae  on  the  Law  of  Evidence  in  the  CourtB  of  Equity, 
renewed,  JSS. 


Incumbent's  right  to  fees  on  the  burial  of  paupers^  discussed,  118. 
International  Law,  importance  of  the  study  of,  31. 

Mr.  Wheaton's  "  Elements  "  of,  39. 

his  history  of  international  law,  ib. 

sources  of  international  law,  40. 

definitions  of  different  writers,  41. 

bases  and  sanctions  of  international  law,  47. 

K. 

Kenyon,  Lord,  Life  of  (conttnued),  49. 

his  character  and  habits  as  a  criminal  judge,  ib. 

his  legal  acquirements,  51. 

and  personal  peculiarities,  52. 

his  deficiencies  in  the  House  of  Lords,  65. 

his  communications  with  the  King  on  the  Coronation  Oath,  71. 

his  death,  73. 

various  anecdotes  of  him,  75,  et  seq. 

M. 

Mat ine  Insurance,  law  of,  85. 
principles  of,  ib. 

legal  effect  of  the  contract  of  insurance,  86. 
history  of  the  law  of  marine  insurance,  ib. 
by  whom  an  insurance  may  be  effected,  91. 
upon  wbat,  93. 

ships,  94. 

goods,  95.    ^ 

freight,  ib. 

the  profit  on  goods,  96. 
the  interest  necessary  in  them,  99. 
statutes  relating  thereto,  100. 
the  interest  in  the  ship,  106. 
in  freight,  108. 
in  goods,  ib. 
on  what  adventure  an  insurance  may  be  effected.  111. 
what  are  unlawful  adTentures,  ib. 
the  form  and  requisites  of  a  policy  of  insurance,  309. 
the  difference   between   those  effected  by  a&  asturaiice  company  and  at 

Lloyd's,  303. 
specimens  of  each,  304. 
rules  of  construction  of  the  policy,  307. 
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analysis  of  a  policy  of  insuiance,  308. 

1.  the  name  and  description  of  the  assured,  ib. 

3.  the  description  of  the  subject  insured,  311. 

3.  the  statement  of  the  amount  insured,  316. 

4.  of  the  voyage  or  adventure,  319. 

the  termini  of  the  risk  on  ship,  394. 

on  goods,  330. 

and  on  freight,  337. 
Meroantile  Insolvency,  defective  state  of  the  law  relating  to,  1. 
expense  of  bankruptcy  proceedings,  4. 
superiority  of  the  law  in  the  continental  states,  10. 
and  in  Scotland,  17. 

imperfections  of  the  recent  alterations  in  the  law  of  bankruptcy,  tS. 
remarks  on  Mr.  Fane's  Letter  to  the  Attorney-General,  88. 
Mercantile  Law  ontinuation  of  articles  on,  85,  302. 

N. 

Nominal  Consideration,  statement  of,  in  deeds  operating  under  the  Statute  o  f 
Uses,  its  effects  considered,  294. 

P. 

Parliament,  publication  of  printed  papers  by,  249. 
deficiencies  in  the  Report  of  the  Committee,  ib. 
case  of  tlie  Earls  of  Arundel  and  Devonshire,  ib. 
remarks  on  Thorp's  case,  250. 
cases  as  to  the  claim  of  privilege  from  being  impleaded  in  personal  actions, 

255. 
result  of  them,  26p. 

privileges  of  pariiament  examinable  in  the  Courts  of  L^w,  261. 
real  limits  of  parliamentary  jurisdiction,  264. 
opinions  of  Clarendon  and  Hallam  cited,  266« 
remarks  on  the  particular  case  of  Stockdale  v.  Hansard,  267. 

R. 

Revising  Barristers,  remarks  on  their  proceedings  in  the  present  year,  492. 

proposed  tribunal  of  appeal  from  their  decisions,  373. 
Romagnosi,  G.  D.,  memoir  of,  340. 

T. 
Talfourd,  Serj.  his  Copyright  and  Custody  of  Infants'  Bills, 

W. 

Wheaton,  Mr.,  his  Treatise  on  International  Law,  reviewed,  31. 
Whitelocke,  Lord-Keeper,  Life  of,  270. 
his  hmly,  birth,  and  education,  ib. 
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life  of  Whitelocke— (C^tlnuctf.) 
called  to  the  bar,  t71. 

Traasiirer  and  Master  of  the  Revels  in  the  Middle  Temple,  ib. 
his  political  opinions  and  associations,  Vtt, 
specimens  of  Hyde's  correspondence  with  him,  274. 
elected  to  the  Long  Parliament,  275. 
chairman  of  the  committee  on  Strafford's  impeachment,  ib. 
his  public  conduct  on  the  breaking  out  of  the  Rebellion,  277. 
one  of  the  commissioners  to  treat  with  the  king  at  Oxford  and  at  Uxbridgc, 

279,  280. 
charged  with  correspondence  with  the  royalist  party,  279. 
his  disinclination  towards  Cromwell's  party,  280. 
made  one  of  the  Commissioners  of  the  Great  Seal,  281. 
his  political  and  parliamentary  career,  282,  et  seq. 
complaints  of  the  Court  of  Chancery,  283. 
his  adhesion  to  Cromwell,  284. 
ambassador  to  Sweden,  289. 
dismissed  from  the  Seals,  ib. 
summoned  to  Cromweirs  Upper  House,  290. 
his  political  appointments  after  Cromwell's  death,  ib. 
his  retirement,  292. 
and  death,  293. 
summary  of  his  character,  ib. 


ERRATA. 


P.  272, 1.  6,  for  drollery,  read  drolling, 

F.  273, 1. 18,  for  researchn  (first  time),  read  asustance. 
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